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The  importance  of  that  branch  of  corporate  law  herein  con- 
•sidered  is  universally  recognized  by  the  profession.  The  selec- 
tion and  annotation  of  cases  is  now  a  popular  mode  of  pre- 
senting the  law,  and  it  would  appear  to  be  especially  the 
most  convenient  and  useful  mode  of  illustrating  the  doctrine 
of  Ultra  Vires,  about  which  there  is  much  conflict  in  the  de- 
cisions, and  the  application  of  which  is  frequently  more  or  less 
qualified,  or  restricted,  by  the  facts  and  circumstances  of  dif- 
ferent classes  of  cases. 

The  classification  made  in  this  volume,  corresponding  with 
the  different  chapters,  will  enable  the  practitioner  to  readily 
find  the  decisions  bearing  upon  the  case  he  may  have  under 
consideration,  and  the  selected  cases  and  notes  will  furnish 
him  with  the  conflicting  decisions,  if  any,  and  any  limitation 
or  modification  of  the  doctrine  in  its  application  to  the  class 
of  cases  under  consideration.  For  instance.  Chapter  III  illus- 
trates the  application  of  the  doctrine  to  the  contracts  and  torts 
of  corporate  carriers.*  The  selected  cases  in  the  chapter  are  in 
confiict,  but  the  reasons  in  support  of  the  adverse  views  will 
be  there  found,  and  the  notes  thereto  will  furnish  a  full  citation 
of  authorities  bearing  upon  the  question,  and  indicate  which 
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side  of  the  controversy  has  the  preponderance  of  argument 
and  authority. 

Thus  may  be  conveniently  found  in  the  various  chapters  a 
consideration,  and.  illustration,  of  the  application  of  the  doc- 
trine in  all  cases  likely  to  be  presented  for  professional  inves- 

■ 

tigation. 

G.  W.  Field. 

Des  MameSy  Scjpiembery  1881. 
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CHAPTER  I. 


ULTRA  VIRES  IN  ITS  APPLICATION  IN  SUITS  ON  CONTRACT 

FOR  THE  RECOVERY  OP  MONEY. 


FIRST  SELECTED  CASE. 

Thb  East  Anqiaan  Railways   Company  v.  The  Eastern 

Counties  Railway  Company.* 

A  railway  company  incorporated  by  act  of  Parliament,  cannot,  even  with 
the  assent  of  all  its  shareholders,  legally  enter  into  a  contract  involving 
the  application  of  any  portion  of  its  funds  to  purposes  foreign  from  those 
for  which  it  is  incorporated. 

The  defendants  were  incorporated  by  an  act  of  Parliament,  the  first  section 
of  which  enacted  that  certain  persons  should  be  united  into  a  company 
for  making  and  maintaining  a  certain  railway  and  other  works  by  the 
act  authorized,  according  to  the  provisions  and  regulations  thereinafter 
mentioned,  and  for  that  purpose  should  be  one  body  corporate  by  the 
name  and  style  of  ''The  Eastern  Counties  Railway  Company,"  and 
should  have  perpetual  succession,  and  a  common  seal.  The  third  sec- 
tion empowered  the  company  to  raise  a  sum  of  money  **  for  making  and 
maintaining  the  said  railway,  and  other  works  authorized  by  the  act." 
The  fifth  section  directed  that  the  money  so  raised  should  be  expended  in 
and  towards  making  and  maintaining  the  said  railway,  and  other  works, 
and  in  otherwise  carrying  the  act  into  execution.    And  by  subsequent 

•Beported  in  11  O.  B.,  776;  21 L.  J.  (K.  S.),  0.  P.,  28;  16  Jnr.,  240;  7  E.  L.  &  Eq.,  409  (1863)» 


• 
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sections  it  was  provided  ttflOt  fire' profits,  after  de&ajring  ^^  expenses  of 
making,  maintainii^*a()&;  working  the  railway,  were  to  be  accounted 
for  and  divide^  djqoivgst*the  proprietors  of  the  nndertaking: 

Heldf  That  it  wjuCtfot  competent  to  the  directors  to  enter  i^to  a  contract 

^  with',  anotlher  railway  company,  to  take  a  lease  of  their  line,  and  to 

.'  \  ?^^^^  <^08^  incurred  by  them  in  the  soliciting  and  promoting  of 

*.  / ,  '•  iills  in  Parliament  for  the  extension  and  improvement  of  such  other 

«,  *  *    line  of  railway,  even  though  such  extension  and  improvement  would 

benefit  their  own  company;  and  that  such  contract,  if  entered  into, 

was  illegal  and  void,  and  could  not  be  enforced  in  a  court  of  law. 

Covenant. — ^The  declaration  stated,  that,  theretofore,  and 
before  the  making  of  the  indenture  thereinafter  mentioned,  and 
before  the  commencement  of  the  suit,  a  certain  bill  for  the  con- 
struction of  certain  extensions,  branches,  and  other  works  therein 
mentioned  to  be  thereby  authorized  to  be  constructed;  to-wit, 
a  bill  entitled  "A  bill  to  enable  The  Lynn  and  Ely  Eailway 
Company  to  extend  their  railway  to  Bury  St.  Edmunds,"  l^ad 
been  and  was  prepared  by  and  on  behalf  of  The  Lynn  and  Ely 
Bailway  Company,  and  had  been  and  was  introduced  by  and 
upon  the  petition  of  the  said  last  mentioned  company  into 
Parliament  and  into  the  House  of  Commons,  and  at  the 
time  of  the  making  of  the  said  indenture  was  pending  in 
Parliament  and  in  the  said  House  of  Commons,  and  the 
said  Lynn  and  Ely  Eailway  Company  were  the  promoters 
thereof  That,  theretofore,  and  before  the  making  of  the  said 
indenture,  and  before  the  commencement  of  the  suit,  a  certain 
other  bill  for  the  construction  of  certain  extensions,  branches, 
and  other  works  therein  metioned  to  be  thereby  authorized  to 
be  constructed;  to-wit,  a  bill  entitled  "A  bill  to  enable  The 
Lynn  and  Ely  Railway  Company  to  extend  their  railway  to 
Spalding  and  Holbeach,"  had  been  and  was  prepared  by  and. 
on  behalf  of  the  said  Lynn  and  Ely  Eailway  Company,  and 
had  been  and  was  introduced  by  and  upon  the  petition  of  the 
said  last  mentioned  company  into  Parliament  and  into  the 
House  of  Commons,  and  at  the  time  of  the  making  of  the  said 
indenture  was  pending  in  Parliament  and  in  the  said  House  of 
Commons,  and  the  said  Lynn  and  Ely  Eailway  Company  were 
the  promoters  thereof.  That,  theretofore,  and  before  the  making 
of  the  said  indenture,  and  before  the  commencement  of  the 
8ait|  a  certain  other  bill  for  the  construction  of  certain  exten- 
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sions,  branches,  and  other  works  therein  mentioned  to  be 
thereby  authorized  to  be  constructed;  to- wit,  a  bill  entitled 
"A  bill  for  making  deviation  in  the  line  of  The  Lynn  and  Ely 
Railway  Company,  and  for  forming  docks  within  the  borough 
of  King's  Lynn,"  had  been  and  was  prepared  by  and  on  be- 
half of  the  said  Lynn  and  Ely  Railway  Company,  and  had  been 
and  was  introduced  by  and  upon  the  petition  of  the  last  men- 
tioned company  into  Parliament  and  into  the  House  of  Com- 
mons, and  at  the  time  of  the  making  of  the  said  indenture  was 
pending  in  Pai*liament  and  in  the  said  House  of  Commons, 
and  the  said  Lynn  and  Ely  Railway  Company  were  the  pro- 
moters thereof.  That,  theretofore,  and  before  the  making  of  the 
said  indenture,  and  before  the  commencement  of  the  suit,  a 
eertain  other  bill  for  the  construction  of  certain  extensions, 
branches,  and  other  works  therein  mentioned  and  thereby 
authorized  to  be  constructed;  to-wit,  a  bill  entitled  "A  bill  to 
enable  The  Lynn  and  Ely  Railway  Company  to  make  a  navi- 
gation from  Lynn  to  Wormegay,  all  in  the  county  of  Norfolk," 
liad  been  and  was  prepared  by  and  on  behalf  of  the  said  Lynn 
and  Ely  Railway  Company,  and  had  been  and  was  introduced 
by  and  upon  the  petitition  of  the  said  last  mentioned  company 
into  Parliament  and  into  the  House  of  Commons,  and  at  the 
time  of  the  making  of  the  said  indenture  was  pending  in  Par- 
liament  and  ip.  the  said  House  of  Commons,  and  the  said  Lynn 
and  Ely  Railway  Company  were  the  promoters  thereof.  That, 
afterward,  and  before  the  commencement  of  the  suit;  to-wit, 
on  the  26th  day  of  February,  1847,  by  a  certain  indenture 
then  made  between  the  said  Lynn  and  Ely  Railway  Company, 
The  Ely  and  Huntingdon  Railway  Company,  and  the  Lynn 
and  Dereham  Railway  Company,  of  the  one  part,  and  the  said 
Eastern  Counties  Railway  Company,  of  the  other  part — one 
part  of  which  said  identure,  sealed  with  the  common  seal 
of  the  said  last  mentioned  company,  the  plaintiflFs  brought 
into  court,  etc. — after  reciting  that  the  said  Lynn  and  Ely,  Ely 
and  Huntingdon,  and  Lynn  and  Dereham  Railway  companies, 
had  agreed  to  amalgamate  and  form  one  company,  under  the 
oame  or  style  of  "The  East  Anglian  Railways  Company," 
and  that  a  bill  was  then  pending  in  Parliament  to  give 
effect  to  such  agreement;  and  also  that  the  said  Lynn  and  Ely, 
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Ely  and  Huntingdon,  and  Lynn  and  Dereham  Railway  Com- 
panies had  agreed  with  the  said  Eastern  Coanties  Railway 
Company  to  grant  to  the  said  Eastern  Counties  Railway  Com- 
pany a  lease  of  their  several  railways,  branch  railways,  and 
works,  for  the  term  and  in  manner  thereinafter  mentioned — 
each  of  them,  the  said  Lyon  and  Ely,  Ely  and  Huntingdon, 
and  Lynn  and  Dereham  Railway  Companies,  for  themselves 
respectively,  and  for  their  respective  successors  and  assigns, 
and  so  far  as  the  several  covenants,  clauses  and  agreements 
thereinafter  contained  were  or  ought  to  be  observed  and  per- 
formed by  and  on  behalf  of  the  said  last  mentioned  companies 
respectively,  and  their  successors  and  assigns,  did  covenant 
and  agree  with  the  said  Eastern  Counties  Railway  Company, 
their  successors  and  assigns;  and  the  said  Eastern  Counties 
Railway  Company,  for  themselves,  their  successors  and  assigns, 
and  so  far  as  the  several  covenants,  clauses  and  agreements 
thereinafter  contained  were  or  ought  to  be  observed  by  and  per- 
formed on  the  part  of  the  said  Eastern  Counties  Railway  Com- 
pany, their  successors  and  assigns,  did  covenant  and  agree  with 
thecaid  Lynn  and  Ely,  Ely  and  Huntingdon,  and  Lynn  and 
Dereham  Railway  Companies  respectively,  and  each  of  them, 
their  respective  successors  and  assigns,  in  manner  following; 
that  is  to  say  (amongst  other  things) :  1.  That  in  the  said  agree- 
ment. The  East  Anglian  Railways  Company  shguld  be  taken 
and  considered  to  mean  The  Lynn  and  Ely,  Ely  and  Hunting- 
don, and  Lynn  and  Dereham  Railway  Companies,  and  The 
East  Anglian  Railways  should  be  taken  to  mean  the  railways, 
branch  railways,  and  works  of  said  last  mentioned  companies, 
except  such  portion  of  the  proposed  line  of  the  Ely  and 
Huntingdon  Railway  as  lies  between  St.  Ives  and  Ely,  and 
which  The  East  Anglian  Railways  Company  were  not  to  con- 
struct. 2.  That  The  East  Anglian  Railways  should  be  leased 
to  The  Eastern  Counties  Railway  Company  for  the  terra  of 
999  years,  at  such  annual  rent,  and  subject  to  such  conditions 
as  were  thereinafter  mentioned.  8.  That  tlie  said  term  of 
999  years  should  commence  on  the  day  when  The  East  Anglian 
Railways  should  be  certified  by  tlie  commissioners  of  railways 
to  be  completed,  and  ready  for  opening.  4.  That,  for  the 
first  year  of  the  said  term,  the  annual  rent  should  be  of  such 
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amount  as  would  pay  a  clear  annual  dividend  of  5L  per  cent  on 
884,397 Z.  10s,  (which  should  be  considered  as  the  share  capital  of 
The  East  Anglian  Railways  Company),  and  for  the  residue  of 
the  said  term  the  annual  rent  should  be  of  such  an  amount  as 
would  pay  a  clear  annual  dividend  on  such  capital  less  by  21. 
per  cent  than  the  dividend  for  the  time  being  payable  on  the 
entire  share  capital  of  the  said  Eastern  Counties  Railway  Com- 
pany (now  converted  into  201.  shares);  but  the  said  Eastern 
Counties  Railway  Company  should  guarantee,  that,  after  the 
expiration  of  the  said  first  year,  such  annual  rent  should  in  no 
case  be  of  less  amount  than  would  pay  a  clear  annual  dividend 
of  61.  per  cent  on  the  said  share  capital  of  the  said  East  An- 
glian Railways  Company.  6.  That  such  annual  rent  should 
be  paid  to  the  said  East  Anglian  Railways  Company  half 
yearly,  on,  etc.  12.  That  the  said  Eastern  Counties  Rail- 
way Company  should  find  and  provide  all  such  further  sums 
of  money,  over  and  above  the  said  share  capital  of  884,3972. 
10«.  and  such  borrowed  moneys  as  aforesaid,  as  might  be  nec- 
essary for  completing  the  said  East  Anglian  Railways,  to  such 
extent,  and  in  such  manner,  as  the  said  Eastern  Counties  Rail- 
way Company  should  fix  and  determine  upon.  15.  That  the 
East  Anglian  Railways  Company,  or  any  of  the  companies 
constituting  the  same,  should  proceed  with  all  such  bills  as 
had  been  introduced  by  them,  and  were  then  pending  in  Par- 
liament for  the  construction  of  extensions,  branches,  or  other 
works;  and,  in  case  such  bills,  or  any  of  them,  should  pass 
into  a  law,  the  said  East  Anglian  Railways  Company  should 
proceed  to  execute  the  extensions,  branches,  and  other  works, 
thereby  authorized  to  be  constructed;  and  such  extensions, 
branches,  and  other  works,  when  completed,  should  be  trans- 
ferred to  the  said  Eastern  Counties  Railway  Company.  16. 
That  the  said  Eastern  Counties  Railway  Company  should  find 
the  capital  necessary  for  the  construction  of  said  extensions, 
branches,  and  other  works,  and  should  also  pay  to  the  East 
Anglian  Railways  Company  all  the  cost,  charges,  and  expenses 
paid,  sustained,  or  incurred  by  them  in  preparing  or  promoting 
the  said  bills  so  pending  as  aforesaid  (and  that  whether  such 
bills,  or  any  of  them,  should  pass  into  a  law  or  not),  and  pre- 
liminary and  incidental  thereto;  and  also  all  costs,  charges, 
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and  expenses  attending  or  incidental  to  the  constrnction  of 
such  extensions,  branches,  and  other  works; -and  the  respectiv^e 
certificates  of  the  chairmen  of  the  three  companies  constitut- 
ing the  said  East  Anglian  Railways  Company,  of  the  amount 
of  all  and  every  such  costs,  charges,  and  expenses,  should  be 
binding  on  the  Eastern  Counties  Railway  Company.  17*  That 
notwithstanding  the  provisions  contained  in  the  two  last 
clauses  thereof,  the  Eastern  Counties  Railway  Company  should 
have  the  power  of  staying  all  proceedings  in  relation  to  the 
said  bills,  or  any  of  them,  whenever  they  should  think  fit.  24. 
That  all  necessary  and  proper  deeds  for  carrying  the  said 
agreement  into  full  effect,  should  be  prepared  by  some  emi- 
nent, impartial  conveyancer,  and  the  common  seals  of  the  re- 
spective companies  should  be  afiixed  thereto;  and  that  such 
deeds  should  contain  all  usual  and  proper  clauses,  provisions, 
and  covenants,  and  particularly  clauses  providing  for  the 
proper  and  eflBcient  working  of  the  said  East  Anglian  Rail- 
ways, and  a  general  arbitration  clause,  for  the  purpose  of  set- 
tling all  matters  in  difference  between  the  respective  com- 
panies, without  having  recourse  to  any  court  of  law  or  equity, 
except  to  enforce  the  award  made  on  arbitration.. 

The  declaration  then  went  on  to  allege,  that  the  said  bill  firstly, 
thereinbefore  mentioned;  to-wit,  the  said  bill  entitled  "  A  bill 
to  enable  the  Lynn  and  Ely  Railway  Company  to  extend  their 
railway  to  Bury  St.  Edmunds,"  was  one  of  the  said  bills  in  the 
said  indenture  mentioned  to  have  been  introduced  into  and  to  be 
then  pending  in  Parliament,  as  therein  mentioned;  that,  after 
the  making  of  the  indenture,  and  before  the  commencement  of 
the  suit;  to-wit,  on  the  2d  of  March,  1847,  and  for  a  long  space 
of  time  thereafter;  to-wit,  one  calendar  month  during  the  ses- 
sion of  Parliament  in  the  said  indenture  mentioned,  and  until 
the  said  bill  firstly  thereinbefore  mentioned  was  lost,  as  therein- 
after mentioned,  the  said  Lynn  and  Ely  Railway  Company,  in 
pursuance  of  said  indenture,  and  of  tlie  covenant  in  that  be- 
half on  their  part  therein  contained,  and  in  manner  and  form 
therein  mentioned,  did  promote  and  proceed  with,  and  cause 
to  be  promoted  and  proceeded  with,  the  -same  bill  in  Parlia- 
ment, by  causing  the  same  bill  to  be,  and  the  same  was,  read 
a  first  time  in  the  said  House  of  Commons,  and  also  a  second 
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time  in  the  said  House  of  Commons,  and  by  further  causing 
the  same  bill  to  be,  and  the  same  was,  by  the  said  house,  com* 
mitted  and  referred  to  a  committee  of  the  said  house;  that 
afterward  and  before  the  commencement  of  the  suit;  to-wit, 
on  the  23d  of  March,  1847,  the  said  committee  found,  resolved, 
and  declared,  that  the  preamble  of  the  said  last  mentioned 
bill  was  not  proved,  and  the  said  bill  was  consequently  lost 
without  and  not  by  reason  of  any  default  of  the  said  Lynn  and 
Ely  Railway  Company,  or  of  the  plaintiffs;  and  that  the  said 
Lynn  and  Ely  Railway  Company,  paid,  sustained,  and  incur- 
red certain  moneys,  costs,  charges,  and  expenses,  in  the  pre- 
paring and  promoting,  and  preliminary  and  incidental  to  tho 
said  last  mentioned  bill,  which  said  moneys,  costs,  charges, 
and  expenses  amounted  in  the  whole;  to-wit,  to  2,000Z. 

The  declaration  then  proceeded  to  state  that  the  bill  secondly 
thereinbefore  mentioned,  entitled  "A  bill  to  enable  The  Lynn 
and  Ely  Railway  Company  to  extend  their  railway  to  Spald- 
ing and  Holbeach,"  was  prosecuted  and  proceeded  with  by 
The  Lynn  and  Ely  Railway  Company,  until,  afterward,  to-wit, 
on  the  6th  day  of  April,  1847,  the  defendants,  in  pursuance  of 
the  power  in  that  behalf  reserved  to  them  by.  the  said  inden- 
ture, directed  and  requested  The  Lynn  and  Ely  Railway  Com- 
pany to  stay  all  further  proceedings  in  relation  to  that  bill; 
whereupon  the  same  was  not  further  promoted  or  proceeded 
with,  and  that  The  Lynn  and  Ely  Railway  Company  sustained 
in  relation  thereto  costs  and  expenses  to  the  amount  of  10,000Z. 
That  the  bill  thirdly  thereinbefore  mentioned,  entitled  "A  bill 
making  deviation  in  the  line  of  The  Lynn  and  Ely  Railway, 
and  for  forming  docks  within  the  borough  of  King's  Lynn,'' 
was,  after  the  making  of  said  indenture,  and  before  the  com- 
mencement of  the  suit,  duly  prosecuted,  and  on  the  9th  of 
July,  1847,  was  passed  into  and  became  an  act  of  Parliament; 
and  that  The  Lynn  and  Ely  Railway  Company  incurred,  in 
the  prosecution  and  promotion  thereof,  costs  and  expenses  to 
the  amount  of  10,000Z.  That  the  bill  fourthly  thereinbefore 
mentioned,  entitled  "A  bill  to  enable  The  Lynn  and  Ely  Rail- 
way Company  to  make  a  navigation  from  Lynn  to  "Wormegay, 
all  in  the  county  of  Norfolk,"  was  duly  prosecuted  by  The 
Lynn  and  Ely  Railway  Company,  and  was,  on  the  9th  of  July, 
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1847,  passed  into  and  became  an  act  of  Parliament;  and  that 
The  Lynn  and  Ely  Railway  Company  sustained  costs  and  ex- 
penses in  the  prosecution  and  promotion  thereof  to  the  amount 
of  lOjOOOZ.  That,  afterward,  and  after  the  commencement  of 
the  suit;  to-wit,  on  the  9th  of  August,  1847,  it  was  proved  to 
and  certified  by  the  commissioners  of  railways  that  one-half  of 
tlie  capital  by  the  act  and  acts  relating  to  each  of  them,  the 
said  Lynn  and  Ely  Railway  Company,  the  said  Lynn  and 
Dereham  Railway  Company,  and  the  said  Ely  and  Hunting- 
don Railway  Company,  authorized  to  be  raised,  had  been  paid 
up  and  expended  for  the  purposes  authorized  by  such  act  and 
acts  respectively;  and  that,  thereupon,  ^'The  East  Anglian 
Railways  Act,  1847,"  and  the  several  provisions  therein  con- 
tained, took  ejffect,  and  became  and  continued  in  full  operation. 
That  the  total  amount  of  all  and  singular  moneys,  costs,  etc., 
paid,  sustained  and  incurred  by  the  said  Lynn  and  Ely  Rail- 
way Company  in  preparing  and  promoting  the  said  four  sev- 
eral thereinbefore  mentioned  bills,  respectively,  and  prelimin- 
ary and  incidental  thereto,  was  21,1842.  IQs.  2d,;  and  that, 
afterward,  and  after  the  said  moneys,  costs,  etc.,  had  been  so 
paid,  sustained  and  incurred  as  aforesaid,  and  before  the  com- 
mencement of  the  suit;  to-wit,  on  the  1st  day  of  January,  1850, 
there  was,  duly,  and  in  all  respects  according  to  the  terms  of 
the  said  indenture,  made  and  issued;  to-wit,  by  the  chairman 
of  the  said  Lynn  and  Ely  Railway  Company,  the  said  Lynn 
and  Dereham  Railway  Company,  and  the  said  Ely  and  Hunt- 
ingdon Railway  Company,  respectively,  a  certain  certificate, 
as  required  by  the  said  indenture,  of  the  amount  of  all  and 
every  such  moneys,  costs,  etc.,  whereby  it  was  certified  that 
the  said  last  mentioned  moneys,  costs,  etc.,  amounting, 
to-wit,  to  21,184Z.  16«.  2d.;  and  that,  although  afterward,  and 
after  the  making  and  issuing  of  the  said  certificate;  to-wit,  on, 
etc.,  the  defendants  had  due  notice  of  the  said  making  and  issu- 
ing of  the  said  certificate,  and  of  the  amount  therein  certified,  as 
aforesaid,  and  although  a  reasonable  time  after  such  notice  for 
the  payment  of  the  said  last  mentioned  amount  had  elapsed  be- 
fore the  commencement  of  the  suit,  yet  the  defendants,  at  the 
date  and  time  at  which  the  said  East  Anglian  Railways  Act, 
1847,  took  effect  and  came  into  operation,  had  not  paid  to  the 
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said  Lynn  and  Ely  Kailway  Company,  nor  had  they  since  paid 
to  the  plaintiffs,  the  said  last  mentioned  sum  of  money,  or 
any  part  thereof,  etc 

The  defendants  craved  oyer  of  "  the  said  indenture  '*  in  the 
declaration  mentioned,  and  after  setting  it  out,  pleaded.  That, 
at  the  commencement  of  this  suit,  no  act  of  Parliament  had 
been  procured  or  obtained,  nor  was  there  in  force  any  act  of 
Parliament  whereby  the  said  East  Anglian  Railways  Company, 
or  the  said  Lynn  and  Ely  Eailway  Company,  or  the  said  Ely 
and  Huntingdon  Railway  Company,  or  the  said  Lynn  and 
Dereham  Railway  Company,  were  or  was  aathorized,  or  em- 
powered to  grant  any  lease  of  their  said  railways  respectively, 
or  of  either  or  any  part  of  such  railways,  to  the  said  Eastern 
Counties  Railway  Company,  and  that  before  and  at  the  time 
of  the  committing  of  the  said  alleged  breaches  of  covenant,  and 
each  of  them,  the  said  Lynn  and  Ely  Railway  Company,  the 
said  Ely  and  Huntingdon  Railway  Company,  and  the  said 
Lynn  and  Dereham  Railway  Company,  and  ihe  said  Eastern 
Counties  Railway  Company,  and  each  of  those  companies,  had 
been  and  were  unable  to  procure  or  obtain  any  act  of  Parlia- 
ment audiorizing  or  empowering  the  granting  of  such  lease 
as  in  the  said  indenture  mentioned,  or  of  any  lease  of  the  rail- 
ways of  the  said  three  first  mentioned  companies  respectively, 
or  of  any  part  thereof  to  the  said  Eastern  Counties  Railway 
Company;  that  the  said  three  companies  respectively  had  then, 
^nd  had  ever  since  wholly  abandoned  all  intention  of  pi*ocnr- 
ing  or  obtaining  any  act  of  parliament  authorizing  the  leasing 
of  the  said  railways  respectively,  or  of  any  part  thereof  respect- 
ively, to  the  said  Eastern  Counties  Railway  Company ;  and 
that  divers  persons,  to-wit:  J.  A.,  E.  R.  T.,  etc.,  etc.,  who,  at 
the  time  of  the  making  and  executing  of  the  said  indenture, 
were  shareholders  of  and  in  the  said  Eastern  Counties  Rail- 
way Company,  and  entitled  to  vote  at  general  meetings  of  the 
said  company,  did  not  assent  to  the  making  or  executing, of 
the  said  indenture,  or  of  the  agreement  therein  set  forth  and 
contained — verification. 

To  this  plea  the  plaintiffs  demurred  generally.  The  points 
marked  in  the  margin  were  as  follows:  "  The  plaintiffs  in- 
tend to  argue  that,  supposing  the  fsusts  set  out  in  the  plea  to 

a 
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be  true,  the  plea  affords  no  answer  in  law  to  the  declaration, 
for  that  it  was  within  the  competeDce  of  the  companies  to 
agree  for  a  lease  to  one  of  them,  of  the  line  of  railways  to  the 
other  of  them ;  and  that  whether  it  were  so  or  not,  the  rights 
of  the  plaintiffs  to  recover  the  costs  and  expenses  sought  to  be 
recovered,  is  not  thereby  affected,  as  the  covenant  to  pay  them 
is  an  independent  covenant,  and  not  contingent  upon  the  right 
to  lease,  or  upon  the  leasing  of  the  plaintiffs'  railways;  and 
that  the  deed  did  not  require  the  assent  of  the  individual 
shareholders  named. 

Bramioell  (with  whom  was  T.  Wheeler),  in  support  of 
the  demurrer. — Two  points  will  present  themselves  for  the 
consideration  of  the  court: 

First,  Whether  the  contract  for  the  breach  of  which  this  ac- 
tion is  brought  was  a  legal  contract,  and  one  which  it  was  com- 
petent to  the  plaintiffs  and  defendants  respectively  to  enter  into. 

Secondly.  Whether,  assuming  that  there  is  no  illegality  in  the 
contract,  tlie  defendants  can  escape  from  the  perforinance  of 
it,  because  certain  of  the  shareholders  in  their  company  did 
not  assent  to  its  execution. 

2.  The  argument  on  behalf  of  the  defendants,  as  to  the 
second  point,  resolves  itself  in  this:  That,  by  reason  of  the 
non-assent  of  some  of  its  members,  or  shareholders,  the  deed 
is  not  the  deed  of  the  said  Eastern  Counties  Railway  Com- 
pany. This  objection,  it  is  submitted,  is  not  open  to  the  de- 
fendants. 

The  declaration  alleges  that  the  defendants,  by  a  certain  inden- 
ture made  between  the  plaintiffs  and  the  defendants,  sealed  with 
the  common  seal  of  the  defendants,  covenanted,  etc.  The  de- 
fendants crave  oyer  of  "  the  said  indenture  in  the  declaration 
mentioned.  Tliey  do  not  exercise  the  common  caution  usually 
observed  in  pleading,  when  it  is  intended  to  deny  the  deed,  of 
calling  it  "  the  said  supposed  indenture;"  and  throughout  the 
plea  the  document  is  referred  to  as  "  the  said  indenture,"  ad- 
mitting it  to  be  their  deed.  [Maule,  J. — It  is  no  admission 
at  all.]  There  is  this  additional  reason  why  this  defense  should 
not  be  open  to  the  defendants.  It  is  meant  to  be  said  that  this 
deed  was  ultra  vires  the  directors.    How  does  that  appear 
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upon  these  pleadings?  The  Eastern  Counties  Railway.  Com- 
pany is  a  company  constituted  by  acts  of  Parliament,  of  which 
the  court  will  take  notice.  These  acts  are  framed  with  two 
views — the  one,  the  regulation  of  the  rights  and  duties  of  the 
company  as  between  them  and  the  public — the  other,  the  reg- 
Illation  of  the  private  rights  of  the  shareholders  or  mem- 
bers of  the  company  inter  se.  It  is  perfectly  competent  to  the 
company  to  modify  their  rights  by  any  collateral  agreement 
which  is  not  inconsistent  witji  the  acts  of  Parliament.  Now, 
there  is  nothing  inconsistent  with  the  acts  to  suppose  that  the 
company  previously  agreed  amongst  themselves,  that  such 
a  deed  as  this  should  not  be  avoided  by  the  want  of  assent  of 
some  of  tlieir  body;  and  it  is  not  alleged  that  the  plaintiffs 
had  notice  that  this  was  ultra  vires.  [Maule,  J. — The  plea 
is  not  demurred  to  specially,  on  the  ground  that  it  amounts  to 
non  est  factum.']  No:  the  general  demurrer  was  the  result  of 
an  arrangement  between  the  parties. 

1.  The  directors  have  entered  into  this  contract  under  the 
common  seal  of  the  company.  If  a  contract  thus  entered  into 
can  be  avoided  upon  the  ground  here  suggested,  there  is  hardly 
any  contract  which  a  railway  or  other  joint-stock  company  can 
enter  into  which  would  be  binding  upon  them.  Smith  v.  The 
Hull  Glass  Cow.pany^  8  C.  B.,  660  (E.  0.  L.  E.,  Vol. 
65),  where  it  was  held,  that  in  an  action  brought  against  a 
joint-stock  company  completely  registered  under  the  7  and  8 
Vic,  c.  110,  for  goods  ordered  by  persons  in  their  employ,  and 
supplied  for  the  purposes  of  the  company,  and  used  by  them 
in  their  works,  it  is  not  necessaiy  for  the  plaintiff  to  prove 
that  the  persons  who  gave  the  orders  were  authorized  by  the 
directors  so  to  do,  or  that  the  contract  was  made  pursuant  to 
the  provisions  of  the  company's  deed  of  settlement  and  by- 
laws, is  to  some  extent  an  authority  for  the  plaintiffs.  [Jee- 
vis,  C.  J. — The  Court  of  Exchequer,  in  Hidley  v.  The  Plym- 
outh^ etc.y  Grinding  and  Baking  CompamAj^  2  Exch.,  711, 
had  taken  a  different  view  of  the  question,  and  the  matter  is 
now  pending  in  this  court  upon  a  special  verdict.]  This,  how- 
ever, is  tlie  case  of  a  deed  under  the  common  seal  of  the  com- 
pany. [Williams,  J.,  referred  to  Clark  v.  The  Imperial  Gas 
Light  CompariA/,  4  B.  &  Ad.,  315  (E.  C.  L.  R.  Vol.  24),  1  N. 
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&  M.,  206  (E.  0.  L.  E.,  Vol.  28),  where  Lord  Dknman  inti- 
mated an  opinion  that  a  contract  which  had  not  been  entered 
into  with  the  formalities  prescribed  by  the  companies'  act  of 
incorporation  could  not  be  enforced  against  them.]  HUl  v. 
The  Manchester  and  Salfard  Water  Works  Company^  2  B. 
&  Ad.,  6^  (E.  C.  L.  R,  Vol.  22),  is  a  much  stronger  case 
than  the  present;  it  was  there  held  that,  where  a  company 
authorized  by  act  of  Parliament  to  raise  money  for  certain 
purposes,  has  given  a  bond  purporting  to  be  for  a  sum  bor- 
rowed and  advanced  conformably  to  the  act,  it  is  not  suffi- 
cient for  them  to  plead  to  an  action  on  such  bond  that  it  was 
executed  colorably,  and  that  the  money  was  not  in  fact  bor- 
rowed or  lent  for  the  purpose  of  the  statute,  as  the  obligee 
well  knew,  the  pleas  not  disclosing  any  fraud  or  any  injury 
done  to  the  shareholders.  Lord  Tenteeden  there  said :  "  I 
am  not  prepared  to  say  that  the  company  might  not  have  been 
liable  upon  these  bonds,  even  if  they  had  been  given  without 
any  view  to  the  purposes  expressed  by  the  act;  but  the  pleas 
do  not  raise  that  question.  If  the  defendants  meant  to  insist 
that  the  bonds  were  given  for  purposes  unsanctioned  by  the 
act,  and  also  prejudicial  to  the  shareholders  and  mortgagees, 
that  ought  to  have  been  shown."  In  a  subsequent  action  be- 
tween the  same  parties  (5  B.  &  Ad.,  866  (E.  C.  L.  E.,  Vol. 
27);  2  N.  &  M.,  573  (E.  C.  L.  E.,  Vol.  28),  on  a  bond  the 
condition  of  which  recited  that  the  company  were  by  act 
of  Parliament  authorized  to  raise  money  by  bond,  and  that  at 
a  general  meeting  of  the  company  of  proprietors,  it  had  been 
resolved  that  the  bond  in  question  should  be  issued  for  that 
purpose,  the  defendants  pleaded  non  eat  factum;  and  it  was 
held,  jirst^  that  although  the  company  could  not,  under  that 
plea,  show  that  the  bond  executed  by  them  was  invalidated  by 
collateral  matters,  they  might  show  that  it  was  void  because 
executed  contrary  to  the  provisions  of  the  act  of  Parliament; 
secondly^  that  a  clause  in  the  act  of  Parliament  whereby  the 
company  were  authorized,  at  any  general  or  special  general 
assembly  to  order  and  dispose  of  the  custody  of  their  common 
seal,  and  the  use  and  application  thereof,  empowered  them  to 
make  rules  and  regulations  for  its  custody,  but  did  not  require 
concurrence  in  each  particular  act  of  sealing,  and  that  a  bond 
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to  which  a  seal  had  been  affixed  by  the  company's  clerk,  under 
a  general  authority  from  the  directors,  was  valid.  That  case  is 
an  authority  to  show  that  if  the  common  seal  of  the  company 
is  affixed  to  a  document,  with  all  the  formalities,  and  under  all 
the  circumstances  which  would  make  the  instrument  valid  if  it 
were  not  ultra  viresy  its  being  ultra  vires  is  wholly  immaterial. 
[Jervis,  0,  J.,  referred  to  Bosanqvst  v,  Shortridge^  4  Exch., 
699,  where  a  shareholder  in  a  joint-stock  bank,  who  had  ceased 
in  fact  to  be  a  shareholder,  but  had  not  in  retiring  observed 
the  formalities  prescribed  by  the  deed  of  settlement,  was  held 
to  continue  liable  for  the  debts  of  the  copartnership.]  There  . 
the  party  had  entered  into  a  contract  by  which  he  became  a 
partner  in  the  concern,  and  from  that  contract  he  could  only 
release  himself  by  observing  the  formalities  which  he  himself 
had  agreed  to  observe— the  condition  upon  which  alone  he 
was  to  cease  to  be  a  partner  had  never  happened.  [Jebvis,  C. 
J. — ^The  defendant  was  bound  to  knpw  the  contents  of  a  deed 
to  which  he  was  a  party.  Were  not  the  plaintiflfs  here  bound 
to  know  the  contents  of  the  acts  of  Parliament?] 

Suppose  this  were  not  the  case  oi  a  public  acti  [Jebvis,  C. 
J. — Why  suppose  that  which  is  untrue?]  Suppose  the  case 
of  a  company  existing  under  a  deed  of  settlement  which  re- 
quires the  observation  of  certain  preliminaries  before  the  com- 
mon seal  of  the  company  can  be  affixed  to  any  instrument, 
would  the  non-observance  of  one  of  those  preliminaries  afford 
a  defense  on  non  est  factum?  If  not,  does  it  make  any  differ- 
ence that  the  regulations  are  contained  in  an  act  of  Parliament? 
In  both  cases  the  question  is  the  same:  had  the  dii*ectoi*8  au- 
thority to  do  the  act?  [Maule,  J. — There  is  a  considerable 
difference  between  the  preliminaries  or  conditions  upon  which 
the  directors  shall  be  authorized  to  contract  and  the  mode  of 
procedure  in  contracting.  Suppose  the  act  provides  that 
money  shall  not  be  borrowed,  except  for  certain  specific  pur- 
poses ;  and,  further,  that  no  deed  shall  be  binding  upon  the 
company  unless  the  common  seal  be  affixed  thereto  in  the 
presence  of  three  directors.  I  can  understand  that  it  might 
be  reasonable  to  allow  the  company  to  say  that  this  latter  con- 
dition had  not  been  complied  with,  inasmuch  as,  it  being  a 
formality  rckjuired  by  an  act  of  Parliament,  the  other  party 
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was  bound  to  see  that  it  had  been  duly  observed ;  but  that  is 
a  very  different  thing  from  requiring  him  to  see  to  the  appli- 
cation of  the  money.]  Assuming  this  indenture  to  have  been 
executed  in  perfect  compliance  with  all  the  formalities  pi'e- 
scribed  by  the  statute,  is  it  competent  to  the  defendants  to  say, 
tliis  is  not  our  deed,  because  we  never  authorized  the  directors 
to  make  the  contract  which  they  have  assumed  to  enter  into. 

Mr.  Baron  Kolfe,  in  delivering  the  judgment  of  the  court, 
in  the  case  of  The  Mayor ^  etc.,  of  Ludlow  v.  Oharltoriy  6  M.  & 
W.,  814, 823,  makes  some  remarks  which  well  deserve  attention. 
He  says:  "  Before  dismissing  this  case  we  feel  ourselves  called 
upon  to  say,  that  the  rule  of  law  requiring  contracts  entered  into 
by  corporations  to  be  generally  entered  into  under  seal,  and  not 
by  parol,  appears  to  us  to  be  one  by  no  paeans  of  a  merely 
technical  nature,  or  which  it  would  be  at  all  safe  to  relax,  ex- 
cept in  cases  warranted  by  the  principles  to  which  we  have 
already  adverted.  The  seal  is  required  as  authenticating  the 
concurrence  of  the  whole  body  corporate.  If  the  legislature, 
in  erecting  a  body  corporate,  invest  any  member  of  it,  either 
expressly  or  impliedly,  with  authority  to  bind  the  whole  body 
by  his  mere  signature,  or  otherwise,  then  undoubtedly  the  add- 
ing a  seal  would  be  matter  purely  of  form,  and  not  of  substance. 
Every  one  becoming  a  member  of  such  a  corporation  knows 
that  he  is  liable  to  be  bound  in  his  corporate  character  by  such 
an  act;  and  persons  dealing  with  the  corporation  know  that 
by  such  an  act  the  body  will  be  bound.  But,  in  other  cases, 
the  seal  is  the  only  authetitic  evidence  of  what  the  corpor- 
ation has  done  or  agreed  to  do.  The  resolution  of  a  meet- 
ing, however  numerously  attended,  is,  after  all,  not  the  act  of 
the  whole  body.  Every  member  knows  he  is  bound  by  what  is 
done  under  the  corporate  seal,  and  by  nothing  else.  It  is  a  great 
mistake,  therefore,  to  speak  of  the  necessity  of  a  seal  as  a  relic 
of  ignorant  times.  It  is  no  such  thing;  either  a  seal,  or  some 
substitute  for  a  seal,  which  by  law  shall  be  taken  as  conclu- 
sively evidencing  the  sense  of  the  whole  body  corporate,  is  a 
necessity  inherent  to  the  very  nature  of  a  corporation ;  and  the 
attempt  to  get  rid  of  the  old  doctrine,  by  treating  as  valid  con- 
tracts made  with  particular  members,  and  whic^  do  not  come 
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within  the  exceptions  to  which  we  have  adverted,  might  be 
prodnctive  of  great  inconvenience." 

In  Roll.  Abr.  Faits  (KL),  it  is  said:  "The  deed  of  a  corpor- 
ation does  not  require  delivery;  but  the  affixing  of  a  common 
seal  gives  perfection  to  it." 

And,  in  Com.  Dig.  Franchises  (F.  11),  it  is  said:  "An  act 
by  the  major  part  corporately  assembled,  is  the  act  of  the 
whole  corporation,  if  assembled  in  a  convenient  place,  though 
not  in  the  chapter-house." 

Where  there  is  no  particular  restriction  as  to  the  mode  of 
affixing  of  the  common  seal,  and  authority  is  given  to  certain 
persons  to  affix  it,  the  contract  being  sealed,  and  being  a  con- 
tract in  itself  not  illegal,  the  company  cannot  be  allowed  to 
say  that  it  is  not  their  deed,  because  certain  of  the  shareholders 
were  not  assenting  parties  to  the  contract. 

If  that  be  a  thing  to  be  complained  of  at  all,  it  can  only  be 
in  a  court  of  equity,  charging  the  directors  with  a  breach  of 
trust  There  is  nothing  in  any  of  the  acts  of  Parliament  for 
the  regulation  of  The  Eastern  Counties  Railway  Company  or 
in  the  plaintiffs'  acts,  which  prohibits  or  restrains  the  one  from 
taking  or  the  other  from  granting  a  lease  of  their  lines  of 
railway.  [Maule,  J. — It  may  be  that  the  defendants,  in 
taking  this  lease,  may  be  usurping  a  larger  franchise  than 
their  acts  of  Parliament  warrant;  they  may  be  encroaching, 
and  yet  it  may  not  be  competent  to  them  to  allege  their  own 
encroachment.  If  the  directors  make  contracts  which  are  in 
breach  of  their  engagements  with  their  own  shareholders,  they 
do  an  illegal  thing;  but  it  does  not  therefore  follow  that  such 
contracts  are  void  as  against  strangers,  without  notice.]  Here 
is  a  contract  under  the  common  seal  of  the  company:  how 
can  the  court,  upon  these  pleadings,  see*  that  it  is  a  contract 
which  the  defendants  could  not  legally  enter  into?  [Maule, 
J. — The  company  being  incorporated  for  a  particular  purpose, 
and  for  a  particular  purpose  only,  can  we  upon  this  declara- 
tion see  that  the  contract  was  one  which  they  could  legally  en- 
ter into?  Jebvis,  C.  J. — It  is  not  within  the  purpose  for 
which  the  company  was  incorporated,  it  is  no  contract  at  all.] 
How  does  it  appear  that  this  contract  is  not  ancillary  to  the 
very  purpose  for  which  the  defendants  were  incorporated?    In 
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PalUster  v.  The  Man/or ,  etc,,  of  Gra/Desend,  19  Law  Journal, 
N.  s..,  C.  P.,  858,  it  was  held  that  a  bond  given  after  the  5 
&  6  W.  4,  c.  76,  and  before  the  6  &  7  W.  4,  c.  104,  and  the  7 
W.  4,  and  1  Vict.,  c.  78,  by  a  municipal  corporation  for  money 
borrowed,  is  good  at  law,  although  under  the  92d  section  of 
the  first  act  it  could  not  be  enforced  against  the  borough  fund, 
[iff AULE,  J. — ^The  defendants'  act  of  incorporation,  6  &  7  W. 
4,  c.  cvi.,  does  not  first  incorporate  them,  and  then  restrict 
them  as  to  what  it  shall  be  lawful  for  them  to  do;  but  it  in  § 
1,  etiacts  that  certain  persons  who  are  named,  '^  shall  be  and 
are  hereby  united  into  a  company  for  making  and  maintaining 
the  said  railway  and  other  works  by  this  act  authorized,  and 
for  the  other  purposes  herein  declared,  according  to  the  pro- 
visions and  regulations  hereinafter  mentioned,  and  for  that 
purpose,"  putting  it  in  tlie  very  viscera  of  the  clause,  "shall 
be  one  body  corporate,  by  the  name  and  style  of  the  Eastern 
Counties  Railway  Company."  But  it  may  be,  that,  supposing 
a  company  to  take  lease  of  a  chapel  or  a  theater,  we  could  not, 
without  the  aid  of  an  express  averment  to  that  effect,  know 
that  it  was  not  for  the  purposes  of  the  railway.]  If  this  is  a 
plea  of  illegality,  it  ought  to  have  so  pleaded  in  terms;  ille- 
gality is  not  to  be  assumed.  Lewis  v,  Davidson,  4  M.  &  W. 
654,  At  all  events,  that  part  of  the  contract  by  which  the  de- 
fendants bind  themselves  to  pay  the  expenses  incurred  by  the 
plaintiffs  in  promoting  the  four  bills  mentioned  in  tlie  intro- 
ductory part  of  the  declaration,  is  not  illegal;  nor  can  it  be 
affected  by  the  illegality  of  the  rest  of  the  contract.  Price 
V.  Green,  16  M.  &  W.,  846. 

Sir  Ifitzroy  Kelly  (with  whom  were  Crowder  and  Bovill), 
cowbra. — The  deed  upon  which  this  action  is  founded,  is  en- 
tered into  for  a  purpose  that  is  illegal  and  in  express  violation 
of  the  terms  and  provisions  of  the  act  of  Parliament  under 
which  the  defendants  were  incorporated.  The  Eastern  Coun- 
ties Railway  Company  is  incorporated  for  the  purpose  of 
making  a  railway  from  London  to  Norwich  and  Yarmouth, 
and  for  that  pui-pose  only.  The  three  other  companies  men- 
tioned on  this  record  are  also  incorporated  under  several  acts 
of  Parliament,  for  the  purpose  of  making  and  maintaining 
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their  several  railways — one  from  Lynn  to  Bereham,  another 
from  Lynn  to  Ely,  and  the  third  from  Ely  to  Huntingdon. 

These  three  last  mentioned  companies  were  by  a  subsequent  act 
incorporated  into  one  company,  under  the  name  of  the  East  Ang- 
lian Bailways  Company.  Before  the  act  by  which  they  were 
thus  consolidated  and  united  the  Lynn  and  Ely  Railway  Com- 
pany, the  Ely  and  Huntingdon  Railway  Company,  and  the 
Lynn  and  Dereham  Railway  Company,  entered  into  the  contract 
in  question  with  the  defendants.  By  that  contract  the  defend- 
ants, who  are  incorporated  for  the  sole  purpose  of  making  and 
maintaining  a  railway  from  London  to  Norwich  and  Yar- 
mouth, having  no  power,  by  act  of  Parliament,  or  otherwise, 
to  exercise  any  functions  whatever  in  relation  to  any  other 
railway,  undertook  to  accept  and  the  other  three  companies  un- 
dertook to  grant  a  lease  for  999  years  of  their  united  railways. 
The  agreement  further  stipulates  that  Parliament  shall  be  ap- 
plied to,  to  give  effect  to  the  contract,  and  to  enable  the  one  com- 
pany to  grant  and  the  other  to  take  the  proposed  lease;  and 
then  came  the  further  stipulations,  which  are  incidental  to  the 
main  stipulation ;  viz.,  the  grant  of  the  lease  as  to  the  promoting 
the  bills  in  Parliament  for  certain  proposed  advantages  to  the 
three  companies,  and  providing  for  the  payment  of  the  costs 
of  obtaining  acts  of  Parliament.  Two  of  these  bills,  viz.,  ."A' 
bill  for  making  deviation  in  the  line  of  the  Lynn  and  Ely 
Railway  Company,"  and  '^A  bill  to  enable  the  Lynn  and  Ely 
Railway  Company  to  make  a  navigation  from  Lynn  to  Worm- 
egay,"  passed.  One,  viz.,  "A  bill  to  enable  The  Lynn  and 
Ely  Railway  Company  to  extend  their  railway  to  Bury  St.  Ed- 
munds,"  was  thrown  out,  and  the  other,  viz.,  "A  bill  to  enable 
The  Lynn  and  Ely  Railway  Company  to  extend  their  railway 
to  Spaulding  and  Holbeach,"  was  abandoned  at  the  request  of 
the  defendants. 

The  costs  of  promoting  these  bills,  amounting  to  a  sum  of 
Sl,1842.,  16S«.  2d.j  the  plaintiffs  now  seek  to  recover  from  the 
defendants.  The  plea,  after  setting  out  the  deed  upon  oyer, 
state  that  at  the  commencement  of  this  action  no  act  of  Par- 
liament had  been  obtained  to  enable  the  defendants,  or  the 
three  companies  of  which  their  body  was  composed,  to  lease 
their  railways;  that  they  had  been  unable  to  obtain  any  act 
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of  Parliament  for  that  purpose,  and  that  thej  had  abandoned 
all  intention  of  obtaining  one,  and  then  the  plea  very  unneces- 
sarily goes  on  to  allege  that  certain  shareholders  of  the  East- 
ern Counties  Railway  Company  did  not  assent  to  the  making 
or  executing  of  the  indenture.  The  plain  and  conchisive 
ground  of  resistance  of  this  action  is  that  it  is  founded  upon  a 
contract  by  the  Eastern  Counties  Railway  Company  to  apply 
the  funds  raised  under  the  powers  and  for  the  purposes  of  this 
act  of  Parliament,  to  purposes  which,  upon  the  face  of  the  con- 
tract, manifestly  appear  to  be  altogether  out  of  the  scope  of  the 
act  of  Parliament  upon  which  alone  their  authority  rests.  The 
Eastern  Counties  Railway  Company's  act  of  incorporation,  6 
&  7  W.  4,  c.  cvi.,  which  is  a  public  act,  prescribes  the  only  de- 
scription of  contracts  which  the  company  can  enter  into,  and 
the  mode  of  expenditure  of  the  funds  raised  under  it;  the 
plaintiffs,  therefore,  have  entered  into  a  contract  which  they 
knew  to  be  illegal.  The  company  are  incorporated  for  mak- 
ing and  maintaining  a  railway  from  London  to  Norwich  and 
Yarmouth,  and  for  that  purpose  only.  By  §  3,  the  company 
are  empowered  "to  raise  amongst  themselves  any  sum  of 
money  for  making  and  maintaining  said  railway  and  other 
works  by  this  act  authorized,  not  exceeding  in  the  whole 
1,600,000/.  The  filth  section  prescribes  the  manner  in  which 
the  money  to  be  raised  under  the  act  shall  be  laid  out ;  it  en- 
acts, "  That  the  money  to  be  raised  by  the  said  company  by 
virtue  of  this  act,  shall  be  laid  out  and  applied,  in  the  first 
place,  in  paying  and  discharging  all  costs  and  expenses  incurred 
in  applying  for,  obtaining,  and  passing  this  act,  and  all  other 
expenses  preparatory  or  relating  thereto,"  and  the  remainder 
in,  for  and  toward  purchasing  lands,  and  making  and  main- 
taining the  said  railway  and  other  works,  and  in  otherwise 
carrying  the  act  into  execution.  [Maule,  J. — ^That  restric- 
tion does  not  apply  to  profits.]  The  application  of  these 
is  provided  for  by  the  171st  section,  which  relates  to 
the  making  of  dividends,  much  in  the  same  terms  as 
the  122d  section  of  the  companies  clauses  consolida- 
tion act,  8  Vict.,  c.  16.  Tben,  further  power  is  given  to 
the  company  by  the  246th  and  24:7th  sections  to  raise  an  ad- 
ditional 600,000Z.  by  mortgage,  if  necessary,  "  for  the  making, 
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completing  and  maintaining  of  the  said  railway  and  other 
works  by  this  act  authorized  to  be  made,  and  for  defraying  all 
necessary  charges  and  expenses  relating  thereto." 

Wherever  an  act  of  Parliament  provides  that  the  fands  to  be 
raised  under  it  shall  be  applied  in  a  given  way,  they  must  be 
applied  in  that  way  and  in  no  other  way.  [Maulb,  J. — Par- 
ticularly when  there  is  a  residuary  provision.]  Now,  the 
plaintiffs  by  this  action  seek  to  enforce  the  application  of 
21,184Z.  16#.  2d,  of  the  money  raised  under  the  authority  and 
for  the  purposes  of  this  act,  for  a  purpose  totally  unconnected 
with  that  authority  and  those  purposes;  viz.,  for  the  promo- 
tion of  four  several  bills  in  Parliament,  brought  in  by  another 
railway  company,  and  for  their  sole  benefit.  [Mattle,  J. — 
How  does  that  appear  on  this  record?  We  have  not  the  terms 
of  the  bill  before  us.]  If  those  bills  had  been  solicited  by  the 
defendants  themselves,  it  would  still  be  a  misapplication  of  the 
funds  raised  under  their  act.  But  it  is  not  necessary  to  resort 
to  that  argument,  for  this  is  a  contract  by  one  company  to  in- 
demnify three  other  companies  against  the  expenses  to  be  in- 
curred in  soliciting  bills  for  the  exclusive  benefit  of  the  latter, 
for  obtaining  extensions  and  improvements  of  their  respective 
lines. 

The  court  will  take  notice  that  bills  having  reference  to 
the  improvement  of  railways  from  Lynn  to  Dereham,  from 
Lynn  to  Ely,  and  from  Ely  to  Huntingdon,  cannot  be  for 
the  benefit  of  the  Eastern  Counties  Railway  Company. 
[Jebvis,  C.  J. — How  can  w%  assume  that?  The  bill  in  ques- 
tion might  have  contained  clauses  beneficial  to  the  Eastern 
Counties  Railway  Company,  with  reference  to  the  powers 
and  provisions  of  their  act.  The  Eastern  Counties  Rail- 
way Company  have  a  branch  to  Ely.]  It  is  possible  that 
some  contingent  and  collateral  advantages  might  accrue 
to  the  defendants  from  those  bills;  but,  even  if  that  were 
so,  the  contract  would  still  be  illegal.  [Maulb,  J. — We  all 
know  that  railways  sometimes  take  directions  which,  having 
regard  to  our  geographical  knowledge  only,  we  would  con- 
sider very  unlikely,  in  consequence  of  what  are  called  "  engi- 
neering difliculties."]  It  is  not  alleged  that  the  bills  were 
brought  in  at  the  request  of  the  defendants,  or  that  either  of 
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tliem  contained  any  provisions  which  could  ennre  to  their 
benefit,  or  that  the  contract  itself  was  entered  into  for  any 
purpose  connected  with  the  undertaking  already  authorized  by 
the  Eastern  Counties  Railway  act.  But  it  does  appear  that 
the  inducement  to  the  entering  into  this  contract  was  the  prior 
and  paramount  stipulation  that  these  three  railways,  consti- 
tuting as  they  were  then  about  to  constitute,  and  as  they  do 
now  constitute,  the  East  Anglian  Railways,  were  to  be  leased 
to  the  Eastern  Counties  Railway  for  999  years.  It  is  sub- 
mitted that  a  contract  of  that  nature,  entered  into  by  a  com- 
pany incorporated  for  one  specific  purpose  only,  and  bound  to 
apply  its  funds  for  that  purpose  exclusively,  is  void.  Each 
shareholder  has  a  right  to  repose  in  peace  upon  tlie  purposes 
mentioned  in  the  act  of  Parliament,  upon  the  faith  and  con- 
fidence of  which  he  has  invested  his  money;  the  directors  have 
no  right  to  impose^on  him  a  speculation  which  is  de  hora  the 
purposes  mentioned  in  the  act. 

In  Broughton  v.  The  Mcmchester  and  Salfard  Water 
Works  Company,  3  B.  &  Aid.,  1  (E.  C.  L.  R,  Vol.  5),  tlie  de- 
fendants, a  company  not  established  for  trading  purposes,  be- 
ing sued  on  a  bill  of  exchange,  defended  themselves  on  the 
ground  that  it  was  not  competent  to  them  to  accept  a  bill  of 
exchange,  that  being  in  contravention  of  the  acts  relating  to 
the  Bank  of  England;  and  this  was  held  to  be  a  good  defense. 
And  HoLsoYD,  J., said:  ^'  I  take  it  to  be  clear,  that  where  a  stat- 
ute prohibits  a  thing  to  be  done,  and  does  not  expressly  avoid 
the  securities  which  fall  within  the*prohibition,  then,  if  the  vio- 
lation of  the  law  does  not  appear  on  the  face  of  the  instrument, 
and  the  party  taking  it  is  ignorant  that  it  is  made  in  contraven- 
tion of  the  statute,  it  is  an  available  security  in  the  hands  of  such 
person.  I  think,  therefore,  that,  as  the  statute  here  does  not 
expressly  avoid  the  security,  the  bill  of  exchange,  under  the 
circumstances  stated  in  Wigan  v.  Fowler,  1  Stark.  N.  P.  C, 
459  (E.  C.  L.  R.,  Vol.  2),  would  not  be  void  in  the  hands  of  an 
innocent  holder.  But  here  the  defendants  are  made  a  corpor- 
ation by  a  public  act  of  Parliament,  and  every  person  is  bound 
to  take  notice  of  that  act;  and  when,  therefo]*e,  a  holder  of  a 
bill,  though  a  ionafide  indorsee  takes  the  defendant's  accept- 
ance, he  must  know  that  they  are  a  body  corporate;  and  he. 
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therefore,  receives  it  knowing  it  to  be  Xhe  acceptance  of  a  cor- 
poration proliibited  from  owing  money  on  such  a  bill;  he  is  not, 
therefore,  an  innocent  indorsee,  because  he  takes  a  bill  which 
be  knows  to  be  prohibited  by  statute;  and  that  distinguishes 
the  case  fix)m  the  case  of  Wigan  v.  FowlerP 

That  is  the  ground  upon  which  the  cases,  one  and  all,  have 
proceeded.  We  may  assume,  therefore,  that  where  a  statute 
makes  a  contract  illegal  it  is  notice  to  all  the  world,  and  all  are 
bound  by  the  illegality  of  the  transaction.  It  is  idle  to  say 
that  the  shareholders  in  such  a  case  may  have  relief  in  e<^uity. 

It  is  only  by  treating  the  contract  as  illegal  and  void,  and 
incapable  of  being  enforced,  that  the  shareholders,  or  the  pub- 
lic, can  be  protected  from  excesses  in  the  exercise  of  their 
powers  by  the  directors.  One  of  the  earliest  cases  in  equity 
upon  this  subject  was  that  of  Cohnan  v.  The  Eastern  Coun^ 
ties  Railway  Oompany^  10  Beavan,  1,  where  the  directors  of  the 
company,  who  are  the  defendants  in  this  action,  for  the  pur- 
pose of  encouraging  the  traffic  on  their  railway,  proposed 
to  guaranty  certain  profits  and  secure  the  capital  of  an  in- 
tended steam  packet  company,  who  were  to  run  steam  vessels 
from  the  port  of  Harwich,  in  connection  with  the  railway; 
and  it  was  held  that  such  a  transaction  was  not  within  the 
scope  of  their  authority,  and  tliey  were  i*estrained  from  carry- 
ing  the  bargain  into  effect.  Lord  Langdalb,  M.  B.,  lays  down 
the  rule  in  a  manner  that  is  quite  decisive  of  the  present  case. 
"  I  think  it  right  to  observe,"  he  says,  "  that  companies  of  this 
kind,  possessing  most  extensive  powers,  have  so  recently  been 
introduced  into  this  country,  that  neither  the  legislature  nor 
the  courts  of  justice  have  been  able  to  understand  all  the  dif- 
ferent lights  in  which  their  transactions  ought  properly  to  be 
viewed.  We  must  adhere,  however,  to  ancient  general  and 
settled  principles,  so  far  as  they  can  be  applied  to  great  com- 
binations and  companies  of  this  kind.  Joint  stock  companies 
have  funds  so  extremely  large,  and  exercise  powers  so  exten- 
sive and  so  materially  aff^cting  the  rights  and  interests  of 
other  persons,  and  the  rights  which  the  public  or  the  subjects 
of  her  Majesty  have  been  accustomed  to  enjoy  under  the  pro- 
tection of  the  laws  established  in  this  kingdom,  that  to  look  upon 
a  railway  company  in  the  light  of  a  common  partnership,  and  as 
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subject  to  no  greater  vigilance  than  common  partnerships  are, 
would,  I  think,  be  greatly  to  mistake  the  functions  which  they 
perform,  and  the  powers  which  they  exercise,  of  interference, 
not  only  with  the  public,  but  with  the  private  rightis  of  all  indi- 
viduals in  the  realm.  "We  are  to  look  upon  those  powers  as  given 
to  them  in  consideration  of  a  benefit  which,  notwithstanding 
all  other  sacrifices,  it  is  to  be  presumed  and  hoped,  on  the 
whole,  will  be  obtained  by  the  public.  But  it  being  the  in- 
terest of  the  public  to  protect  the  private  rights  of  all  indi- 
viduals, and  to  defend  them  from  all  liabilities  beyond  those 
necessarily  occasioned  by  the  powers  given  by  the  several  acts, 
those  powers  must  always  be  carefully  looked  to ;  I  am  clearly 
of  opinion  that  the  powers  which  are  given  by  an  act  of  Par- 
liament like  that  now  in  question  extend  no  further  than  is 
expressly  stated  in  the  act,  or  is  necessarily  or  properly  re- 
quired for  carrying  into  effect  the  undertaking  and  works 
which  the  act  has  expressly  sanctioned.  I  must,  in  the  absence 
of  any  legal  decision,  say  that  I  consider  that  the  acquiescence 
of  the  shareholders  in  such  transactions  affords  no  grounds 
whatever  for  the  presumption  of  their  legality.  I  am  far  from 
saying  that  that  which  is  here  proposed  to  be  done  might  not 
be  profitable  to  this  company,  or  that  it  might  not  be  a  public 
advantage.  I  am  far  from  expressing  an  opinion  that  the  es- 
tablishment of  a  steam  packet  company  at  Harwich,  commu- 
nicating with  this  railway,  might  not  only  be  of  public  but  of 
national  importance,  or  that  it  might  not  be  proper  to  give 
this  company  authority  to  do  that  which  they  are  now  at- 
tempting to  do,  as  it  seems  to  me  without  authority.  I  mean 
to  express  no  opinion  as  to  this.  What  they  are  doing  is  this: 
Under  the  powers  of  this  act  of  Parliament,  enabling  them  to 
do  what  is  required  for  the  construction,  maintenance,  and 
proper  and  convenient  use  of  this  railway  they  are  proposed 
to  pledge  the  funds  of  this  company  to  support  the  proposed 
Harwich  Steam  Packet  Company  to  the  extent  of  160,000Z., 
or  even  800,000Z.  It  is  not  proposed  that  the  railway  company 
should  directly,  and  by  their  own  directors,  engage  in  the 
steam  packet  company,  and  carry  on  that  trade;  but  only  that 
they  should  impose  on  the  railway  company  the  whole  risk 
and  liability,  not  only  of  paying  interest  at  61.  per  cent,  but, 
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if  the  transaction  should  tnm  out  an  unprofitable  one,  of  mak- 
ing good  to  every  shareholder  the  full  amount  which  he  has 
paid.  Is  there  anything  in  this  act  of  Parliament  sanctioning 
such  a  course  of  proceedings?  Do  the  powers  to  construct, 
maintain  and  regulate  the  traffic,  and  do  all  that  is  necessary 
for  the  purpose  of  carrying  on  and  working  a  railroad,  imply 
tliat  the  directors  are  to  be  at  liberty  to  pledge  the  funds  of 
the  company  for  a  completely  different  transaction,  in  the  hope 
that  it  may  turn  out  a  profitable  one,  and,  by  being  itself 
profitable,  add  to  the  profits  of  the  railway  company?  Surely 
there  is  nothing  in  the  powers  given  by  this  act  of  Parliament 
which  can  authorize  that." 

It  is  clear,  therefore,  that,  in  the  opinion  of  that  very  learned 
person,  no  prospect  of  advantage,  however  proximate,  or  even 
certain,  to  the  present  defendants,  from  the  obtaining  the  pro- 
posed acts  of  Parliament  by  the  other  three  companies,  would 
justify  them  in  imposing  upon  their  shareholders  the  liability 
which  is  sought  by  this  contract  to  be  imposed  upon  them. 
His  honor  further  observes,  "  I  must  say,  that,  in  my  opinion, 
to  pledge  the  funds  of  this  company  for  the  purpose  of  sup- 
porting another  company  engaged  in  a  hazardous  speculation, 
is  a  thing  which,  according  to  the  terms  of  this  act  of  Parlia- 
ment, they  have  not  a  right  to  do."  A  company  established 
by  act  of  Parliament  with  limited  powers,  and  for  limited  pur- 
poses, cannot  exceed  those  powers  and  apply  the  funds  of  the 
company  to  any  purposes  other  than  those  specified  in  the 
act.  In  Salomons  v.  Laing^  12  Beavan,  339,  a  railway  com- 
pany became  lawfully  possessed  of  shares  in  another  independ- 
ent railway  company;  and  it  was  held,  that, having  no  authority 
to  do  so  by  their  act  of  Parliament,  they  could  not  legally,  as 
against  one  dissentient  shareholder,  increase  the  number  of 
their  shares,  or  apply  their  funds  for  the  support  of  the  second 
company.  Lord  Langdale  there  says:  "A  railway  company 
incorporated  by  act  of  Parliament,  is  bound  to  apply  all  the 
moneys  and  property  of  the  company  for  the  purposes  directed 
and  provided  for  by  the  act,  and  for  no  other  purpose  what- 
ever. Any  application  of  or  dealing  with  the  capital,  or  any 
part  of  the  capital,  or  any  funds  or  money  of  the  company, 
which  comes  under  the  control  or  management  of  the  di- 
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rectors,  or  governing  body  of  the  company,  in  any  manner  not 
distinctly  authorized  by  the  act,  is  in  my  opinion  an  illegal 
application  or  dealing."  [Maule,  J. — Was  the  point  made  in 
any  of  these  cases,  that  the  contract  was  void  in  law?]  It  .was, 
in  PdgsJiaw  v.  The  Eastern  Union  Railway  Compam,y^  2 
M'N.  &  G.,  389,  a  railway  company  having  power,  under  sep- 
arate acts  of  Parliament,  to  make  and  purchase  certain  branch 
railways,  in  connection  with  their  main  line,  were  for  those 
purposes  respectively  authorized  to  raise  the  requisite  capital, 
by  the  creation  of  new  stock.  Having  issued  scrip  certifi- 
cates accordingly,  but  being  about  to  apply  the  money  sub- 
scribed in  respect  thereof  to  the  prosecution  of  works  on  their 
original  line,  a  holder  of  such  scrip  filed  a  bill  to  restrain  them ; 
and  Lord  Fottenham  held  that  those  who  subscribed  for  the 
purposes  specified  by  the  acts,  had  a  right  to  have  their  money 
applied  to  such  purposes  exclusively.  In  Beman  v.  Rufford^ 
15  Jurist,  914,  the  directors  having  entered  into  a  contract, 
the  legality  of  which  was  doubtful,  to  expend  money  in  lay- 
ing down  rails,  they  were  restrained  at  the  suit  of  some  of  the 
shareholders  from  doing  so  until  the  validity  of  the  contract 
had  been  decided  at  law.  Lord  Cbanwobth  expressed  a  strong 
opinion  that  the  contract  was  illegal,  and  said:  '^  I  am  clearly 
of  opinion,  on  all  authorities,  and  all  principle,  that  it  is  the 
province  of  this  court  to  prevent  sucli  an  illegal  contract  from 
being  carried  into  effect,  because,  on  the  principle  that  has 
been  so  often  laid  down  this  court  will  not  tolerate  that  par- 
ties having  the  enormous  powers  which. these  railway  com- 
panies have  obtained,  shall  lay  out  one  farthing  of  the  funds 
out  of  the  way  in  >frhich  it  was  provided  by  the  legislature 
that  they  should  be  applied."  [Maule,  J. — All  these  cases 
arose  upon  the  application  of  dissentient  shareholders.  Where 
an  agreement  has  been  procured  by  fraud,  the  party  defrauded 
may  at  his  election  treat  it  as  void,  but  he  must  make  his  elec- 
tion within  a  reasonable  time.  Campbell  v.  Fleming^  1  Ad.  & 
E.,  40  (E.  C.  L.  R.,  Vol.  28);  3  N.  &  M.,  834  (E.  0.  L.  E.,  Vol. 
28.)  The  party  guilty  of  the  fraud,  however,  has  no  such  elec- 
tion.] Here  the  contract  is  not  voidable  at  the  election  of  either 
party;  it  is  absolutely  and  incurably  void.  A  contract  may 
be  illegal,  as  being  in  fraud  of  a  particular  individual;  in  that 
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case,  it  is  he  only  who  can  impeach  it.  Bat  a  contract  may 
also  be  illegal  because  it  is  in  contravention  of  an  act  of  Par- 
liament; and,  if  such  be  the  character  of  the  illegality,  the 
contract  is  absolutely  void,  without  reference  to  the  election  of 
any  party.  That  is  the  case  here.  [Maule,  J. — If  you  could 
show  a  case  of  a  bill  filed  for  a  specific  performance  of  such  a 
contract  as  this,  it  would  be  much  more  to  the  purpose.]  The 
validity  of  such  a  contract  as  this  came  under  discussion 
before  Vice  Chancellor  Tubneb,  in  a  case  of  The  Great  North- 
em  Raihjoay  Company  v.  The  Eastern  Counties  Railway 
Conyparvy,  The  circumstances  were  these :  The  East  Anglian 
Eailways  Company  not  hating  obtained,  and  probably  not  de- 
siring to  obtain,  any  act  of  Parliament  authorizing  them  to 
perform  this  contract  by  leasing  their  lines  to  the  defendants, 
entered  into  an  agreement  with  The  Great  Northern  Eailway 
Company  for  leasing  or  in  some  way  transferring  them  to  that 
coippany;  and  an  application  was  made  to  the  Vice  Chancel- 
lor by  the  Great  Northern  Railway  Company,  for  an  injunc- 
tion to  restrain  the  Eastern  Counties  Railway  Company  from 
doing  certain  acts  which  they  were  charged  with  doing  for  the 
purpose  of  preventing  that  contract  from  being  fully  carried 
into  efiect;  viz.,  obstructing  the  crossing  of  their  line.  And  the 
injunction  was  refused,  on  the  ground  that  the  contract  was  il- 
legal and  void,  as  being  a  contract  for  the  doing  of  a  thing 
which  was  not  authorized  by  the  acts  of  incorporation  of 
The  East  Anglian  Railways  Company,  or  of  the  other  compa- 
nies of  which  that  company  was  composed.  It  is  contrary  to 
public  policy  to  permit  a  railway  company  to  deal  with  the 
railway,  or  with  the  funds  of  the  company,  otherwise  than  in 
strict  accordance  with  their  acts  of  Parliament.  [Maitle,  J. — 
The  public  has  an  obvious  interest  in  the  due  application  of 
the  funds,  inasmuch  as  their  misapplication,  by  crippling  the 
resources  of  the  company,  tends  to  prevent  a  reduction  of 
fares.]  In  the  case  of  Shr&msbury  and  Birmingham  Rail- 
way CompamAi  v.  The  North  Western  Railway  Company j 
now  pending  in  the  Court  of  Queen's  Bench,  this  point  is 
raised  upon  a  demurrer  to  the  declaration.  In  Munt  v.  The 
ShreiDsbury  cmd  Chester  Railway  Company^  20  Lfiw  Jour- 
nal, K.  B.,  Chan.,  169,  the  Shrewsbury  and  Chester  Railway 
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Company  were,  hy  various  acts  of  Parliament,  empowered  to 
make  several  railways,  and  also  to  build  wharfs  and  ware- 
houses, for  the  purposes  of  the  traffic  of  the  company  on  the 
banks  of  the  Dee,  the  conservency  of  which  was  vested  in 
other  persons.  The  company  brought  a  bill  into  Parliament 
to  preserve  and  improve  the  navigation  of  the  river,  though  it 
had  no  power  to  employ  any  of  its  capital  for  that  purpose; 
and,  upon  a  bill  filed  by  one  shareholder,  it  was  held  that  the 
company  could  not  legally  employ  any  of  their  capital  in  pay- 
ment of  the  expenses  of  preparing,  prosecuting,  or  promoting 
the  bill  in  Parliament,  or  for  any  other  purpose  not  authorized 
by  their  acts  of  incorporation,;  and  an  injunction  was  granted 
to  restrain  them  from  so  doing.  There  the  proposed  bill  was 
obviously  most  closely  connected  with  the  interests  of  the  com- 
pany, and  yet  the  application  of  any  of  their  funds  to  the  pro- 
motion of  it  w-as  held  to  be  ultra  vires^  though  by  no  means 
so  palpable  a  misapplication  of  the  funds  as  that  contemplated 
by  this  contract.  The  Master  of  the  EoUs  (Lord  Langdale), 
in  the  course  of  a  very  long  and  a  very  able  judgment,  says:  "  I 
do  not  think  that  this  question  has  even  been  before  the  Ilouse 
of  Lords;  but,  so  far  as  the  power  of  the  Court  of  Chancery 
extends,  it  has  unalterably  decided  that  companies  possessed  of 
funds  for  objects  which  are  distinctly  defined  by  act  of  Par- 
liament, cannot  be  allowed  to  apply  them  to  any  other  pur- 
pose whatever,  however  beneficial  or  advantageous  it  may  ap- 
pear either  to  the  company  or  to  individual  members  of  the 
company."  In  all  these  cases,  the  sole  question  has  been  whether 
or  not  the  contract  was  legal.  With  regard  to  the  cases 
cited  on  the  part  of  the  plaintiffs,  they  will  all,  upon  examina- 
tion, be  found,  if  applicable  at  all,  to  be  in  reality  authorities 
the  other  way.  Clarke  v.  The  Imperial  Ga^  Light  Company ^ 
4  B.  &  Ad.,  315  (E.  0.  L.  K,  Vol.  24);  1  N.  &  M.,  206  (E.  C. 
L.  R.,  Vol.  28),  merely  decided  that  the  court  would  presume 
nothing  in  favor  of  an  objection  on  the  part  of  the  directors 
that  the  formalities  prescribed  by  the  act  of  Parliament  in  af- 
fixing the  company's  seal  to  an  instrument,  had  not  been  duly 
complied  with.  In  Hill  v.  The  Manchester  and  Salford 
Water  Works  Company,  2  B.  &  Ad.,  644  (E.  C.  L.  E.,  Vol. 
22),  it  was  held  that  the  company  could  not,  under  non  est 
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factum^  show  that  a  bond  executed  by  them  was  invalidated 
by  collateral  matter,  but  they  might  show  that  it  was  void 
because  executed  contrary  to  the  provisions  of  the  act  of  Par- 
liament. Here,  the  defendants  do  not  seek  to  avoid  the  con- 
tract by  any  collateral  matter;  but  they  say  it  is  illegal  and 
void,  because  contrary  to  the  provisions  of  the  act  of  Parlia- 
ment. In  the  next  case  between  the  same  parties  5  B.  &  Ad., 
866  (E.  O.  L.  R,  Vol.  27);  2  N.  &  M.,  573  (E.  C.  L.  R, 
Vol.  28),  LriTLEDALE,  J.,  says:  "Tliese  pleas  might  have 
been  an  answer  to  the  plaintiff's  action,  if  they  had  shown 
that  the  bonds  were  given  in  consideration  of  some  act  which 
was  immoral,  or  contrary  to  act  of  Parliament  or  public 
policy."  That  is  the  precise  defense  here?  this  contract  is 
contrary  to  act  of  Parliament  and  public  policy.  In  the  notes 
of  the  Kw*.g  v.  Kildefrly^  1  Wms.  Saund.,  309c,  numerous 
cases  are  referred  to  in  support  of  the  position  that,  "  when 
the  provisions  of  an  act  of  Parliament  have  been  infringed, 
no  contract  can  be  enforced,  arising  out  of  the  transaction." 
The  clear  ground  upon  which  it  is  submitted  that  this  action 
is  not  maintainable  is,  that  it  is  founded  upon  a  contract  by 
which  tjie  defendants  undertook  to  pay  certain  expenses  which 
by  law  they  had  no  power  to  undertake  to  pay,  and  to  the  pay- 
ment of  which  they  had  no  power  by  law  to  apply  any  of  the 
funds  which  might  come  into  their  hands  under  the  act  of  Par- 
liament, a  contract  Which  it  was  impossible  for  them  to  make  or 
to  perform  without  exceeding  the  powers  and  violating  the  pro- 
visions of  their  act  of  Parliament.  The  stipulation  to  pay  the 
costs  of  soliciting  the  bills,  the  non-payment  of  which  is  the 
breach  here  assigned,  is  entirely  dependent  and  based  upon  the 
agreement  to  lease.    The  whole  is  void. 

Bramwelly  in  reply:  The  first  question  is,  whether,  inde- 
pendently of  any  question  as  to  its  legality  as  between  the 
company  and  the  public,  iJiis  was  a  contract  which  the  parties 
had  legal  capacity  to  enter  into.  The  act  of  Parliament  first 
constitutes  the  company,  and  then  gives  them  certain  rights  and 
powers  and  imposes  upon  them  certain  duties  in  reference  to 
the  public.  It  is  difficult  to  say  that  a  corporation  cannot 
bind  themselves  by  a  contract,  which  is  uUra  the  scope  of  their 
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authoritj,  when  it  has  been  held  that  they  may  be  indicted  for 
a  misfeasance,  in  obstracting  an  old  road  without  first  snbsti- 
tuting  a  new  one.  The  Queen  v.  The  Great  North  of  Eng- 
land  Railway  Comparvy^  9  Q.  B.,  315  (E.  0.  L.  R.,  Vol.  68). 
[Matjle,  J. — Whether  a  corporation  may,  4ifter  a  thing  has 
been  done  under  the  authority  of  their  common  seal,  defend 
themselves  on  the  gronnd  that  the  thing  done  was  one  which 
they  had  no  legal  authority  to  do,  is  a  very  different  question 
from  whether  they  can  enforce  an  executory  contract  which  has 
been  entered  into  without  legal  authority.]  The  act  of  creating 
them  a  corporation  and  giving  them  a  common  seal,  gives  them 
all  the  powers  which  are  legally  incident  to  a  corporation.  And, 
when  a  corporation  intrusts  a  particular  number  of  its  body  with 
a  seal,  it  is  competent  for  the  parties  so  intrusted  to  bind  the 
corporation  by  afl^ing  the  seal  to  any  contract  which  is  not 
contrary  to  law,  or  expressly  prohibited  by  any  act  of  Parlia- 
ment. And  there  is  nothing  upon  this  record  to  show  that 
this  is  an  illegal  contract.  [Maulb,  J. — ^The  real  question  is, 
whether  the  company,  being  created  a  corporate  body  for  a 
specific  purpose,  have  any  power  to  contract  beyond  the  scope 
of  that  limited  and  special  authority.]  The  question  here  is 
not  whether  a  court  of  equity  would  restrain  the  parties,  at  the 
instance  of  a  shareholder,  from  entering  into  or  acting  upon 
such  a  contract  as  this;  but,  whether  it  is  per  ae  illegal.  Now, 
the  208th  section  of  the  6  &  7  W.  4,  c.  cvi.,  enables  the  East* 
ern  Counties  Railway  Company  "  from  time  to  time  to  make 
and  enter  into  any  contract  or  agreement  with  any  other  rail- 
way company  (and  which  contract  or  agreement  all  other  rail- 
way companies  are  hereby  empowered  to  make  and  enter  into), 
either  for  the  division  or  apportionment  of  the  rates,  tolls,  and 
duties,  or  for  the  passage  over  or  along  the  railway  by  this  act 
authorized  to  be  made,  of  any  engines,  etc.,*  of  or  belonging  to 
any  other  railway  company,  or  which  shall  pass  over  or  along 
any  other  line  of  railway,  or  for  the  passage  over  or  along 
any  other  line  of  railway,  of  any  engines,  etc.,  which  shall  be- 
long to  the  said  Eastern  Counties  Railway  Company,  or  which 
shall  pass  over  or  along  their  line  of  railway,  upon  the  pay- 
ment of  such  rates,  tolls  or  duties,  and  under  such  conditions 
and  restrictions  as  may  be  mutually  agreed  upon;  and  also  to 
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make  or  enter  into  any  other  contract  with  any  other  railway 
company  that  may  be  deemed  advisable;  and  every  sucli  con- 
tract may  contain  such  covenants,  clauses,  provisions,  condi- 
tions and  agreements  as  the  contracting  parties  may  think 
advisable  and  moiually  agree  upon."  [Maulb,  J. — ^The  pre- 
amble to  that  section  shows  what  is  meant  by  it;  it  has  refer- 
ence solely  to  the  convenience  of  running  the  carriages  of  one 
company  upon  a  portion  of  the  line  of  another  railway  com- 
municating with  it.  The  very  enactment  shows  that  the  legis- 
lature thought  an  express  provision  necessary  to  enable  the 
companies  to  enter  into  even  such  conti*acts  as  that.]  It  might 
be  necessary,  to  justify  the  directors,  as  against  dissentient 
shareholders.  [Maitle,  J. — If,  then,  section  208  is  a  mere  en- 
actment regulating  the  exercise  of  the  powers  of  the  company, 
you  must  resort  to  the  incorporation  to  see  what  is  the  extent 
of  their  powers.]  It  is  impossible  to  see  that  the  purposes  for 
which  this  contract  was  entered  into  are  so  foreign  to  the  pur- 
poses for  which  the  Eastern  Counties  Bailway  Company  was 
incorporated,  as  to  make  the  contract  illegal. 

Jbbvis,  C.  J.,  now  delivered  the  judgment  of  the  court: 
This  is  an  action  of  covenant.  The  declaration  states  that 
before  the  contract  was  made  there  were  four  railway  compa- 
nies,* each  incorporated  by  a  separate  act  of  Parliament,  The 
Lynn  and  Ely  Bailway  Company,  The  Ely  and  Huntingdon 
Bailway  Company,  The  Lynn  and  Dereham  Bailway  Com- 
pany, and  the  defendants.  The  Eastern  Counties  Bailway  Com- 
pany; that  the  Lynn  and  Ely  Bailway  Company  had  intro- 
duced into  Parliament,  upon  their  own  petition,  four  bills  for 
purposes  connected  with  their  railway ;  that  the  three  first  named 
companies  had  agreed  to  amalgamate  and  form  one  company, 
under  the  name  and  style  of  the  East  Anglian  Bailways 
Company;  and  that  a  bill  was  then  pending  in  Parliament  to 
give  effect  to  such  agreement.  The  declaration  then  states 
that  the  defendants,  by  an  indenture  under  their  common  seal, 
between  themselves  and  the  plaintiffs  (comprehending  the 
three  first  named  companies,  since  amalgamated  by  act  of  Par- 
liament, covenanted  with  the  plaintiffs,  amongst  other  things) 
to  take  a  lease  of  their  railways  upon  certain  terms  mentioned 
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in  the  indenture,  and  to  find  the  capital  necessary  for  the  con- 
struction of  the  extension's  branches  and  works  authorized  to  be 
constructed  by  the  bills  then  pending  in  Parliament,  and  to 
pay  the  costs  of  preparing  and  promoting  such  bills,  whether 
the  same  should  pass  into  a  law  or  not.  The  declaration  fur- 
ther states  that  the  bills  were  proceeded  with,  and  two  were 
passed,  and  that  the  cost  of  the  bills,  amounting  to  a  large 
sum,  had  not  been  paid  by  the  defendants  to  the  plaintiffs. 

The  defendants  set  oat  indenture  upon  oyer,  and  pleaded 
that  the  plaintiffs  had  no  authority  to  grant  leases  of  their  rail- 
ways to  the  defendants;  that  they  had  been  unable  to  obtain 
acts  of  Parliament  for  that  purpose;  that  they  had  abandoned 
all  intention  of  so  doing;  and  that  several  shareholders  of  the 
defendant's  company  (naming  them)  had  not  assented  to  the 
making  or  executing  the  indenture,  or  the  agreement  therein 
contained. 

The  plaintiff  demurred  generally  to  this  plea,  and  the 
question  for  the  opinion  of  the  court  is,  whether,  upon  this 
record,  the  plaintiffs  can  maintain  their  action.  We  are  of 
the  opinion  that  they  cannot,  and  that  the  defendants  are  en- 
titled to  judgment. 

The  defendants  are  incorporated  by  the  statute  6  &  7  W.  4, 
c.  cvi.,  the  first  section  of  which  enacts  that  certain  persons 
shall  be  united  into  a  company  for  making  and  maintaining 
the  railway  mentioned  in  that  section,  and  other  works  by  that 
act  authorized,  and  for  other  purposes  in  that  act  declared, 
and  for  that  purpose  shall  be  one  body  corporate  by  the  name 
and  stylo  of  "The  Eastern  Counties  Railway  Company,"  and 
have  perpetual  succession  and  a  common  seal. 

The  third  section  empowers  the  company  to  raise  a  sum  of 
money  for  making  and  maintaining  the  said  railway  and  other 
works  authorized  by  the  act;  and  the  5th  section  directs  the 
money  so  raised  to  be  expended  in  and  towards  making  and 
maintaining  said  railway  and  other  works,  and  in  otherwise 
carrying  the  act  into  execution.  The  money  raised  on  mort- 
gage is  to  be  applied  in  the  same  way,  §  246;  and  the  profits 
of  the  company,  after  defraying  the  expense  of  making,  main- 
taining and  working  the  said  railway,  are  to  be  accounted  for 
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and  divided  ^amongst  the  proprietors  of  the  undertaking. 
§§  170,  171. 

This  act  is  a  public  act,  accessible  to  all,  and  supposed  to 
be  known  to  all,  and  the  plaintiffs  must,  therefore,  be  pre- 
sumed to  have  dealt  with  the  defendants  with  a  full  knowledge 
of  their  respective  rights,  whatever  those  rights  may  be. 

It  is  clear  that  the  defendants  have  a  limited  authority  only, 
and  are  a  corporation  only  for  the  purpose  of  making  and 
maintaining  the  railway  sanctioned  by  the  act;  and  that  their 
funds  can  only  be  applied  for  the  purposes  directed  and  pro- 
vided by  the  statute.  Indeed,  it  is  not  contended  that  a  com- 
pany so  constituted  can  engage  in  new  trades  not  contemplated 
by  their  acts;  but  it  is  said  they  may  embark  in  other  under- 
takings, however  various,  provided  the  object  of  the  directors 
be  to  increase  the  profit  of  their  own  railway. 

This,  in  truth,  is  the  same  proposition  in  another  form;  for, 
if  the  company  cannot  carry  on  a  new  trade,  merely  because  it 
was  not  contemplated  by  the  act,  they  cannot  embark  in  other 
undertakings  not  sanctioned  by  their  act,  merely  because  they 
hope  the  speculation  may  ultimately  increase  the  profit  of  the 
shareholders.  They  cannot  engage  in  a  new  trade  because 
they  are  a  corporation  only  for  the  purpose  of  making  and 
maintaining  the  Eastern  Counties  Railway.  What  additional 
power  do  they  acquire  from  the  fact  that  the  undertaking  may 
in  some  way  benefit  their  line?  Whatever  be  their  object, 
or  the  prospect  of  success,  they  are  still  but  a  corporation  for  the 
purpose  only  of  making  and  maintaining  the  Eastern  Counties 
Railway,  and  if  they  cannot  embark  in  new  trades,  because 
they  have  only  a  limited  authority,  for  the  same  reason  they 
can  do  nothing  not  authorized  by  their  act,  and  not  within  the 
scope  of  their  authority. 

Every  proprietor,  when  he  takes  shares,  has  a  right  to  ex- 
pect that  the  conditions  upon  which  the  act  was  obtained  will 
be  performed,  and  it  is  no  sufficient  answer  to  a  shareholder, 
expecting  his  dividend,  that  the  money  has  been  expended 
upon  an  undertaking  which,  at  some  remote  period,  may  prove 
highly  beneficial  to  the  line.  The  public  also  has  an  interest 
in  the  proper  administration  of  the  powers  conferred  by  the 
act.    The  comfort  and  safety  of  the  line  may  be  seriously  im- 
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paired  if  the  money  supposed  to  be  necessary,  ahd  destined  by 
Parliament  for  the  maintenance  of  the  railway,  be  expended 
in  other  undertakings  not  contemplated  when  the  act  was  ob- 
tained, and  not  expressly  sanctioned  by  the  legislature. 

The  cases  in  equity  which  have  been  cited,  proceeded  upon 
this  view  of  the  subject,  and  were  decided,  not  because  the 
particular  act  restrained  by  injunction  was  a  breach  of  trust, 
but  because  it  was  not  in  the  scope  of  the  directors'  authority; 
was  not  justified  by  the  statute,  and  was,  therefore,  illegal. 

In  Colemmi  v.  The  Eastern  Counties  Railway  Company^ 
10  Beavan,  15,  the  Master  of  the  KoUs  (Lord  Langdale)  says: 
"  It  has  been  very  properly  admitted  that  railway  companies 
have  no  right  to  enter  into  new  trades  or  businesses  not  pointed 
out  by  the  acts,  but  it  has  been  contended  that  they  have  a 
right  to  pledge,  without  limit,  the  funds  of  the  company  in 
the  encouragement  of  other  transactions,  however  various  and 
extensive,  provided  the  object  of  that  liability  is  to  increase 
the  traflSc  upon  the  railway,  and  thereby  to  increase  the  profit  of 
the  shareholders.  There  is,  however,  no  authority  for  any- 
thing of  that  kind."  So  in  Salomons  v,  Laing^  12  Beavan, 
352,  he  says:  "A  railway  company  incorporated  by  act  of 
Parliament,  is  bound  to  apply  all  the  moneys  and  property  of 
the  company  for  the  purposes  directed  and  provided  for  by  the 
act,  and  for  no  other  purpose  whatsoever. 

The  same  principle  was  adopted  by  the  Lord  Chancellor  in 
the  case  oiBagshaw  v.  The  Eastern  Unimi  Railway  Company 
2  M'Naght.  &  G.,  389,  by  Lord  Cranworth  in  Beman  v. 
RuffordyBA  reported  in  Jurist  for  this  year  (15  Jurist,  914),  as 
we  are  told  by  Vice  Chancellor  Turner  in  the  case  of  The 
Great  Northern  Railway  Company  v.  The  Eastern  Coun- 
ties Railway  Company, 

In  the  last  two  cases  the  learned  judges  treated  questions 
similar  to  the  present  as  purely  legal  questions,  and,  therefoi'e, 
directed  cases  to  be  stated  for  the  opinion  of  a  court  of  law, 
but  at  this  same  time  expressed  their  opinion  that  the  contracts 
were  illegal,  and,  therefore,  void. 

If  the  contract  is  -illegal,  as  being  contrary  to  the  act  of  Par- 
liament, it  is  unnecessary  to  consider  the  eifect  of  dissentiate 
shareholders;  for,  if  the  company  is  a  corporation  only  for.  a 
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limited  purpose  and  a  contract  like  that  under  discussion  is 
not  within  their  authority,  the  assent  of  all  the  shareholders  to 
such  a  contract,  though  it  may  make  them  all  personally  liable 
to  perform  such  contract,  would  not  bind  them  in  their  corpo- 
rate capacity,  or  render  Sable  their  corporate  funds. 

But  it  is  said  that  it  does  not  sufficiently  appear  upon  this 
record  that  the  bills  in  Parliament,  and  for  which  the  defend- 
ants covenanted  to  pay  the  costs,  were  not  connected  with 
the  defendant's  railway.  If  railway  companies  could  embark 
in  undertakings  collateral  to  their  main  line,  merely  because 
the  main  line  might  in  the  .result  be  benefited,  there  would  be 
much  in  this  objection;  but  upon  the  view  which  we  have 
above  expressed,  the  objection  cannnot  prevail. 

We  know  that  each  of  the  four  litigant  companies  has  a 
separate  act  of  Parliament;  we  know  that  the  statute  incor- 
porating the  defendants'  company  gives  no  authority  respect- 
ing the  bills  promoted  by  the  plaintiflEs;  and  we  are,  therefore, 
l>ound  to  say  that  any  contract  relating  to  such  bill  is  not  jus- 
tified by  the  act  of  Parliament;  is  not  within  the  scope  ajithor- 
ized  by  the  company,  as  a  corporation,  and  is,  therefore,  void. 

For  these  reasons  we  are  of  opinion  that  there  ought  to  be 
judgment  for  the  defendants. 

Judgment  fob  thb  Defendants. 


LEASE  OF  ALL  THE  PROPERTY  AND  FRANCHISES  OF  A  RAIL- 
ROAD COMPANY,  ULTRA  VIRES. 


SECOND  SELECTED  CASE. 

Thomas  v.  Bailboad  Company.* 

1.  The  powers  of  a  corporation  organized  under  a  legislative  charter  are  only 

such  as  the  statute  confers;  and  the  enumeration  of  them  implies  the 
exclasion  of  all  others. 

2.  A  lease  by  a  railroad  company  of  all  its  road,  rolling-stock,  and  fran- 

chises, for  which  no  authority  is  given  in  its  charter  is  ultra  vires  and 
void. 

•  Bflpoated  in  101  U.  8.,  71  (1879). 
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8.  The  ordinary  clause  in  the  charter  authorizing  such  a  company  to  con- 
tract with  other  transportation  companies  for  the  mutual  transfer  of 
goods  and  passengers  over  each  other's  roads,  confers  no  authority  to 
lease  its  road  and  franchises. 

4.  The  franchises  and  powers  of  such  a  comptmy  are  in  a  large  measure  de- 

signed to  be  exercised  for  the  public  good,  and  this  exercise  of  them  is 
the  consideration  for  granting  them.  A  contract  by  which  the  com- 
pany renders  itself  incapable  of  performing  its  duties  to  the  public,  or 
attempts  to  absolve  itself  from  its  obligations  without  the  consent  of  the 
State,  violates  its  charter  and  is  forbidden  by  public  policy.  It  is,  there- 
fore, void. 

5.  The  fact  that  the  legislature,  after  such  a  lease  was  made,  passes  a  stat- 

ute forbidding  the  directors  of  the  company,  its  lessees  or  agents,  from 
collecting  more  than  a  fixed  amount  of  compensation  for  carrying  pas- 
sengers and  freight,  is  not  a  ratification  of  the  lease  or  an  acknowledg- 
ment of  its  validity. 

6.  WJ;Lere  a  lease  of  this  kind  for  twenty  years  was  made,  and  the  lessors 

resumed  possession  at  the  end  of  five  years,  and  the  accounts  for  that 
period  were  adjusted  and  paid,  a  condition  in  the  lease  to  pay  the  value 
of  the  unexpired  term  is  void,  the  case  not  coming  within  the  principle 
that  executed  contracts  originally  ultra  vires  shall  stand  good  for  the 
protection  of  rights  acquired  under  a  completed  transaction. 

Error  to  the  Circuit  Cowii  of  the  United  States  for  the 

Eastern  District  of  Penneylvcmi^i, 

Covenant* — This  was  an  action  of  covenant  by  George  W. 
Thomas,  Alfred  S.  Porter,  and  Nathaniel  F.  Chew,  against  the 
West  Jersey  Eailroad  Company,  and  they,  to  maintain  the 
issue  on  their  part,  oftered  to  prove  the  following  facts :  On  the 
8th  day  of  October,  1863,  the  Millville  and  Glassboro  Rjiilroad 
Company,  a  corporation  incorporated  by  the  legislature  of  New 
Jersey,  March  9,  1859,  entered  into  an  agreement  with  them, 
whereby  it  was  stipulated  that  the  company  should,  and  did 
thereby,  lease  its  road,  buildings  and  rolling-stock  to  them  for 
twenty  years,  from  the  first  of  August,  1863,  for  the  consider- 
ation of  one-half  of  the  gross  sum  collected  from  the  operation 
of  the  road  by  the  plaintiffs  during  that  period;  that  the  com- 
pany might  at  any  time  terminate  the  contract  and  retake 
possession  of  the  railroad,  and  that  in  such  case,  if  the  plaintiff 
so  desired,  the  company  would  appoint  an  arbitrator,  who,  with 
one  appointed  by  them,  should  decide  upon  the  value  of  the 
contract  to  them,  and  the  loss  and  damage  incurred  by,  and 
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justly  and  equitably  due  to  them,  by  reason  of  such  termina- 
tion thereof;  that  in  the  event  of  a  difference  of  opinion  be- 
tween the  arbitrators,  they  were  to  choose  a  third,  and  the 
decision  of  a  majority  was  to  be  final,  conclusive  and  binding 
npon  the  parties.  " 

On  the  10th  of  April,  1867,  the  legislature  of  New  Jersey 
passed  an  act  entitled  ^'A  supplement  to  the  act  entitled  ^An 
act  to  incorporate  the  Millville  and  Glassboro  Kailroad  Com- 
pany.' "  It  was  therein  enacted  that  it  should  be  unlawful  for 
the  directors,  lessees  or  agents  of  said  railroad  to  charge  more 
than  the  sums  therein  named  for  passengers  and  freight 
respectively.  The  plaintiffs  claim  that  at  the  date  of  the  pas- 
sage of  this  act  it  was  well  known  that  they  were  acting  under 
the  said  agreement  of  8th  October,  1863. 

On  the  12th  of  October,  1867,  articles  of  agreement  were 
entered  into  between  the  Millville  and  Glassboro  Eailroad 
Company  and  the  West  Jersey  Railroad  Company,  the  de- 
fendant, whereby  it  was  agreed  that  the  former  should  be 
merged  into  and  consolidated  with  the  latter. 

In  November,  1867,  a  written  notice  wds  served  by  the 
Millville  and  Glassboro  Eailroad  Company  upon  the  plaintiffs, 
putting  an  end  to  the  contract  and  to  all  the  rights  thereby 
granted,  and  notifying  them  that  the  company  would  retake 
possession  of  the  railroad  on  the  first  day  of  April,  1868. 

On  the  18th  of  March,  1868,  the  legislature  of  New  Jersey 
passed  an  act  whereby  it  was  enacted  that,  upon  the  fulfillment 
of  certain  preliminaries,  the  Millville  and  Glassboro  Kailroad 
Company  should  be  consolidated  with  the  West  Jersey  Bail- 
road  Company,  "subject  to  all  the  debts,  liabilities,  and  obliga- 
tions of  both  of  said  companies."  The  conditions  required 
by  that  act  were  duly  fulfilled,  and  the  railroad  was  duly  de- 
livered by  the  plaintiffs  to  the  West  Jersey  Eailroad  Company 
on  the  1st  of  April,  1868. 

On  April  13,  1868,  and  again  on  May  22  of  the  same  year, 
notices  to  arbitrate  according  to  the  terms  of  the  agreement 
were  served  by  the  plaintiffs  upon  the  Millville  and  Glassboro 
Eailroad  Company,  and  immediately  thereafter  upon  the  West 
Jersey  Eailroad  Company.  The  latter  company  refused  to 
comply  with  the  terms  of  either  notice;  but  subsequently,  6n 
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the  21st  of  December,  1868,  an  agreement  of  sabmiBsion  was 
entered  into  between  the  plaintiffs  and  the  latter  company, 
whereby  H.  F.  Kenney  and  Matthew  Baiixi  were  appointed  ar- 
bitrators, with  power  to  choose  a  third,  to  settle  the  controversy 
between  the  parties.  These  arbitrators  disagreeing,  called  in 
a  third,  who  joined  with  said  Baird  in  an  awaf  d,  by  which  the 
value  of  the  unexpired  term  of  the  lease,  and  the  loss  sustained 
by  reason  of  the  termination  thereof  to  and  by  the  plaintiffs, 
was  adjudged  to  be  the  sum  of  $159,437.0.7,  and  the  West 
Jersey  Zlaiiroad  Company  was  ordered  to  pay  that  sum  to  the 
plaintiffs.  This  award  was  subsequently  set  aside  in  a  suit  in 
equity  brought  in  New  Jersey. 

The  plaintiffs  farther  offered  to  prove  their  compliance  in 
all  respects  with  the  terms  of  the  lease,  its  value,  and  the  loss 
and  damage  they  had  sustained  by  reason  of  its  termination 
as  aforesaid.  The  court  excluded  the  offered  testimony  on  the 
ground  that  the  lease  by  the  Millville  and  Glassboro  Bailroad 
Company  to  the  plaintiffs  was  ultra  mres^  and  directed  the 
jury  to  return  a  verdict  for  the  defendant.  The  plaintiffs  duly 
excepted  and  sued  out  this  writ. 

They  assign  for  error  that  the  court  below  erred: 

1.  In  excluding  from  the  consideration  of  the  jury  the  of- 
fered evidence  of  the  said  agreement  between  the  Millville  and 
Glassboro  Eailroad  Company  and  the  plaintiffs;  of  the  acts  of 
the  Assembly  of  New  Jersey,  one  an  act  to  incorporate  the 
Millville  and  Glassboro  Bailroad  Company,  approved  the  9th 
of  March,  1859,  and  another  an  act  entitled  "A  supplement 
to  the  act  entitled  'An  Act  to  incorporate  the  Millville  and 
Glassboro  Bailroad  Company,*  passed  the  tenth  day  of  April, 
1867,"  and  the  acts  referred  to  therein;  of  the  fact  that  it  was 
well  known  at  the  date  of  the  iast  named  act  that  the  plaint- 
iffs were  lessees  acting  under  the  said  contract  and  agreement^ 
and  of  all  the  other  acts  of  the  legislature  of  the  State  of  New 
Jersey  relating  to  the  West  Jersey  Bailroad  Company,  and 
to  the  Millville  and  Glassboro  Bailroad  Company. 

2.  In  directing  the  jury  that  their  verdict  must  be  for  the 
defendant. 

8.  In  entering  judgment  upon  the  verdict  for  the  defend- 
ant. 
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Mr,  George  W,  Biddle  and  Mr.  A.  Sydney  Btddhj  for 
the  plaintiffs  in  error. 

I.  The  contract  of  8rfi  October,  1863,  was  ultra  vires  of 
the  Millville  and  Glassboro  Bailroad  Company,  because  au- 
thorized by  the  act  of  incorporation. 

First.  It  was  expressly  authorized  by  the  act  of  incorpor- 
ation, the  thirteenth  section  of  ^hich  declares  ^^  that  it  shall 
«  be  lawful  for  the  said  company,  at  any  time  during  the  con- 
tinuance of  its  charter,  to  make  contracts  and  engagements 
with  any  other  corporation,  or  with  individuals,  for  the  trans- 
porting or  conveying  any  kinds  of  goods,  produce,  merchan- 
dize, freight,  or  passengers,  and  to  enforce  the  fulfillment  of 
such  contracts." 

A  supplement  to  that  act,  approved  April  10, 1867,  sustains 
this  position,  for  it  enacts  ^^  that  it  shall,  be  unlawful  for  the 
directors,  lessees  or  cbgents  of  said  railroad  to  charge  more 
than  three  and  a  half  cents  per  mile  for  the  carrying  of  pas- 
sengers, and  six  cents  per  ton  per  mile  for  the  carrying  of 
freight  or  merchandise  of  any  description,  unless  a  single  pack- 
age, weighing  less  than  one  hundred  pounds;  nor  shall  more 
than  one-half  of  the  above  rates  be  charged  for  carrying  any 
fertilizing  materials,  either  in  their  own  cars  or  cars  of  other 
companies  running  over  said  railroad:  Provided^  that  noth- 
ing contained  in  this  act  shall  deprive  the  said  railroad  com- 
pany, or  its  lessees^  of  the  benefits  of  the  provisions  of  an  act 
entitled  *An  act  relative  to  freights  and  fares  on  railways  in 
the  State,*  approved  March  4, 1868,  and  applicable  to  all  other 
railroads  in  this  State." 

Second.  The  contract  in  question  was  impliedly  authorized 
by  the  act  of  incorporation.  It  was,  in  fact,  a  mere  appoint- 
ment of  agents  or  employes  td  run  the  road,  making  it  for 
their  advanta^  to  economize  and  advance  the  interest  of  the 
road  by  paying  them  upon  a  sliding  scale.  Although  the 
words  ''lease"  and  "lessees"  are  employed,  its  terms  show 
that  the  plaintiffs  were  in  no  respect  lessees  in  a  legal  sense. 
It  was  confined  to  twenty  years.  The  company  could  put  an 
end  to  it  and  re-take  possession  upon  three  months'  notice. 
The  contract  would  terminate  by  the  death  of  either  of  the 
so-called  lessees,  or  by  their  omission  to  make  the  regular  pay- 
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ments.  They  were  required  forthwith  to  discharge  from  their 
employment  any  person  employed  by  them  whom  the  com- 
pany, through  their  directors,  should  wish  removed.  The 
plaintiffs  were  to  pay  to  the  company  one-half  the  gross 
amount  received,  and  to  secure  their  covenant  to  keep  their 
rolling-stock,  etc.,  in  good  repair,  by  depositing  yearly  a  sum 
of  $10,000  with  a  trustee,  who  acted  as  agent  for  the  company. 
This  case  essentially  differs  from  those  in  which  it  has  been 
held  that  a  contract  whereby  a  railroad  company  engages  to 
employ  the  corporate  funds  in  a  manner  not  authorized  by  the 
charter,  is  void,  and  that  its  execution  will,  upon  the  applica- 
tion of  a  shareholder,  be  restmined  by  a  court  of  chancery, 
and  from  those  in  which  such  a  contract  has  by  a  common  law 
court  been  declared  to  be  impliedly  forbidden  by  the  legis- 
lature, and  therefore  void  as  against  public  policy. 

The  fund  was  to  be  appropriated  under  the  direction  of  the 
company  for  repairing  and  replacing  the  track,  road-bed  and 
rolling-stock.  Any  dispute  as  to  what  were  current  repairs 
(to  which  no  portion  of  this  fund  was  to  be  applied),  and  what 
were  the  repairs  to  perpetuate  the  road  and  rolling-stock,  was 
to  be  settled  by  an  agent  of  the  company.  This  fund  was  to 
be  applied  by  the  trustee  upon  the  order  of,  and  only  to  the 
purposes  designated  by,  the  Millville  Company. 

No  definition  of  a  lease  can  be  framed  which  will  compre- 
hend such  an  agreement.  It  was,  in  truth,  an  appointment 
of  three  agents  to  take  charge  of  a  small  road  a  few  miles 
long. 

Third.  The  objection  of  ttltra  vires  cannot  be  maintained 
in  this  case.  The  funds  of  the  corporation  were  not  engaged 
outside  of  the  scope  of  the  object  of  its  charter;  and  although 
it  devolved  some  of  its  administrative  duties  to  others,  the  su- 
pervision of  the  directors  was  not  withdrawn,  and  the  rights 
of  the  shareholders  were  carefully  secured.  Robbina  v.  Em- 
bry^  1  Smed.  &  M.  (Miss.),  Ch.  268,  269;  Llanelly  Railway  ib 
Dock  Co.  V.  London  cfe  Northwestern  Railway  Co.^  Law 
Eep.,  8  Ch.,  942. 

An  instrument  providing  that  a  railroad  shall  be  run, 
not  directly  by  the  corporation,  but  by  agents  appointed 
by  it,  has  never  been  declared  invalid.  Oalveston  Railroad  v. 
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Cowdrey^  11  "Wall.,  459.  It  is  not  a  valid  objection  that  the 
plaintiffs  ehonld  be  primarily  liable  to  the  public.  Langley 
V.  Boston  cfe  Maine  Railroad,  10  Gray  (Mass.),  103.  The 
corporation  remained  bound.  It  has  never  attempted  to  evade 
the  duties  nor  escape  from  the  responsibilities  imposed  by  its 
charter;  and  it  could  not  successfully  do  so..  York  <&  Mary- 
land Line  Railroad  Co.  v.  Winans,  7  How.,  30;  Bisaell  v. 
Michigan  cfe  Northern  Indiana  Railroad  Company,  22  N. 
Y.,  268. 

II.  The  contract  was  authorized,  inasmuch  as  it  was  nei- 
ther directly  nor  impliedly  forbidden;  was  germaine  to  the 
object  for  which  the  company  was  formed,  and  would  have 
been  valid  at  common  law  if  made  by  a  corporation  created 
by  charter. 

A  corporate  body  may  1[at  common  law)  do  any  act  which  is 
not  either  expressly  or  impliedly  prohibited  by  its  charter; 
although  where  the  act  is  unauthorized  a  shareholder  may  en- 
join its  execution;  and  the  State  may,  by  proper  process,  for- 
feit the  charter. 

The  real  position  being  in  such  cases.  Has  the  charter  pro- 
hibited the  contract  sought  to  be  enforced;  if  it  has,  has  the 
prohibited  portion  been  completely  executed;  if  it  has  not, 
have  the  partners,  the  shareholders  in  the  corporation,  ratified 
the  act  which  tl^ir  agents,  the  directors,  were,  as  against 
them,  unauthorized  to  perform?  Taylor  v.  Chichester  (k  Mid- 
hurst  Railway  Co,,  Law  Hep.,  2  Ex.,  356;  The  Mayor  of 
Norwich  V.  The  Norfolk  Raihoay  Co.,  4  El.  &  Bl.,  397; 
The  East  Anglian  Railways  Co.  v.  The  Eastern  Counties 
Railway  Co.,  11  C.  B.,  775;  Chamhers  v.  Manchester  cfe  Mil- 
ford  Railway  Co.,  5  B.  &  S.,  588;  South  Wales  Railway 
Co.  V.  Redmond,  10  0.  B.,  n.  s.,  676;  Bateman  v.  Mayor, 
etc.,  of  Ashton-umier-Lyne^  3  H.  &  N.,  323;  Shrewsbury  <& 
Birmingham  Railway  Co.  v.  The  Northwestern  Railvmf 
C(>.,  6  H.  of  L.,  113,136. 

The  authorities  establish  the  proposition  that  a  contract  not 
forbidden  may  be  enforced,  where  the  shareholders  have  as- 
sented. In  this  case  there  was  a  prior  unanimous  assent  and 
a  subsequent  unanimous  ratification,  and  the  illegal  part,  if 
any,  of  the  contract,  has  been  completely  executed. 
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III.  The  defense  of  ultra  vires  ie  inadmissible  to  an  action 
against  a  corporation  upon  its  contracts  dalj  made,  where  (if 
not  wholly  execnted)  all  the  shareholders  have  acquiesced  in 
its  preformance,  or  where  the  contract  has  been  wholly  per- 
formed by  the  other  party  without  objection  on  the  part  of  the 
corporation,  or  any  of  the  shareholders.  GHraham  v.  Birken- 
head Railroad  Co,^  2  Mac.  &  0-.,  146;  Phosphate  of  Lime 
Co,  V.  Oreen,  Law  Kep ,  7  0.  P.,  43,  62,  63;  The  Erie  Rail- 
way Co,  V,  Hie  Delaware^  Lacka/wanna  cfe  Western  and  The 
Morris  cfe  Essex  Railroad  Companies^  21  N.  J.  Eq.,  283, 
289;  Riche  v.  The  Ashhv/ry  Railway  Carriage  <&  Iron  Co.^ 
Law  Bep.,  9  Exch.,  244. 

Where  the  transaction  is  complete,  and  nothing  remains  to 
be  done  by  the  party  seeking  relief,  the  plea  of  ultra  vires  is 
not  available  by  the  corporation  in  sen  action  brought  against 
it  for  not  preforming  its  side  of  the  contract.  The  Silver  Lake 
Barik  v.  North,  4  Johns  (N.  T.),  Oh.  370,  373;  Gold  Mining 
Co.  V.  National  Rank,  96  XJ.  S.,  640;  National  Bank  v. 
Matthews,  98  Id.,  621;  Steamboat  Company  v.  MoCutcheon 
<&  Collins,  13  Pa.  St.,  13;  Oneida  Bank  v.  Ontario  Bank, 
21  N.  Y.,  490,  495;  Bissell  v,  Michigan  Southern  ds  Nort/i- 
ern  Indiana  Railroad  Companies,  22  Id,  258,  272,  273; 
Whitney  Arms  Co,  v.  Barlow^  63  Id.,  62,  68,  69;  Steam 
Company  v.  Weed,  17  Barb.  (N.  Y.),  378;  *Moss  v.  Mining 
Company,  5  Hill  (N.  Y.),  137;  Grant  v.  Henry  Clay  Coal 
Co,,  80  Pa.  St.,  208,  218;  Oil  Creek  <&  Allegheny  River 
Railroad  Co.  v.  Pennsylvania  Transposition  Co.,  83  Id., 
160;  McCluer  v.  Manchester  <&  Lawrence  Railroad,  13  Gray 
(Mass.),  124;  Gifford  v.  New  Jersey  Railroad  Company,  2 
Stock.  (N.  J.),  177;  Galveston  Railroad  v.  Cowdrey,  11 
Wall.,  459,  476;  Smith  v.  Shecley,  12  Id.,  358,  361;  Kelly  v. 
Transportation  Company,  3  Oreg.,  189;  Weber  v.  AgruniU 
tural  Society,  44  Iowa,  239;  Showalter  v.  Pimer,  55  Mo., 
233;  Chamhers  v.  City  of  St.  Louis,  29  Id.,  643;  Ijind  v. 
Coffman,  60  Id.,  243;  Wcbde  v.  Colonisation  Society,  7  Smed. 
&  M.  (Miss.),  663,  697;  Robbins  v.  Emhry,  supra. 

IV.  If  the  contract  were  originally  ultra  vires,  it  was  rati- 
fied, and,  for  the  future,  authorized  by  the  act  of  lOtli  April, 
1867.  P.  k  of  New  Jersey  of  1867,  p.  916;  Record,  40. 
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It  is  a  well  settled  principle  of  law  that  statutes,  by  impli- 
cation, ratify  and  legalize  former  unauthorized  proceedings 
of  a  corporation,  where  the  unlawful  act  is  mentioned  or  re- 
ferred to  in  them  as  a  proper  one;  and  if  the  act  be  a  contin- 
uing one,  it  is  authorised  for  the  future.  The  Ecclesiastical 
Commissioners  for  England  v.  Noriheasiem  Railway  Co.^ 
4  Ch.  Div.,  845. 

Mr.  Sam/ael  Diekson^  contra. 

Mr.  Justice  Mtllkb,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  ground  on  which  the  court  held  the  contract  to  be  void 
and  on  which  the  ruling  is  supported  in  argument  here,  is, 
that  the  contract  amounted  to  a  lease,  by  which  the  railroad, 
rolling-stock  and  franchises  of  the  corporation  were  transferred 
to  plaintiffs,  and  that  such  a  contract  was  ultra  vires  of  the 
company. 

It  is  denied  by  the  plaintiffs  that  the  contract  can  be  fairly 
called  a  lease. 

But  we  know  of  no  element  of  a  lease  which  is  wanting  in 
this  instrument.  "A  lease  for  years  is  a  contract  between  lessor 
and  lessee,  for  possession  of  laqds,  etc.,  on  the  one  side,  and  a 
recompense  by  rent  or  other  consideration  on  the  other."  4 
Bac.  Abr.,  632. 

"  Anything  corporeal  or  incoi*poreal,  lying  in  livery  or  in 
grant,  may  be  the  subject-matter  of  a  lease  and,  therefore,  not 
only  lands  and  houses,  but  commons,  ways,  fisheries,  fran- 
chises, estovers,  annuities,  rent  charges,  and  all  other  incorpo- 
real hereditaments,  are  included  in  the  common  law  rule." 
Bouv.  L.  D.,  Lease;  1  Wash.,  Heal  Prop.,  310. 

The  railroad  and  all  its  appurtenances  and  franchises,  inclu- 
ding the  right  to  do  the  business  of  a  railroad,  and  collect  the 
proper  tolls,  are  for  a  period  of  twenty  years  leased  by  the 
company  to  the  plaintiffs,  from  whom  in  return  it  receives  as 
rent  one-half  of  all  the  gross  earnings  of  the  road. 

The  usual  provision  for  a  right  of  re-entry  on  the  failure  to 
perform  covenants  in  addition  to  the  special  right  to  terminate 
the  lease  on  notice,  and  the  usual  covenant  for  repairs  and 
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proper  running  of  the  road,  equivalent  to  good  husbandry  on 
a  farm,  are  inserted  in  the  instrument. 

The  provision  for  the  complete  possession,  control,  and  use 
of  the  property  of  the  company  and  its  franchises  by  the 
lessees  is  perfect.  Nothing  is  left  in  the  lessor  but  the  right 
to  receive  rent.  ITp  power  of  control  in  the  management  of 
the  road  and  in  the  exercise  of  the  franchises  of  the  company 
is  reserved.  A  solitary  exception  to  this  statement,  of  no 
value  in  the  actual  control  of  affairs,  is  found  in  the  sixth 
clause  of  the  lease,  which  covenants  that  the  lessees  will  dis- 
charge any  one  in  their  service  on  the  request  of  the  corpora- 
tion, evidenced  by  a  resolution  of  the  board  of  directors. 

But  while  we  are  satisfied  that  the  contract  is  both  technic- 
ally and  in  its  essential  character  a  lease,  we  do  not  see  that 
the  decision  of  that  point  either  way  affects  the  question  on 
which  we  are  to  pass.  That  question  is,  whether  the  railroad 
company  exceeded  its  powers  in  making  the  contract,  by  what- 
ever name  it  may  be  called,  so  that  it  is  void. 

It  is,  perhaps,  as  well  to  consider  this  question  in  the  order 
of  its  presentation  by  the  learned  counsel  for  plaintiffs,  upon 
whom  the  burden  of  showing  the  error  of  the  Circuit  Court 
devolved  the  duty  of  proving  one  of  the  following  proposi- 
tions: 

1.  The  contract  was  within  the  powers  granted  to  the  rail- 
road company  by  the  act  of  the  New  Jersey  legislature  under 
which  it  was  organized. 

2.  That  if  this  be  not  established,  the  lease  was  afterwards 
ratified  and  approved  by  anotlier  act  of  that  legislature. 

3.  That  if  both  these  propositions  are  found  to  be  untenable, 
the  contract  became  an  executed  agreement  under  which  the 
rights  acquired  by  plaintiffs  should  be  legally  respected. 

The  authority  to  make  this  lease  is  placed  by  counsel  pri- 
marily in  the  following  language  of  the  thirteenth  section  of 
the  company's  charter: 

"  That  it  shall  be  lawful  for  the  said  company,  at  any  time 
during  the  continuance  of  its  charter,  to  make  contracts  and 
engagements  with  any  other  corporation,  or  with  individuals, 
for  the  transporting  or  conveying  any  kind  of  goods,  produce, 
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merchandise,  freight,  or  passengers,  and  to  enforce  the  fulfill- 
ment of  such  contracts." 

4 

This  is  no  more  than  saying,  "  you  may  do  the  business  of 
carrying  goods  and  passengers,  and  may  make  contracts  for 
doing  that  business.  Such  contracts  you  may  make  with  any 
other  coi'poration  or  with  individuals."  No  doubt  a  contract 
by  which  the  goods  received  from  railroad  or  other  carrying 
companies  should  be  carried  over  the  road  of  this  company,  or 
by  which  goods  or  passengers  from  this  road  should  be  carried 
by  other  railroads,  whether  connecting  immediately  with  them 
or  not,  are  within  this  power,  and  are  probably  the  main  ob- 
ject of  the  clause.  But  it  is  impossible,  under  any  sound  rule 
of  construction,  to  find  in  the  language  used  a  permission  to 
sell,  lease,  or  transfer  to  others  the  entire  road  and  the  rights 
and  franchises  of  the  corporation.  To  do  so  is  to  deprive  the 
company  of  the  power  of  making  those  contracts  which  this 
clause  confers  and  of  performing  the  duties  which  it  implies. 

In  The  AahbuTy  Railway^  Carriage  and  Iron  Co.  v,  Hiche, 
decided  in  the  House  of  Lords  in  1876  (Law  Kep.,  7  H.  L., 
653),  the  memorandum  of  association,  which,  as  Lord  Cairns 
said,  stands  under  the  act  of  1862  in  place  of  a  legislative  char- 
ter, thus  described  the  business  which  the  company  was  author- 
ized to  conduct:  "The  objects  for  which  this  company  is 
established  are  to  make,  sell,  or  lend  on  hire,  railway  carriages 
and  engines,  and  all  kinds  of  railway  plant,  fittings,  machinery 
and  rolling-stock;  and  to  carry  on  the  business  of  mechanical 
engineers  and  general  contractors;  to  purchase  and  sell  as 
merchants,  timber,  coal,  metals  and  other  materials,  and  to  buy 
and  sell  any  such  materials  on  commission  or  as  agents." 

This  company  purchased  a  concession  for  a  railroad  in  Bel- 
gium, and  entered  into  a  contract  for  its  construction,  on  which 
it  paid  large  sums  of  money.  The  company  was  sued  after- 
wards on  its  agreement  with  Eiche,  the  contractor,  and  the  con- 
tract was  held  valid  in  the  Exchequer  Chamber  by  a  majority 
of  the  judges,  on  the  ground,  that  while  it  was  in  excess  of  the 
power  conferred  on  the  directors  by  the  memorandum,  it  had 
been  made  valid  by  the  ratification  of  the  shareholders  to  whom 
it  had  been  submitted. 

The  House  of  Lords  reversed  this  judgment,  holding  unani- 
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mously  that  the  contract  was  beyond  the  powers  conferred  by 
the  memorandum  above  recited,  and  being  beyond  the  powers 
of  the  association,  no  vote  of  the  shareholders  whatever  could 
make  it  valid.  The  case  is  otherwise  important  in  its  relation 
to  the  one  before  us,  but  it  is  cited  here  for  its  parallelism  in  the 
construction  of  the  clause  defining  the  powers  of  the  company. 

If  a  memorandum  which  describes  the  parties  as  engaging 
in  furnishing  nearly  all  the  materials,  machinery  and  rolling- 
stock  which  enter  into  the  construction  of  a  railroad  and  its 
equipments,  and  then  empowers  them  to  carry  on  the  business 
of  mechanical  engineers  and  general  contractarSj  cannot  au- 
thorize a  contract  to  build  a  railroad,  surely  the  authority  to 
build  a  railroad  and  to  contract  for  carrying  passengers  and 
goods  over  it  and  other  roads  is  no  antliority  to  lease  it,  and 
with  the  lease  to  part  with  all  its  powers  to  another  company  or 
to  individuals.  We  do  not  think  there  is  anything  in  the  lan- 
guage of  the  charter  which  authorized  the  making  of  this 
agreement. 

It  is  next  insisted,  in  the  language  of  counsel,  that  thongh 
this  may  be  so,  "  a  corporate  body  may  (as  at  common  law)  do 
any  act  which  is  not  either  expressly  or  impliedly  prohibited 
by  its  charter;  although  whei'e  the  act  is  unauthorized  by  the 
charter,  a  shareholder  may  enjoin  its  execution;  and  the  State 
may,  by  proper  process,  forfeit  the  charter." 

We  do  not  concur  in  this  proposition.  We  take  the  general 
doctrine  to  be  in  this  country,  though  there  may  be  exceptional 
cases  and  some  authorities  to  the  contrary,  that  the  powers 
of  corporations  organized  under  legislative  statutes  are  such, 
and  such  only,  as  those  statutes  confer.  Conceding  the  rule 
applicable  to  all  statutes,  that  what  is  fairly  implied  is  as 
much  granted  as  what  is  expressed,  it  remains  that  the  charter 
of  a  corporation  is  the  measure  of  its  powers,  and  that  the 
enumeration  of  these  powers  implies  the  exclusion  of  all  others. 

This  class  of  subjects  has  received  much  consideration  of 
late  years  in  the  English  courts,  and  counsel  have  relied  largely 
on  the  decisions  of  those  courts.  Among  the  cases  cited  by  both 
sides  is  The  East  Anglian  Railwaya  Company  v.  The  East- 
em  Counties  Railway  Company^  11  C.  B.,  776.  In  that  case 
the  Eastern  Counties  Railway  Company  had  made  a  contract 
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in  which,  among  other  things,  it  covenanted  to  take  a  lease  of 
several  other  railroads  whose  companies  have  introduced  into 
Parliament  a  bill  for  consolidation  under  the  name  of  East 
Anglian  Bailways  Company,  and  to  assume  the  payment  of 
Parliamentary  expenses  of  this  act  of  consolidation. 

This  covenant  was  held  void,  as  beyond  the  power  conferred 
by  the  charter.  "  They  cannot,"  said  the  court,  "  engage  in  a 
new  trade,  because  they  are  incorporated  only  for  the  purpose 
of  making  and  maintaining  the  Eastern  Counties  Bailway. 
What  additional  power  do  they  acquire  from  the  fact  that  the 
undertaking  may  in.  some  way  benefit  their  line?  Whatever 
be  their  object  or  prospect  of  success,  they  are  still  but  a  corpo- 
ration for  the  purpose  only  of  making  and  maintaining  the  East- 
em  Counties  Railway;  and  if  they  cannot  embark  in  new  trades 
because  they  have  only  a  limited  authority,  for  the  same  rea- 
son they  can  do  nothing  not  authorized  by  their  act  and  not 
within  the  scope  of  their  authority." 

This  case,  decided  in  1861,  was  afterward  cited  with  approval 
by  the  Lord  Chancellor,  in  1857,  in  delivering  the  opinion  of 
the  House  of  Lords,  in  Eastman  Counties  Railway  Company 
V.  Hawkes  (5  H.  L.  Cas.,  331),  and  it  is  there  stated  that  it  was 
also  acted  on  and  recognized  in  the  Exchequer  Chamber  in 
McGregor  v.  The  Deal  &  Dover  Railway  Co.^  22  Law  J.,  n. 
s.,  Q.  B.,  69;  18  Q.  B.,  618.  Both  these  cases  are  cited  ap- 
provingly in  the  opinion  of  Lord  Cairns  in  The  Ashbury 
Company^  on  appeal  in  the  House  of  Lords. 

This  latter  case,  as  decided  in  the  Exchequer  Chamber  (Law 
Bep.,  9  Exch.,  224),  is  much  relied  on  by  counsel  for  plaint- 
iffs here  as  showing  that,  though  the  contract  may  be  ultra 
vires  when  made  by  the  directors,  it  may  be  enforced  if  after- 
wards ratified  by  the  shareholders  or  if  partly  executed. 

But  in  the  House  of  Lords,  where  the  case  came  on  appeal, 
this  principle  was  overruled  unanimously  in  opinions  delivered 
by  Lord  Chancellor  Caibns,  Lords  Selborn,  Chelmsford, 
Hatherly  and  O'Hagan,  and  the  broad  doctrine  established 
that  a  contract  not  within  the  scope  of  the  powers  conferred 
on  the  corporation  cannot  be  made  valid  by  the  assent  of  every 
one  of  the  shareholders,  nor  can  it  by  any  partial  performance 
become  the  foundation  of  a  right  of  action. 
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It  would  be  a  waste  of  time  to  attempt  to  examine  the 
American  cases  on  the  subject,  which  are  more  or  less  con- 
flicting, but  we  think  we  are  warranted  in  saying  that  this 
latest  decision  of  the  House  of  Lords  represents  the  decided 
preponderance  of  authority,  both  in  this  country  and  in  Eng-^ 
land,  and  is  based  upon  sound  principle. 

Thei'e  is  another  principle  of  equal  importance  and  equally 
conclusive  against  the  validity  of  this  contract,  which,  if  not 
coming  exactly  within  the  doctrine  of  ultra  vires  as  we  have 
just  discussed  it,  shows  very  clearly  tliat  the  railroad  company 
was  without  the  power  to  make  such  a  contract. 

That  principle  is  that  when  a  coporation,  like  a  railroad 
company,  has  granted  to  it  by  charter  a  franchise  intended  in 
large  measure  to  be  exercised  for  the  public  good,  the  due 
preformance  of  those  functions  being  the  consideration  of  the 
public  grant,  any  contract  which  disables  the  corporation  from 
performing  those  functions,  which  undertakes,  without  the 
consent  of  the  State,  to  transfer  to  others  the  rights  and 
powers  conferred  by  the  charter,  and  to  relieve  the  grantees 
of  the  burden  which  it  imposes,  is  a  violation  of  the  contract 
with  the  State,  and  is  void  as  against  public  policy.  This 
doctrine  is  asserted  with  remarkable  clearness  in  the  opinion 
of  this  court,  delivered  by  Mr.  Justice  Campbell,  in  The  Nev) 
Yo7'k  cfe  Maryland  Line  Railroad  Co,  v.  Winans,  17  How.,  30. 
The  corporation  in  that  case  was  chartered  to  build  and  main- 
tain a  railroad  in  Pensylvania  by  the  legislature  of  that  State. 
The  stock  in  it  was  taken  by  a  Maryland  corporation,  called 
the  Baltimore  &  Susquehanna  Kailroad  Company,  and  the 
entire  management  of  the  road  was  committed  to  the  Mary- 
land company,  which  appointed  all  the  officers  and  agents  upon 
it,  and  furnished  the  rolling-stock.  In  reference  to  this  state 
of  things  and  its  effect  upon  the  liability  of  the  Pennsylvania 
corporation  for  infringing  a  patent  of  the  defendant  in  error, 
Winans,  this  court  said:  "This  conclusion  [argument]  im- 
plies that  the  duties  imposed  upon  the  plaintiff  by  the  char- 
ter are  fulfilled  by  the  construction  of  the  road,  and  that  by 
alienating  its  right  to  use,  and  its  powers  of  control  and  su- 
pervision, it  may  avoid  further  responsibility.  But  those  acts 
involve  an  overturn  of  the  relations  which  the  charter  has  ar- 
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ranged  between  the  corporation  and  the  community.  Im- 
portant franchises  were  conferred  upon  the  corporation  to 
enable  it  to  provide  facilities  for  communication  and  inter- 
course, required  for  the  public  convenience.  Corporate  man- 
agement and  control  over  these  were  prescribed,  and  corporate 
responsibility  for  their  insufficiency  provided  as  a  remunera- 
tion to  the  community  for  their  grant.  The  corporation  can- 
not absolve  itself  from  the  performance  of  its  obligations  with- 
out the  consent  of  the  legislature.  Beman  v.  Rufford^  1  Sim., 
N.  8.,  650;  Winch  v.  B.  &  L.  Railroad  Cd.,  13  L.  &  Eq.,  506." 

And  in  the  case  of  Black  v.  Dela/ware  cfe  Raritan  Canal 
Co.<i  22  N.  J.,  Eq.,  130,  Chancellor  Zabkiseje,  says:  "  It  may  be 
considered  as  settled  that  a  corporation  cannot  lease  or  alien 
any  franchise,  or  any  property  necessary  to  perform  its  obli- 
gations and  duties  to  the  State,  without  legislative  authority." 
P.  399.  For  this  he  cites  some  ten  or  twelve  decided  cases  in 
England  and  in  this  country. 

This  brings  us  to  the  proposition  that  the  legislature  of 
New  Jersey  has  given  her  consent  by  an  act  which  amounts  to 
a  ratification  of  this  lease. 

The  act  is  entitled,  "A  supplement  to  the  act  entitled  'An 
act  to  incorporate  the  Millville  and  GlassIx)ro  Bailroad  Com- 
pany,' "  approved  April  10,  1867;  and  its  only  purpose  was  to 
regulate  the  rates  at  which  freight  and  passengers  should  be 
carried.    It  reads  as  follows: 

"  That  it  shall  be  unlawtul  for  the  directors,  lessees  or  agents^ 
of  said  railroad  to  charge  more  than  three  and  a  half  cents  per 
mile  for  the  carrying  of  passengers,  and  six  cents  per  ton 
per  mile  for  the  carrying  of  freight  or  merchandise  of  any 
description,  unless  a  single  package  weighing  less  than  one 
hundred  pounds;  nor  shall  more  than  one-half  the  above  rate 
be  charged  for  carrying  any  fertilizing  materials,  either  in  their 
own  cars,  or  cars  of  other  companies  running  over  said  railroad: 
Provided^  that  nothing  contained  in  this  act  shall  deprive  the 
said  railroad  company,  or  its  lessees^  of  the  benefits  of  the  pro- 
visions of  an  act  entitled,  'An  Act  relative  to  freights  and  fares 
on  railways  in  ihe  State,'  approved  March  4,  1858,  and  appli- 
cable to  all  other  railroads  in  the  State." 

It  may  be  fairly  inferred  that  the  legislature  knew  at  the 
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time  the  statute  was  passed  that  plaintiffs  were  running  the 
road,  and  claiming  to  do  so  as  lessees  of  the  corporation.  It 
was  not  important  for  the  purpose  of  the  act  to  decide  whether 
this  was  done  under  a  lawful  contract  or  not.  No  inquiry  was 
probably  made  as  to  the  terms  of  that  lease,  as  no  information 
on  that  subject  was  needed.. 

The  legislature  was  determined  that  whoever  did  run  the 
road  and  exercise  the  franchises  conferred  on  the  company, 
and  under  whatever  claim  of  right  this  was  done,  should  be 
bound  by  the  rates  of  fare  established  by  the  act.  Hence, 
without  undertaking  to  decide  in  whom  was  the  right  to  the 
control  of  the  road,  language  was  used  which  included  the  di- 
rectors, lessees,  and  agents  of  the  railroad.  The  mention  of  the 
lessees  no  more  implies  a  ratiiication  of  the  contract  of  lease 
than  the  wofd  "  directors  "  would  imply  a  disapproval  of  the 
contract.  It  is  not  by  such  an  incidental  use  of  the  word 
^^  lessees  "  in  an  effort  to  make  sure  that  all  who  collected 
fares  should  be  bound  by  the  law,  that  a  contract  unauthor- 
ized b^  the  charter,  and  forbidden  by  public  policy,  is  to  be 
made  valid  and  ratified  by  the  State. 

It  remains  to  consider  the  suggestion  that  the  contract  hav- 
ing been  executed,  the  doctrine  or  ultra  vires  is  inapplicable 
to  the  case.  There  can  be  no  question  that,  in  many  instances, 
where  an  invalid  contract,  which  the  party  to  it  might  have 
avoided  or  refused  to  perform,  has  been  fully  preformed  on 
both  sides,  whereby  money  has  been  paid  or  property  changed 
hands,  the  courts  have  refused  to  sustain  an  action  for  the  re- 
covevy  of  the  property  or  the  money  so  transferred. 

In  regard  to  corporations,  the  rule  has  been  well  laid  down 
by  OoMSTocK,  0.  J.,  in  Parish  v.  Wheeler  (22  N.  Y.,  494), 
that  the  executed  dealings  of  corporations  must  be  allowed  to 
stand  for  and  against  both  parties  when  the  plainest  rules  of 
good  faith  require  it. 

But  what  is  sought  in  the  case  before  us  is  the  enforcement 
of  the  unexecuted  part  of  this  agreement.  So  far  as  it  has 
been  executed,  namely,  the  four  or  five  years  of  action  under 
it,  the  accounts  have  been  adjusted,  and  each  party  has  re- 
ceived what  he  was  entitled  to  by  its  terms. 

There  remains  unperformed  the  covenant  to  arbitrate  with 
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regard  to  the  value  of  the  contract.  It  is  the  damages  p 
vided  for  in  that  clause  of  the  contract  that  are  sued  for 
tliis  action.  Damages  for  a  material  part  of  the  contract 
never  performed;  damages  for  the  value  of  a  contract  which 
was  void.  It  is  not  a  case  of  a  contract  fully  executed.  The 
very  nature  of  the  suit  is  to  recover  damages  for  its  non-per- 
formance.   As  to  this  it  is  not  an  executed  contract. 

Not  only  so,  but  it  is  a  contract  forbidden  by  public  policy 
and  beyond  the  power  of  the  defendants  to  make.  Having 
entered  into  the  agreement  it  was  the  duty  of  the  company  to 
rescind  or  abandon  it  at  the  earliest  moment. 

This  duty  was  independent  of  the  clause  in  the  contract 
which  gave  them  the  right  to  do  it.  Though  they  delayed  its 
peribrmance  for  several  years,  it  was,  nevertheless,  a  rightful 
act  when  it  was  done.  Can  this  performance  of  a  legal  duty, 
a  duty  both  to  the  stockholders  of  the  company  and  to  the 
public,  give  to  plaintiffs  a  right  of  action f  Can  they  found 
such  a  right  on  an  agreement  void  for  want  of  corporate 
authority  and  forbidden  by  the  policy  of  the  law?  To  hold 
that  they  can,  is,  in  our  opinion,  to  hold  that  any  act  performed 
in  executing  a  void  contract  makes  all  its  parts  valid,  and  that 
the  more  that  is  done  under  a  contract  forbidden  by  law,  the 
stronger  is  the  claim  to  its  enforcement  by  the  courts. 

We  cannot  see  that  the  present  case  comes  within  the  prin- 
ciple  that  requires  that  contracts  which,  though  invalid  for 
want  of  corporate  power,  have  been  fully  executed,  shall  re- 
main as.  the  foundation  of  rights  acquired  by  the  transactions. 

We  have  given  this  case  our  best  consideration  on  account 

of  the  importance  of  the  principles  involved  in  its  decision,  and 

after  a  full  examination  of  the  authorities  we  can  see  no  error 

in  the  action  of  the  Circuit  Court.        T,^.,,«,«m  .„«^*^«^ 

Judgment  AFFmnsD. 

Mr.  Justice  Bradley  did  not  sit  in  this  case. 
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Oeneral  observations  on  the  doctrine.— The  term  ultra  vires  sig- 
nifies the  act  of  a  corporation  which  is  beyond  the  power  expressly  conferred 
upon  it,  and  not  within  the  scope  of  those  which  are  incidentally  conferred 
by  its  charter;  the  doctrine  being,  that,  as  to  such  act  the  corporation  may 
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be  restrained,  in  equity,  by  iigonction,  as  we  shall  hereafter  see,  from  doing 
it;  or  it  may  set  this  up  as  a  defense  to  a  suit  on  a  contract  executed  by  the 
corporation  which  is  beyond  the  power  of  the  corporation  to  enter  into,  as 
the  i'oreffoing  cases  illustrate. 

This  doctrine,  which,  it  may  be  observed,  relates  solely  to  corporations,  is 
of  comparative  recent  orififiu;  the  case  of  The  East  Anglian  Railways  Com- 
pany V,  The  Eastern  Counties  Railway  Company,  above  copied,  being  the 
first  reported  English  case  at  law  where  the  doctrine  was  applied;  although 
several  American  cases  were  previously  reported. 

At  the  time  the  doctrine  was  first  promulgated,  corporations  were  com- 
paratively few  and  unimportant;  and  many  of  the  early  principles  and  doc- 
trines relating  to  them  have  since  been  changed  or  modified. 

The  great  variety  and  magnitude  of  the  enterprises  in  which  mankind  has 
been  interested  within  the  last  half  century  has  greatly  multiplied  corporate 
associations,  and  necessitated  greater  latitude  and  freedom  of  action  for  them; 
and  this  necessity  has  been  recognized  and  favored  by  the  liberal  and  com- 
prehensive views  of  the  courts.  Our  jurisprudence  relating  to  private  cor- 
porations has  been  rapidly  extended  and  improved.  Embarrassing  doctrines 
have  been  discarded,  and  technical  legal  principles  modified  to  meet  the 
requirements  of  the  age.  To  avoid  the  frequent  hardships  incident  to  the 
application  of  the  doctrine  of  ultra  vires  as  a  defense  to  actions  on  contracts, 
the  courts,  by  a  liberal  interpretation  of  charters,  have  given  greater  lati- 
tude to  the  powers  of  corporations;  and  acts  of  corporations  that  would 
formerly  have  been  treated  as  ultra  vires  would  now  be  considered  as  within 
the  incidental  powers  conferred  by  their  charters. 

The  doctrine  has  been  characterized  by  eminent  judges  as  **  technical'' 
and  *' ungracious,"  and  as  ""  shocking  to  the  moral  sense,"  when  interposed 
as  a  defense  to  contracts  deliberately  entered  into  and  apparently  for  the 
benefit  of  the  corporation;  and  it  is  manifestly  unjust  in  its  application  to 
contracts  where  the  corporation  has  received  and  enjoyed  the  consideration 
of  them. 

But  various  expedients  have  been  devised  to  relieve  parties  dealing  with 
corporations  from  this  hardship;  such  as  a  liberal  construction  of  the  char- 
ter, giving  thereby  authority  to  act  and  contract  in  the  premises  as  one  of 
the  incidental  powers  of  the  corporation;  and  by  allowing,  in  some  cases, 
an  enforcement  of  it,  where  it  has  been  executed  by  the  other  party  to  it,  and 
the  corporation  has  received  the  full  benefit  of  it;  or,  by  allowing  a  recovery 
for  the  money  paid,  or  the  property  or  other  consideration  delivered  to  the 
Qorporation,  as  we  shall  hereafter  see,  in  some  appropriate  form  of  action* 

Beasons  in  support  of  the  doctrine.— The  reasons  advanced  in 
support  of  the  general  doctrine  of  ultra  vires  may  be  briefly  stated  as  fol- 
lows: 

1.  That  as  a  part  of  the  sovereign  authority  is  by  the  act  of  incorpora- 
tion irrevocably  conferred  upon  the  corporation,  the  privileges  conferred  by 
the  charter  constituting  a  contract  between  the  sovereign  or  State  and  the 
corporation,  the  consideration  of  the  grant  being  the  public  benefit  to  be  de- 
rived, incidentally,  from  the  use  of  ihe  privileges  conferred,  the  toleration 
of  uUra  vires  acts  might  lead  to  dangerous  assumptions  of  power,  and 
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jeopardize  sovereignty  itself;  for,  if  permitted  at  all,  they  might  be  extended 
indefinitely. 

2.  The  public  are  interested  in  the  execution  of  the  enterprises  for  which 
corporations  are  created;  and  stockholders  are  presumed  to  become  such, 
with  the  expectation  that  'the  business  of  the  corporation  will  be  kept  within 
the  scope  of  the  powers  conferred  by  the  charter;  but,  if  the  corporation  may 
embark  in  enterprises  other  than  those  contemplated  at  its  inception,  the 
public  may  lose  the  expected  benefits,  and  the  stockholders  the  anticipated 
profits,  through  the  losses  of  unprofitable  speculations,  and  the  inabihty  of 
the  corponition  to  prosecute  the  original  enterprise,  or  through  an  entire 
change  of  its  original  objects  and  purposes.  And  as  all  persons  dealing  with 
a  corporation  are  presumed  to  know  the  extent  of  its  powers  as  conferred  by 
its  charter,  or  the  public  statutes,  a  party  entering  into  a  contract  with  it 
in  relation  to  a  matter  not  within  these  powers  should  not  be  heard  to  com- 
plain that  such  contracts  are  void. 

But  we  shall  hereafter  notice  that  this  doctrine  has  been  somewhat  quali- 
fied and  relieyed  of  its  severity. 

Application  of  the  dootrine  in  suits  on  contract  at  law  in 
England. — The  East  Anglian  Railways  Company  v.  Eastern  Counties 
Railway  Company  is  said  to  be  the  first  case  where  the  question  of  ultra 
vires  was  distinctly  presented  in  an  English  court  of  law.  This  decision  was 
soon  followed  by  another,  Macgregor  v.  Dover  dt  Deal  R.  Co,y  18  Q.  B.,  618; 
22  L.  J.,  Q.  B.,  69,  in  the  Exchequer  Chamber,  on  a  writ  of  error  from  the 
Queen *s  Bench.  The  facts  in  this  case  were  as  follows:  Macgregor,  the 
plaintiff  in  ^rror,  as  chairman  of  the  Southeastern  Railway  Company,  had 
covenanted  with  the  managing  committee  of  the  proposed  Dover  &  Deal  Rail- 
way Company  that,  in  consideration  of  their  not  abandoning  their  project 
and  intention  of  applying  to  Parliament  for  an  act  to  authorize  the  making 
of  the  proposed  line,  the  Southeastern  Railway  Company  would,  in  case  of 
rejection  of  the  scheme,  insure  the  company  against  loss  which  might  be 
occasioned  to  such  proposed  railway  company  by  such  rejection  and  failure, 
and  would  defray  and  pay  all  expenses  incurred  by  them  in  endeavoring  to 
obtain  the  act.  The  Southeastern  Railway  Company,  by  their  acts,  were 
authorized  to  apply  their  funds  for  certain  purposes  only,  not  including  the 
payment  of  the  costs  of  the  proposed  proceedings  in  Parliament.  The  Queen  *3 
Bench  sustained  the  contract  as  valid,  but  the  Exchequer  Chamber  held  that 
the  agreement  was  void.  Alderson,  B.,  inter  alia^  said:  "  The  question, 
we  think,  is  determined  by  the  Court  of  Common  Pleas  in  The  East  Anglian 
Railways  Company  v.  The  Eastern  Counties  Railway  Company,  It  is  there 
laid  down  that  a  railway  company,  incorporated  by  act  of  Parliament,  is 
bound  to  apply  the  funds  of  the  company  for  the  purposes  directed  and  pro- 
vided by  the  act,  and  for  no  other  purpose  whatever,  and  these  defend- 
ants having,  inter  alia,  covenanted  to  pay  the  costs  of  soliciting  bills  then 
pendine  in  Parliament,  it  was  held  that  the  act  incorporating  the  defend- 
ants, being  a  public  act,  must  be  presumed  to  be  known  to  the  plaintiffs; 
and  that  they  could  not  recover,  inasmuch  as  the  covenant  entered  into  by 
the  defendant  was  beyond  the  scope  of  their  authority  as  a  corporation,  and 
was,  therefore,  illegal  and  void.    The  court  there  say,  such  a  contract  is  il« 
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legal,  because  it  is  contrary  to  the  act  of*  Parliament,  which  was  passed  to 
give  them  certain  powers  as  a  corporation  for  public  purposes,  of  advantage 
to  the  country  at  large,  as  well  as  for  the  private  gain  of  the  individual 
members  of  the  corporation;  and  they  add,  that  the  actual  assent  of  the 
whole  body  of  shareholders  would  make  no  real  ditterence  in  the  matter. 
If  this  be  so,  both  the  plaintiff  and  the  defendants  here  must  be  taken  to  have 
full  kno«(rledge  of  the  powers  conferred  on  the  Southeastern  Railway  Com- 
pany, to  have  made  a  contract  by  which  the  defendant  is  to  bind  that  com- 
pany to  do  an  illegal  act;  not  merely  an  act  which  they  have  not  power  to 
do,  but  an  act  contrary  to  public  policy  and  the  provisions  of  a  public  act. 
This  we  think  is  a  void  contract,  and  one  which,  therefore,  could  not  form 
the  proper  ground  for  a  suit  in  a  court  of  law.  The  declaration  is,  there- 
fore, we  think,  bad;  and  the  judgment  ought  to  have  been  arrested,  and 
ought  now  to  be  arrested  in  this  court.  We  think,  therefore,  the  judgment 
of  the  Queen's  Bench  must,  for  these  reasons,  be  reversed,  and  the  judg- 
ment must  be  arrested.'* 

These  cases  have  ever  since  been  followed  and  approved  by  the  English 
courts.  In  Munsel  v.  Midland  Great  Western  R,  Company ^  1  H.  &  N., 
130;  and  in  Spackman  v,  Lattimore,  3  Giff.,  16,  it  was  held  that  agree- 
ments made  by  railroad  companies  to  contribute  to  promote  bills  in  Parlia- 
ment were  ultra  vires  and  void. 

Contraots  for  personal  influenoe  and  solioitationB  to  procure 
the  passage  of  acts,  generally  void  in  this  country  .—It  may  be 
observed  that  in  this  country  a  promise  to  pay  for  services  as  a  lobby  agent, 
or  for  one's  personal  influence  and  solicitations  to  procure  the  passage  of  a 
public  or  private  act  by  the  legislature  of  a  State,  or  by  Congress,  is  void,  as 
being  against  public  policy;  and  no  recovery  can  be  had  for  such  services 
either  on  a  special  contract,  or  a  quantum  meruit.  In  Powers  v.  Skinner, 
34  Vt.,  217,  Kellogg,  J.,  observes:  **  Courts  of  justice  have,  with  jealous 
care,  endeavored  to  protect  every  branch  of  the  government  from  si\l  illegiti- 
mate and  sinister  influences  and  agencies;  and  it  has  been  settled  by  a  series 
of  decisions,  uniform  in  their  reason,  spirit  and  tendency,  that  an  agree- 
ment in  respect  to  services  as  a  lobby  agent,  or  for  the  sale  by  an  Individual 
of  his  personal  influence  and  solicitations  to  procure  the  passage  of  a  public 
or  private  law  by  the  legislature,  is  void,  as  being  prejudicial  to  sound  leg- 
islation, manifestly  injurious  to  the  interests  of  the  State,  and  in  express 
and  unquestionable  contravention  of  public  policy.''  Clippenger  r.  Hep- 
haugh,  5  W.  &  S.  (Penn.),  815;  Wood  v,  McCann,  6  Dana  (Ky.),  366;  Mar- 
shall v.  Baltimore  dtOhioE,  Co,,  16  How.  (U.  ^.),^U\  Harris  v.  Roof's 
Executors,  10  Barb.  (N.  T.),  489;  Rose  v.  Truax,  21  Id,,  S&l;  Bryan  v. 
Reynolds,  5  Wis.,  200. 

The  principle  of  these  decisions  has  no  respect  to  the  equities  between  the 
parties,  but  is  controlled  solely  by  the  tendency  of  the  contract;  and  it  mat- 
ters not  that  nothing  improper  was  done,  or  was  expected  to  be  done,  under 
it.  The  law  will  not  concede  to  any  man,  however  honest  he  may  be,  the 
privilege  of  making  a  contract  which  it  would  not  recognize  ^hen  made  by 
designing  and  corrupt  men.  A  person  may,  without  doubt,  be  employed  to 
conduct  an  application  to  the  legislature,  as  well  as  to  conduct  a  law- 
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sait,  and  may  contract  for,  and  receive  pay  for  his  services  in  preparing 
and  presenting  a  petition  or  other  docaments;  in  collecting  evidence, 
in  making  a  statement  or  exposition  of  facts,  or  in  preparing  an  oral  or 
written  argument,  provided  all  these  are  used,  or  designed  to  be  used,  either 
before  the  legislature  itself,  or  some  committee  thereof,  as  a  body;  but  he 
cannot  with  propriety  be  employed  to  exert  his  personal  influence,  "Otrhether 
it  be  great  or  little,  with  individual  members,  or  to  labor  privately  in  any 
form  with  them,  out  of  the  legislative  halls,  in  fovor  of  or  against  any 
act  or  subject  of  legislation.  The  penonal  and  private  nature  of  the  ser- 
vices to  be  rendered  is  the  point  of  illegality  in  this  class  of  cases.  Sedg^ 
wick  V.  Stanton,  U  N.  Y.,  289. 

Our  government,  in  theory,  is  founded  upon  the  most  exalted  public  vir- 
tue, and  the  principle  which  forbids  the  legal  recognition  of  any  contract 
for  such  services  is  so  essential  to  the  purity  of  the  government,  and  is  so 
firmly  established  as  a  rule  of  public  policy,  that  it  requires  no  vindication. 
It  appears  from  the  reported  facts  in  the  case.  Powers  v.  Skinner,  that 
the  suit  was  upon  an  agreement  to  pay  the  plaintiff  $500,  in  consideration 
of  faithful  labors  before  the  legislature  for  a  charter  of  a  bank  at  Royal- 
ton.  He  was  **  energetic,  shrewd,  laborious,  and  faithful  '*;  *'  was  a  doctor 
and  not  a  lawyer,  and  was  employed  by  reason  of  his  ability,  and  the  facili- 
ties he  possessed  to  influence  the  legislature;  and  his  former  position  in  the 
house  of  representatives,  and  familiarity  with  legislation  and  with  members, 
was  one  of  these  facilities.'*  "He  was  expected  to,  and  did,  solicit  mem- 
bers of  the  legislature  in  behalf  of  his  project  as  he  had  opportunity,'*  and 
the  project  succeeded. 

The  court  seems  to  have  found,  from  the  facts  in  the  case,  that  the  parties 
intended  to  use  improper  means  to  secure  the  charter. 

The  validity  of  agreements  of  this  character  has  since  been  before  the 
Court  of  Appeals,  in  New  York. 

Mills  V,  Mills,  40  N.  Y.,  543,  was  an  action  to  compel  the  specific  per- 
formance of  an  agreement  to  convey  certain  real  estate,  executed  by  the 
defendant  in  consideration,  among  other  things,  that  the  plaintiff  "would 
give  all  the  aid  in  his  power,  and  spend  such  reasonable  time  as  may  be 
necessary,  and  generally  use  his  utmost  influence  and  exertions  to  procure 
the  passage  into  a  law  of  a  bill  that  had  been  then  recently  introduced 
into  the  Senate  of  the  State  of  New  York,  granting  to  the  defendant  and 
others  a  franchise  for  a  railroad  on  Division  Avenue,  in  the  county  of  Kings, 
in  said  State,  and  for  the  operation  of  trains  of  cars  thereon,  or  any  other 
bill  to  the  same  end.**  The  plaintiff  further  agreed,  as  a  part  of  said  con- 
sideration, that  he  would  not  "  in  any  way  co-operate  or  conspire  with  any 
other  person  whomsoever  at  the  introduction  into  either  branch  of  the  legis- 
lature, or  elsewhere,  of  any  proposition  for  the  construction  of  any  railroad 
whatever  on  Division  Avenue,  in  the  county  of  Kings,  or  in  any  way  give 
aid  or  countenance  to  any  such  measure.*'  In  the  opinion  by  Hunt,  C.  J., 
he  observes:  **  [t  is  not  suggested  that  the  plaintiff  was  a'professional  man, 
whose  calling  it  was  to  address  legislative  committees.  It  is  not  suggested 
that  he  had  any  claim  of  right,  which  he  proposed  to  advocate,  and  which 
right  or  debt  he  proposed  to  transfer  to  the  defendant.    He  had  simply 
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asked  of  tbe  le^slature  the  privilesre  or  favor  to  be  granted  to  him  of  baildingr 
and  operating  a  railroad  upon  certain  streets  in  the  city  of  Brooklyn.  This 
privilege  may  be  assumed  to  be  of  pecuniary  value.  To  procure  the  passage 
of  such  a  law  for  the  benefit  of  the  defendant,  he  undertook  to  use  his  ut- 
most influence  and  exertions.  The  contract  is  void  as  against  public  policy. 
It  is  a  contract  leading  to  secret,  improper,  and  corrupt  tampering  with 
legislative  action."  *  *  *  **  It  is  not  necessary  to  adjudge  that 
the  parties  stipulated  for  corrupt  action,  or  that  they  intended  that  secret  and 
improper  rcsorts  should  be  had.  It  is  enough  that  the  contract  tends 
directly  to  these  results.  It  furnishes  a  temptation  to  the  party  to  resort  to 
corrupt  means  or  improper  devices  to  influence  legislative  action.  It  i^nds 
to  subject  the  legislature  to  influences  destructive  of  its  character  and  fatal 
to  public  confidence  in  its  action.  See,  also,  Fuller  v.  Dame,  18  Pick.,  479; 
Fraei  v,  Belmont,  6  Allen,  159;  Clippingerv,  Hephaugh,  5  W.  &  S.,  315. 

In  Marshall  v,  Baltimore  dt  Ohio  R.  Co,,  16  How.,  314,  Mr.  Justice 
Grier  observed:  *' Influences  secretly  urged  under  false  and  covert  pre- 
tenses must  necessarily  operate  deleteriously  on  legislative  action,  whether 
it  be  employed  to  obtain  the  passage  of  private  or  public  acts.  Bribes, 
in  the  shape  of  high  contingent  compensation,  must  necessarily  lead 
to  the  use  of  improper  means  and  the  exercise  of  undue  influence.  Their 
necessary  consequence  is  the  demoralization  of  the  agent  who  covenants  for 
them — ^he  is  soon  brought  to  believe  that  any  means  which  will  produce  so 
beneficial  a  result  to  himself,  are  *  proper  means,'  and  that  a  share  of  these 
profits  may  have  the  same  effect  of  quickening  the  perceptions  and  warming 
the  zeal  of  influential  or  *  careless  '  members  in  favor  of  his  bill.  The  use  of 
such  means  ajid  such  agents  will  have  the  effect  to  subject  the  State  govern- 
ments to  the  combined  capital  of  wealthy  corporations,  and  produce  universal 
corruption  commencing  with  the  legislator  and  ending  with  the  elector. 
Speculators  in  legislation,  public  and  private,  a  compact  corps  of  venal 
solicitors,  vending  their  secret  influences,  will  infest  the  capital  of  the  Union 
and  of  every  State,  till  corruption  shall  become  the  normal  condition  of  the 
body  politic,  and  it  will  be  said  of  us  as  of  Rome  *  Omvie  Romce  venale.'  *' 

These  cases  will  be  sufficient  to  indicate  the  disfavor  which  contracts  for 
the  procurement  or  promotion  of  bills  receive  in  our  courts.  In  the  Eng- 
lish courts  no  questions  of  the  kind  seem  to  have  been  presented. 

Application  of  the  doctrine  in  this  country  in  suits  at  law, 
on  contract  for  the  payment  of  money  .—Following  the  preceding 
leading  English  case,  where  the  doctrine  of  ultra  vires  was  applied  in  'a  suit 
at  law,  we  have  several  American  cases. 

In  Pearce  v.  Madison  <t  Indianapolis  R.  Co.,  and  Peru  dt  Indianapolis  R, 
Co,,  21  How.  (U.  S.),  441,  the  facts  were  as  follows:  The  defendants  were 
separate  corporations,  existing  under  the  laws  of  Indiana,  suid  were  created 
to  construct  distinct  lines  of  railroad  that  connected  at  Indianapolis,  in  that 
State.  The  two  corporations,  defendants,  sometime  before  the  date  of  the 
notes  sued  on,  were  consolidated  by  agreement,  and  assumed  the  name  of 
the  Madison,  Indianapolis  &  Peru  Railroad  Company,  and  in  that  name, 
and  under  a  common  board  of  management,  conducted  the  business  of  both 
lines  of  road.    While  the  business  of  the  two  companies  was  thus  directed 
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and  managed,  the  president  of  the  consolidated  company  i^ave  the  notes  sued 
on,  in  its  name,  in  payment  for  a  steamboat,  which  was  to  be  employed  on 
the  Ohio  River,  to  ran  in  connection  with  the  railroads. 

After  the  execution  of  the  notes  and  the  acquisition  of  the  boat,  this  rela- 
tion between  the  corporations  was  dissolved  by  due  coarse  of  law,  and,  at 
the  commencement  of  the  suit  each  corporation  was  managing:  it  own  affairs. 
The  plaintiff  claimed  that  the  tif^o  corporations  were  jointiy  bound  for  the 
payment  of  the  notes,  but  the  circuit  court,  where  the  suit  was  brought,  sus- 
tained a  demurrer  to  the  declaration. 

On  error  in  the  Supreme  Court  of  the  United  States,  Mr.  Justice  Caup- 
BKT.L,  who  delivered  the  opinion  of  the  court,  said:  "  The  rights,  duties  and 
obligations  of  the  defendants  are  defined  in  the  acts  of  the  legislature  of  In- 
diana, under  which  they  were  organized,  and  reference  must  be  had  to  these 
to  ascertain  the  validity  of  their  contracts.  They  empower  the  defendants, 
respectively,  to  do  all  that  was  necessaiy  to  construct  and  put  in  operation  a 
railroad  between  the  cities  which  are  named  in  the  acts  of  incorporation. 
There  was  no  authority  of  law  to  consolidate  these  corporations,  and  to  place 
both  under  the  same  management,  or  to  subject  the  capital  of  the  one  to  an- 
swer for  the  liabilities  of  the  other;  and  so  the  courts  of  Indiana  ]iave  deter- 
mined. But,  in  addition  to  that  act  of  illegality,  the  managers  of  these  cor- 
porations established  a  steamboat  b'ne  to  run  in  connection  with  the  rail- 
roads, and  thereby  diverted  their  capital  from  the  objects  contemplated  by 
their  charters,  and  exposed  it  to  perils  for  which  they  afforded  no  sanction. 
Now,  persons  dealing  with  the  managers  of  a  corporation  must  take  notice 
of  the  limitations  imposed  upon  their  authority  by  acts  of  incorporation. 
Their  powers  are  conceded  in  consideration  of  the  advantage  the  public  is  to 
receive  from  their  discreet  and  intelligent  employment;  and  the  public  have 
an  interest  that  neither  the  managers  nor  stockholders  of  the  corporation 
shall  transcend  their  authority.'' 

In  McGregor  r.  The  Official  Manager  of  the  Deal  dt  Dover  R,  Co.^ 
16  L.  &  £q.,  180  (18  Q.  B.  618),  it  was  considered  that  a  railway  com- 
pany incorporated  by  act  of  Parliament  was  bound  to  apply  all  the  funds  of 
the  company  for  the  purposes  directed  and  provided  for  by  the  act,  and  for 
no  other  purpose  whatever,  and  that  a  contract  to  do  something  beyond  this 
was  a  contract  to  do  an  illegal  act,  the  illegality  of  which,  appearing  by  the 
provisions  of  a  public  act  of  Parliament,  must  be  taken  to  be  known  to  the 
whole  world. 

In  Coleman  v.  The  Eastern  Counties  Hailway  Company  (10  Beav.,  1;  see 
postf  tenth  selected  case,  Ch.  Y),  Lord  Lanqdalb,  at  the  suit  of  a  shareholder, 
restrained  the  corporation  from  using  its  funds  to  establish  a  steam  communi- 
cation between  the  terminus  of  the  road  (Harwich)  and  the  northern  ports 
of  Europe.  The  directors  of  thid  company  vindicated  the  appropriabon  as 
beneficial  to  the  company,  and  claimed  that  similar  arrangements  were  not 
unusual  among  railway  companies.  But  Lord  Lanqdale  said:  ** Ample 
powers  are  given  for  the  purpose  of  constructing  and  maintaining  the  rail- 
way, and  for  doing  all  those  thing  required  for  its  proper  use  when  made. 
But  I  apprehend  that  it  has  nowhere  been  stated  that  a  railway  company, 
as  such,  has  power  to  enter  into  all  sorts  of  other  transactions.    Indeed,  it 
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has  been  very  properly  admitted  that  railway  oompanies  have  no  rigrht  to 
enter  into  new  trades  or  businesses,  not  pointed  out  by  the  acts.  But  it  has 
been  contended  that  they  have  a  npfht  to  pledge,  without  limit,  the  funds 
of  the  company  for  the  encouragement  of  other  transactions,  however  vari- 
ous and  extensive,  provided  that  the  object  of  that  liability  is  to  increase 
the  traffic  upon  the  railway,  and  thereby  to  increase  the  profit  of  the  share- 
holders. There  is,  however,  no  authority  for  anything  of  that  kind.  It  has 
been  stated  that  these  things,  to  a  small  extent,  have  been  frequently  done 
since  the  establishment  of  railways;  but  unless  the  acts  so  done  can  be 
proved  to  be  in  conformity  with  the  powers  given  by  the  special  acts  of  Par- 
liament under  which  the  acts  are  done,  they  furnish  no  authority  what- 
ever." 

In  The  East  Anglian  Railways  Company  v.  The  Eastern  Counties  Rail- 
way  Company  (11  C.  6.,  803),  the  court  held  that  the  statute  incorporating 
the  defendant's  company  gave  no  authority  respecting  the  bills  in  Parlia- 
ment promoted  by  the  plaintiffiB,  and  that,  therefore,  any  contract  relating 
to  such  bills  was  not  justified  by  the  act  of  Parliament,  and  not  within  the 
scope  of  the  authority  of  the  company  as  a  corporation,  and  was,  therefore, 
•  void. 

These  cases  illustrate  the  principle  upon  which  the  decisions  have  been 
made  to  rest.  It  is  not  a  new  principle  in  the  jurisprudence  of -this  country. 
This  doctrine  was  enunciated  in  the  early  case  of  Head  v.  Providence  Insur- 
ance Company  (2  Gr.,  127),  and  has  been  re-affirmed  in  a  number  of  others. 
Bank  of  Augusta  v,  Earle,  13  Pot.,  519;  Perrine  v.  Chesapeake  and  Ohio 
Canal  Company ,  9  How.,  172. 

In  Pearce  v.  The  Madison  dt  Indianapolis  R.  Co.,  it  was  contended  that  be- 
cause the  steamboat  was  delivered  to  the  defendants  and  had  been  converted 
to  their  use,  they  were  responsible.  But  the  court  said,  in  reply  to  this,  that 
the  plaintifi'  was  not  the  owner  of  the  boat;  that  he  had  no  assignment  of  the 
owner *8  interest;  that  the  suit  was  instituted  on  the  notes  by  plaintiff,  as 
indorsee,  and  that  the  only  question  was,  had  the  corporation  the  capacity 
to  make  the  contract,  in  the  fulfillment  of  which  they  were  executed?  The 
opinion  of  the  court  was,  that  it  was  a  departure  from  the  business  of  the 
corporation,  and  that  their  officers  exceeded  their  authority. 

Bemarks. — The  decision  in  Pearce  v.  The  Madison  dt  Indianapolis  R, 
Co,  was  rendered  in  1858,  since  which  there  have  been  others  in  the  same  court 
that  would  appear  to  require  some  qualification  of  portions  of  the  opinion  of 
the  learned  judge  in  that  case.  It  does  not  appear  clearly  from  the  statement 
of  the  case  whether  or  not  the  promissory  notes  sued  on  were  negotiable 
promissory  notes,  or  whether  or  not  the  plaintiff  was  a  bona  fide  bolder  of 
them,  for  value,  which  have  since  been  considered  as  material  questions  to 
be  considered  in  such  cases  where  the  corporation  had  power  to  make  such 
instruments  for  any  purpose.  And  railroad  corporations  have  such  power. 
But  it  would  appear  from  the  case,  as  reported,  that  no  objection  on  these 
grounds  existed,  as  no  reference  is  made  in  the  opinion  to  defects  of  this 
kind,  which  would,  probably,  otherwise  have  received  some  notice  by  the 
learned  justice. 
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Beoent  cases  qualify  the  dootrine. — In  several  recent  cases  the 
courts  of  this  country  at  least  have  been  disposed  to  favor  the  validity  of 
the  negotiable  paper  of  corporations  in  thb  hands  of  bona  fide  holders  for 
value,  althouffh  the  execution  of  it  was  an  abuse  of  authority,  and  in  one 
sense  ultra  inrea. 

Relating  to  this  subject  the  following  broad  proposition  has  been  made: 
"  If  there  is  nothing  on  the  face  of  negotiable  instruments  executed  by  a 
corporation  to  indicate  that  they  are  ultra  vires^  and  it  had  power  to  issue 
such  instruments  in  the  conducting  of  its  legitimate  business,  a  defense  on 
that  ground  could  not  be  set  up  to  defeat  a  recovery  thereon  by  a  bona  fide 
holder  for  value,  without  notice  of  the  excess  of  authority  in  issuing  them 
for  the  particular  purpose  for  which  they  were  issued.''  Field  on  Corp.,  § 
270.  See,  also,  post,  Gh.  II,  selected  case.  Monument  National  Bank  v. 
Globe  Works. 

Franklin  Company  v.  Lewlston,  Hoagland  v.  Hannibal  &;  St. 
Joseph  B.  Co.,  following  Pearee  v.  Madison  &  Indianapolis  R. 

Co.— It  was  held  in  Hoagland  v.  The  Hannibal  <^  St.  Joseph  R.  Co,,  39  Mo., 
451  (1867),  that  a  corporation  chartered  with  power  to  build  a  railroad  from 
one  point  to  another,  and  to  transport  passengers  and  freight,  has  no 
authority  to  run  a  line  of  steamboats  in  connection  with  the  road.  The  de- 
fendant owned  a  line  of  steamers  on  the  Missouri  River,  and  the  manager  of 
the  line  was  conducting  it  as  the  agent  of  the  defendant.  It  was  run  as  a 
separate  line  of  transportation  under  the  name  of  the  Missouri  River  Packet 
Line,  though  in  connection  with  the  railroad.  The  court  held,  that  the  "cor* 
poration  had  no  power  by  the  charter,  nor  have  the  officers  and  agents  of 
the  company  any  authority  by  law,  to  run  a  line  of  steamers  on  tiie  Mis- 
souri River  as  a  part  of  the  company's  line  of  transportation,  and  all  con- 
tracts made  beyond  the  authority  given  by  their  charter  were  utterly  void.'* 
See,  also,  similar  decisions  of  courts  of  other  States,  and  of  the  United 
States.  The  Pennsylvania  c^  Delaware  Navigation  Co.  v.  Dandridge,  8 
Gill.  &  J.,  248;  Hood  v.  New  York  <t  New  Haven  R.  Co.,  22  Conn., 
502;  Elmore  r.  Naugatuek  R.  Co.,  123  Id.,  457;  Mutual  Savings  Bank  v. 
Meridian  Agricultural  Co.,  24  Id.,  159;  Naugatuek  R.  Co.  v.  Waterbury 
Button  Co.,  Id.,  468;  Orr  v.  Lacy,  2  Mich.,  254;  Root  v.  Croudard,  3  McLean, 
102. 

Application  in  American  case  on  contract.— As  early  as  1836 
the  doctrine  of  ultra  vires  was  applied  in  an  action  on  contract,  in  the 
case  of  T?ie  Pennsylvania,  Delaware  (^  Maryland  Steam  Navigation 
Co.  V.  J>andridge,  8  Gill.  &  J.,  248.  The  facts  relating  to  the  case 
were  these:  The  defendant  in  the  court  below  was  a  coporation  created 
''for  the  purpose  of  establishing  and  conducting  a  line  or  lines  of  steam- 
boats, vessels,  and  stages,  or  other  carriages  between  Philadelphia  and 
Baltimore,  for  the  conveyance  of  passengers,  and  transportation  of  mer- 
chandise and  other  articles,''  and  undertook  to  take  two  sail  vessels, 
one  then  being  laden  with  ''certain  goods,  chattels,  waxes,  and  mer- 
chandise, from,  and  out  of  the  ice,  and  from,  and  out  of  the  harbor  and 
port  of  Baltimore,''  into  the  open  waters  of  Chesapeake  Bay,  in  consid- 
eration of  $38.33}^  for  each  vessel,  to  be  paid.    The  goods,  etc.,  had  been 
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placed  on  the  vessel  for  transportation  to  the  Shenandoah  River  in  the  State 
of  Virginia,  and  the  vessels  had  been  'delayed  in  consequence  of  the 
gathering  ice  in  the  Patapsco  River  ai\d  Chesapeake  Bay."  It  farther  appears 
that  the  defendants  had  a  steamboat  at  said  port  of  Baltimore,  and  that  the 
route  contemplated  by  the  parties  was  substantially  the  route  taken  by  such 
steamboat  in  voyages  between  Baltimore  and  Philadelphia.  It  farther  ap- 
pears that  the  defendants  entered  upon  the  performance  of  the  agreement, 
received  the  consideration  agreed  upon,  and  towed  out  the  plaintiff's  vessel, 
with  several  others;  one  steamboat  belonging  to  the  defendant  going  ahead 
and  brea&ng  the  ice,  and.  another  steamboat,  which  had  been  engaged  by 
them  for  the  purpose,  towing  the  several  vessels  to  a  place  several  miles  dis- 
tant from  Baltimore,  where  the  fasts  of  a  vessel  ahead  of  the  plaintiff  *8  in 
the  line  of  the  tow  gave  away,  but  the  steamboat  proceeded  leaving  the 
plaintiff's  vessel,  as  well  as  others,  and  although  returning  some  hours  af- 
terwards, the  captain  refused  to  either  tow  the  defendant's  vessels  to  the 
open  water,  or  back  to  Baltimore;  that  the  vessels  could  not  be  got  out  of 
the  ice,  but  froze  up  in  it,  and  that  a  storm  afterwards  arose  destroying 
them  and  the  cargo,  as  alleged,  in  consequence  of  the  neglect  and  refusal  of 
the  defendants  to  perform  their  promise,  and  to  recover  the  value  of  which 
the  action  was  brought.  On  the  trial  the  defendants  asked  the  court  to  in- 
struct as  follows : 

*'  2.  That  the  charter  granted  to  the  defendants  limits  them  to  the  pur- 
suit of  particular  objects  specified  in  that  charter,  and  that  the  breaking  of 
ice  and  towing  vessels  through  the  track  thus  broken,  such  vessels  being 
destined  for  Virginia,  is  not  one  of  the  objects  about  which  they  could  em- 
power their  agent  to  contract,  and  for  which  he  could  contract  for  them,  at 
all  events  not  without  a  special  power  conferred  for  that  purpose,  or  a  subse- 
quent ratification  by  the  company  of  such  contract.'* 

This  instruction,  with  others  offered  by  the  defendants,  was  refused. 
Judgment  was  rendered  for  the  plaintiff  for  $2,247.79^.  On  appeal  the  court 
observed:  "  In  deciding  whether  a  corporation  can  make  a  particular  con- 
tract, we  are  to  consider,  in  the  first  place,  whether  its  charter,  or  some  stat- 
ute binding  upon  it,  forbids  or  permits  it  to  make  such  a  contract;  and  if 
the  charter  and  valid  statutory  law  are  silent  on  the  subject;  in  the  second 
place,  whether  a  power  to  make  a  contract  may  not  be  implied  on  the  part 
of  the  corporation  as  directly  or  incidentally  necessary  to  enable  it  to  fulfill 
the  purpose  of  its  existence;  or  whether  the  contract  is  entirely  foreign  to 
that  purpose."  ♦  ♦  ♦  ** According  to  these  wise  and  now  well 
established  principles  the  appellants  had  no  power  to  bind  themselves  by 
such  a  contract  as  that  attempted  to  be  enforced  against  them,  and  possess- 
ing none  themselves  they  could  not  delegate  it  to  ♦  *  *  their 
agent.  At  the  instance  of  the  defendants  the  court  should  have  granted  the 
direction  prayed  for.  The  instruction  should  have  been  given  without  the 
qualification  attached  to  it." 

The  extreme  views  above  expressed  were  also  held  in  the  case  of  Conover 
V,  The  Norwich  i&  New  York  Transportation  Co,,  S3  Conn.,  166,  decided 
in  1865;  and  Hood  v.  New  York  dt  New  Haven  R,  Co,,  22  Id.,  502;  Hard- 
ing V.  Steamboat,  5  L.  Rep.,  106. 
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A  more  liberal  view  of  inoidental  powers  in  Massachusetts  in 
1866. — In  Brown  v.  Winnisaimmet  Company ^  11  Alien  (Mass.)}  326,  where 
the  company  was  incorporated  with  power  to  establish,  continue  and 
maintain  a  ferry  between  the  city  of  Boston  and  the  town  of  Chelsea,  and 
was  authorized  to  own,  hold  and  possess  vessels,  steamboats  and  such  other 
personal  property,  not  exceeding  in  value  8100,000,  as  might  be  necessary 
and  convenient  for  the  better  management  of  such  ferry  and  the  affairs  of 
such  corporation,  the  court  would  not  say  that  a  contract  by  the  company  to 
let  one  of  its  steamboats  at  a  certain  rate  per  day,  to  be  used  for  no  specified 
length  of  time,  and  in  no  specified  place,  was  in  excess  of  its  corporated  pow- 
ers, where  there  was  no  proof  that  the  boat  was  not  necessary  or  proper  to  be 
used  in  the  prosecuticm  of  the  business  of  the  ferry,  or  that  by  reason  of  own- 
ing it  the  company  exceeded  the  limits  of  property  which  it  was  authorized 
to  hold.  The  action  in  this  case  was  for  commissions  due  and  expenses  in- 
curred by  the  plaintiffs  in  procuring  a  charter  of  an  iron  ferry-boat  of  the  de- 
fendants, and  one  of  the  grounds  of  defense  was  that, the  charter  of  the  boat 
by  the  defendants,  and  the  agreement  to  pay  commissions  and  expenses 
therefor,  was  ultra  vires.    There  was  judgment  for  plaintiffs. 

The  main  defense  to  the  action  appears  to  have  been  that  the  contracts  or 
agreements  on  which  the  plaintiffs  relied  in  support  of  their  claim  against 
the  defendants,  were  such  that  the  latter  had  no  power  or  authority  to  make 
them  under  the  act  of  the  legislature  by  which  they  were  incorporated,  and 
that  they  could  not  for  that  reason  be  enforced  in  a  court  of  law.  Bige- 
Low,  J.,  observed:  *'The  later  English  authorities  seem  to  sanction  the 
doctrine  that  such  a  ground  of  defense,  although  it  may  be  '  unbecoming 
and  ungracious,"  or  in  the  stronger  language  of  Lord  St.  Lbonabds,  '  inde- 
cent,' is,  nevertheless,  legal  and  valid,  if  it  be  made  to  appear,  either  by  the 
express  provisions  of  an  act  of  incorporation,  or  by  necessary  and  reasonable 
implication  therefrom,  that  a  contract  which  is  sought  to  be  enforced  in  an 
action  at  law  against  a  corporation  is  beyond  the  scope  of  the  powers  granted 
by  its  charter;  or,  in  other  words,  that  the  legislature  did  not  intend  that 
the  body  created  by  them  should  enter  into  contracts  of  a  character  like  that 
which  a  plaintiff  makes  the  foundation  of  a  claim  against  it.  South 
Yorkshire  R.  Co,  v.  Great  Northern  Railwai/j  9  Exch.,  55;  Bateman  v, 
Ashton-under-Lyne,  3  Hurlst.  &  Norm.,  323;  Norwich  v.  Not  folk  B,, 
4  El.  &  Bl.,  397;  Hawks  v.  Eastern  Counties  £.,  1  De  G.,  M.  & 
G.,  737.  ♦  *  ♦  Y^Q  have  no  occasion  now  to  examine  at 
length  into  the  correctness  of  this  doctrine,  or  to  ascertain  with  precision  its 
proper  limitations  or  operation,  because  we  are  of  opinion  that  the  defend- 
ants do  not  bring  the  case  at  bar  within  any  recognized  application  of  the 
rule.  ♦  ♦  ♦  Yle  know  of  no  rule  or  principle  by  which  an  act 
creating  a  corporation  for  certain  specified  objects,  or  to  carry  on  a  particu- 
lar trade,  or  business,  is  to  be  strictly  construed  as  prohibitory  of  all  other 
dealings  or  transactions  not  coming  within  the  exact  scope  of  those  desig- 
nated. Undoubtedly,  the  main  business  of  a  corporation  is  to  be  confined 
to  that  class  of  operations  which  properly  appertain  to  the  general  purposes 
for  which  its  charter  was  granted.  But  it  may  also  enter  into  contracts  and 
engage  in  transactions  which  are  incidental  or  auxiliary  to  its  main  business, 
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or  it  may  become  necessary,  expedient  or  profitable,  in  the  care  and  man- 
a^ment  of  the  property  which  it  is  authorized  to  hold  under  the  act  by 
which  it  was  created.  For  example,  it  might-,  perhaps,  be  held  that  a  cor- 
poration established  for  the  purpose  of  manufacturing  cotton  and  woolen 
cloth  could  not  properly  invest  all  its  capital  in  mill-powers  and  privileges, 
and  engage  exclusively  in  the  business  of  leasing  them  to  others  to  be  used 
for  manufacturing  purposes,  or  that  it  could  not  lawfully  confine  its  opera- 
tions to  the  making  of  steam-engines  and  machines  for  sale.  But  no  one 
could  doubt  that  it  would  be  within  the  scope  of  its  powers  to  allow  an- 
other person,  or  corporation,  for  a  reasonable  compensation,  to  draw  surplus 
water  from  its  mill-pond,  or  to  employ  that  portion  of  its  steam-power  which 
was  not  required  for  its  own  use.  So  a  stage-coach  company,  or  a  street 
railway  corporation,  would  exceed  its  corporate  powers  if  it  engaged  exten- 
sively in  the  transportation  of  passengers  and  merchandise  on  land  and  sea 
by  steam,  but  it  would  be  acting  strictly  within  the  limits  of  its  capacity  if 
it  should  let  a  horse,  or  a  coach,  or  a  car,  not  required  for  its  own  immediate 
purposes,  to  another  person  or  corporation,  or  should  enter  into  a  contract 
for  the  employment  of  its  horses  in  another  occupation  during  a  portion  of 
the  year  when  the  business  of  the  corporation  did  not  require  their  use.  We 
can  see  no  substantial  difference  between  transactions  of  this  character  and 
that  which  the  defendants  entered  into  when  they  made  the  contracts  with 
the  plaintiffs." 

Bemarks. — But  would  it  not  be  more  agreeable  to  principles  of  justice 
to  hold  the  corporation  responsible  for  contracts  made  in  the  execution  of 
the  ultra  vires  enterprise  supposed  by  the  learned  judge?  Where  the 
unauthorized  enterprises  are  the  result  of  the  unanimous  will  of  all  the 
stockholders,  or  of  the  agents  khey  have  constituted,  and  whose  acts  they 
have  expressly  or  impliedly  approved,  is  there  any  reason  or  sound  principle 
that  should  shield  the  company  from  contracts,  made  and  entered  into  in  the 
due  execution  of  them?  llie  current  of  authority  holds  private  corporations 
liable  for  the  torts  of  servants,  as  we  shall  hereafter  see,  even  where  the 
torts  are  committed  in  the  execution  of  ultra  vires  pursuits  and  enterprises. 
What  reason  is  there  for  a  distinction?  Why  should  the  corporation  be  held 
for  an  unintentional  trespass  committed  by  an  agent,  in  the  execution  of  an 
ultra  vires  business,  authorized  by  the  corporation,  but  be  relieved  irom  an 
ultra  vires  contract  authorized  in  the  same  way? 

The  argument  in  support  of  the  doctrine  that  the  stockholders  might  suf- 
fer unless  protected  by  it,  loses  all  its  force  where  they  are  unanimous  in 
their  desires  for  the  ultra  vires  act.  And  the  dissentient  ones  always  have 
a  remedy  in  equity  by  ixij unction,  which  we  will  hereafter  consider.  But 
the  more  extreme  doctrine  tolerates  the  plea  of  ultra  vires,  not  only  where 
they  have  assented,  but  where  they  have  knowingly  reaped  the  benefit  and 
appropriated  the  consideration  of  the  ultra  vires  contract.  We  shall  show 
hereafter,  however,  that  this  doctrine  has  been  qualified  if  not  entirely  over- 
thrown. One  argument,  it  may  be  said,  remains;  namely,  that  the  State, 
the  sovereign  granting  the  franchise,  is  interested  in  limiting  the  acts  of 
corporations  within  the  powers  conferred,  and  that  public  policy  requires  it. 
But  we  shall  hereafter  show  the  remedy  of  the  State  in  such  cases. 
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The  same  dootrine  maintained  in  England  in  1861.— A  cor- 
poration authorized  to  keep  steam  vessels  for  the  purposes  of 
a  ferry  may  use  them  for  excursion  trips.— In  Forest  v.  Manches' 
ter  R.  C0./8O  Beav.,  40,  the  same  doctrine  maintained  in  the  preceding  case 
was  also  held  in  the  English  Rolls  Court,  in  1861.  A  railway  company  pos- 
sessing the  usual  powers  was  also  authorized  to  establish  and  maintain 
''steam  and  other  boats,  etc.,  for  the  conveyance  of  carriages,  horses,  cat- 
tle, goods,  wares,  merchandise  and  other  portable  articles  and  foot  passen- 
gers over  and  across  the  river  Humber,**  at  a  certain  designated  place,  and 
to  and  from  certain  points  on  opposite  sides  of  the  river.  The  company  had 
for  the  purposes  of  the  ferry,  eight  steamers,  and  had  for  ten  years  used 
tiiem,  when  not  otherwise  required  for  the  ferry  service,  in  taking  passen- 
gers on  excursion  trips  to  Spurn  Point,  a  headland  running  into  the  German 
Ocean,  at  a  distance  of  twenty-eight  miles  from  Hull.  The  plaintiff,  who 
was  a  stockholder,  commenced  a  suit,  in  which  he  claimed  that  such  a  prac- 
tice was  not  sanctioned  by  the  powers  given  to  the  railway  company,  and 
praying  a  declaration  that  the  railway  company  were  not  authorized  to  con- 
vey in  boats  or  vessels,  passengers,  etc.,  to  and  from  Spurn  Point,  etc.  On 
this  question  Sir  John  Romilly,  Master  of  the  Rolls,  expressed  his  opin- 
ion as  foUows:  "The  evidence  shows,  as  it  may  reasonably  be  supposed, 
that  there  are  particular  days,  such  as  market  and  fair  days,  upon  which  the 
traffic  between  the  two  points  of  the  ferry  is  greater  than  upon  other  days. 
By  reason  of  the  obligation  which  they  have  entered  into  with  the  legisla- 
ture and  the  public,  the  company  are  bound  to  provide  sufficient  accommo- 
dation to  take  everybody  on  those  days.  It  may  well  be  that  the  traffic,  on 
those  days,  may  be  double  of  that  upon  ordinary  occasons.  The  defendants 
state  that  the  traffic  is  much  greater  on  some  days  than  on  others,  which  is 
all  that  is  required  for  the  purpose  of  establishing  the  point.  Upon  those 
days  they  require  a  larger  number  of  steamboats  than  they  do  upon  other 
days.  The  evidence  satisfies  me  that  the  steamboats  are  kept  for  the  pur- 
pose of  performing  the  obligation  which  the  company  have  entered  into  with 
the  legislature,  and  with  the  public  through  the  legislature,  and  which  they 
are  bound  to  perform.  What  are  they  to  do  with  those  steamboats  at  other 
times  when  unemployed  at  the  ferry?  Are  they  to  keep  them  idle?  I  am 
of  opinion  that  they  are  not;  and  that  if  the  capital  of  the  company  is  really 
embarked  for  the  purpose  of  the  ferry  and  not  for  the  purpose  of  excui-sions, 
when  the  steamboats  are  not  required  to  carry  over  the  persons  who  wish  to 
use  the  ferry  tbej  are  at  liberty  to  use  them  as  they  think  fit  for  the  profit 
of  the  company,  and  either  to  let  them  out  to  private  parties  for  excursions, 
or  to  cany  excursion  parties  themselves.  In  both  cases,  it  appears  to  me, 
that  they  are  neither  contravening  the  object  of  the  provisions  of  the  legis- 
lature, nor  violating  the  principle  upon  which  they  are  established,  which 
is,  to  cany  any  person  who  may  require  it  over  the  feny.  Accordingly,  I 
am  of  opinion  that  the  company  are  justified  in  acting  as  they  have.*^ 

Another  English  case  adopting  the  broader  doctrine.— In 
Simpson  v.  Westminster  Palfice  Hotel  Co,  (Limited),  2  De.  G.  F.  &  J.,  141; 
29  L.  J.  Ch.,  561;  affirmed,  8  H.  L.  C,  712,  where  the  company  was  created 
for  the  purpose  of  building  a  hotel  and  of  "carrying  on  the  usual  business 


70  ULTRA  VIBES — 

of  a  hotel  and  tavern  therein,  and  of  doing  all  sach  things  as  are  incidental 
or  otherwise  conducive  to  the  attainment  of  the  above  objects  **;  and  the 
company  built  a  large  hotel,  containing  317  rooms,  but  before  it  was  opened 
the  directors,  with  tiie  assent  of  a  m^ority  of  the  shareholders,  agreed  to  let 
a  portion  of  the  rooms,  to-wit,  169  rooms,  for  offices,  to  the  India  Board,  at 
a  rent  of  6,000/.  a  year,  for  the  term  of  three  years,  with  the  privilege  of  the 
Board  to  extend  it  to  five  years.  The  directors  further  agreed  to  make  some 
alterations  to  accommodate  the  Board,  which  would  cost  about  2,0002.,  and 
cause  a  further  expense  at  the  expiration  of  the  lease  in  restoring  the  rooms 
to  a  condition  suitable  for  hotel  purposes.  This  lease  was  entered  into  by 
the  directors  of  the  hotel  company  because  they  believed  that  there  would  not 
be  a  demand  for  so  large^a  hotel  at  first,  and  because  they  had  not  sufficient 
capital  to  open  the  whole  at  once.  It  was  held  that  the  agreement  was  not 
ultra  vires,  and  that  the  court  ought  not  to  restrain  the  execution  of  the 
agreement.    See,  also,  Horsey^ a  Claim,  L.  R.,  5  Eq.,  561;  37  L.  J.  Ch.,  395. 

Implied  incidental  powers. — In  Moss  v:  Averill,  10  N.  Y.,  449,  the 
action  was  against  a  stockholder,  under  the  proviRions  of  the  statute  of  New 
York  making  stockholders  liable  for  debts  contracted  by  the  corporation,  to  re- 
cover on  two  promissory  notes  made  by  the  corporation  as  the  consideration  of 
a  sale  to  the  corporation  of  certain  real  and  personal  property,  consisting  of  a 
smelting-house  and  shops,  pots,  moulds,  implements  and  machinery,  which 
had  been  used  in  the  businebs  of  washing  and  smelting  lead  on  the  premises 
by  the  vendors.  The  corporation  was  created  *'  for  the  purpose  of  raising 
and  smelting  lead  ore."  The  real  estate  embraced  about  fifty  acres,  and  one 
of  the  shanties  thereon  had  been  used  as  a  school-house  for  the  children  of 
the  workmen  formerly  employed  in  the  business.  The  company  also  as- 
sumed a  certain  engagement  of  the  payees  of  the  notes,  who  had  been  car- 
rying on  the  business  for  some  time  previous,  by  which  they  had  rented  lake 
vessels  to  certain  parties,  and  agreed  that  all  ore  smelted  by  them,  or  their 
assigns  of  the  smelting  works,  should  be  transported  to  market  by  the  latter, 
who  were  engaged  in  the  transportation  business. 

In  this  case  Willabd,  J.,  observes:  " No  question  is  better  settled  upon 
authority  than  that  a  corporation  not  prohibited  by  law  from*  doing  so,  and 
without  any  express  power  in  its  charter  for  that  purpose,  may  make  a  nego- 
tiable promissory  note  payable  either  at  a  future  day  or  upon  demand,  when 
such  note  is  given  for  any  of  the  legitimate  purposes  for  which  the  company 
was  incorporated.  *  *  *  On  the  argument,  great  stress  was  laid  upon 
the  objection  that  the  corporation  had  no  right  to  make  the  purchase  of  the 
smelting  works;  and  certainly  not  of  the  building  called  the  school-house, 
and  the  implements  of  husbandry  mentioned  in  the  inventory.  *  *  * 
Had  the  corporation  subscribed  $15,000  for  the  erection  of  a  chapel  to  Union 
College,  or  purchased  a  farm  for  an  agricultural  seminary,  or  a  wholesale 
store  in  the  city  of  New  York,  for  the  general  purposes  of  trade,  it  would  not 
have  been  denied  that  those  acts  were  unauthorized  by  the  charter.  In  a 
case  so  strongly  marked  as  the  one  supposed,  the  judge  at  the  circuit  would 
have  been  authorized  to  non-suit  a  plaintiff,  if  the  sustaining  of  the  action 
required  the  acknowledgment  of  the  validity  of  those  acts,  or  to  direct  a  ver- 
dict in  conibrmity  to  the  law.    But  where  a  case  is  not  so  strongly  marked. 
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where  the  property  purchased  falls  within  the  fifeneral  scope  of  the  charter, 
and  the  only  objection  is  that  some  articles  apparently  unnecessary  are  in- 
cluded, the  good  faith  of  the  purchaser  should  be  sumbitted  to  the  jury.** 

In  reference  to  the  contract  for  the  transportation  of  their  ores  the  court 
further  remarked:  **The  powers  conferred  upon  the  corporation  by  the  char- 
ter were  broad  enough  to  authorize  them  to  transport  their  lead  to  market. 
It  could  not  ha^e  been  supposed  by  the  legislature  thatihe  ore  when  smelted 
should  remain  in  the  woods  of  Rossie  until  purchasers  came  to  buy  it.  The 
company  had  a  right  to  adopt  any  reasonable  mode  of  transporting  it  to 
market.  *  *  *  If  they  could  contract  for  sending  one  ton  to 
market  they  could  contract  for  sending  to  market  by  a  single  company  the 
whole  product  of  the  season.**  See,  also,  Morgan  v.  Donovan,  58  Ala.,  241. 
In  harmony  with  this  case  are  the  views  of  Mr.  Justice  Earlb,  in  the 
English  case  oH Mayor  o/Nottoich  v.  Norfolk  R.  Co,,  30  Eng.,  L.  &  E.,  120; 
4  E.  &  B.,  896;  24  L.  J.,  105.  He  says:  **The  question  put  in  the 
course  of  the  argument,  '  Would  a  contract  by  a  railway  company  for  a 
theater  or  chapel  be  void?  *  exemplifies  the  doctrine.  It  might,  or  it  would 
not,  according  as  the  purpose  of  the  contracting  parties  was  or  was  not  con- 
nected with  the  railway.  It  might  be  a  speculation  separate  from  the  rail- 
way, and  prohibited.  Or,  if  works  were  wanted  in  a  waste  place,  and  the 
company  found  it  for  their  interest  to  build  a  town  and  supply  it  with  all 
the  requisites  of  habitancy,  and,  in  order  to  secure  a  permanent  supply  of 
workmen  of  skill  and  responsibility,  added  a  chapel  or  a  theater,  with  re- 
hgious  or  secular  instruction,  it  might  be  for  the  interest  of  the  railway  and 
valid;  and,  though  distantly  connected,  the  outlay  might  be  found  event- 
ually to  increase  the  profit  from  the  traffic.**  And  in  the  same  case, 
which  was  a  suit  from  covenant.  Lord  Oaicpbbll  says:  "The  mere  cir- 
cumstance of  a  covenant  by  directors  in  the  name  of  the  company  being  ultra 
vires  as  between  them  and  the  shareholders,  does  not  necessarily  disentitle 
the  covenantee  to  sue  upon  it.  For  example,  if  the  directors  of  a  railway 
company  were  to  enter  into  a  contract  under  the  seal  of  the  company  for  the 
purchase  of  a  large  quantity  of  iron  rails,  and  to  pay  for  them  at  a  fixed 
price,  as  the  vendor  had  reasonable  ground  for.  supposing  that  the  rails  were 
wanted  for  the  purpose  of  the  railroad,  it  would  be  no  defense  to  an  action  for 
the  price,  or  for  not  accepting  them,  that  the  rails  were  illegally  purchased 
on  speculation,  to  be  resold  by  the  directors  for  their  own  profit.  But  suppose 
that  the  directors  of  a  railway  company  should  purchase  a  thousand  gross  of 
green  spectacles  as  a  speculation,  and  should  put  the  seal  of  the  company  to 
a  deed  covenanting  to  pay  for  these  goods,  here  would  be  a  clear  excess  of 
authority  on  the  part  of  the  directors;  this  excess  of  authority  would  neces- 
sarily be  known  to  the  covenantee,  and  he  being  in  pari  delicto,  1  conceive 
that  the  maxim  would  apply  potior  est  conditio  possidentis.  This  would  be 
an  illegal  contract  to  misapply  the  funds  of  the  company,  and  the  illegality 
might  be  set  up  as  a  defense.  So  if  without  any  consideration  whatever 
the  directors  of  a  railway  company  were  to  put  the  company's  seal  to  a  deed 
covenanting  to  pay  a  mere  stranger  1,000/.,  this  would  be  ultra  vires  to  the 
knowledge  of  the  covenantee,  and  he  could  not  maintain  an  action  to 
recover  the  1,0007.  from  the  funds  of  the  company,  in  fraud  of  the  share- 
holders.** 
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B-emarks.— In  fche  case  of  bonds,  coupons  and  other  negrotiable  paper,  as 
we  shall  hereafter  show,  if  they  are  formally  executed,  and  the  corporation 
had  power  to  make  such  instruments  for  any  purpose,  and  they  are  made 
and  delivered  for  a  purpose  that  is  in  fact  ultra  vires',  they  still  haye  all  the 
qualities  of  ordinary  commercial  paper  in  the  hands  of  a  bona  fide  holder 
for  value. 

In  the  supposed  case  of  Judge  Eldon,  of  the  building  of  a  "thea- 
ter or  a  chapel,'*  and  those  of  Judge  GAicPBEiiL.  of  the  purchase  of 
**iron  rails'*  and  ** green  spectacles,**  the  application  of  the  doctrine 
is  made  to  depend  upon  the  intention  of  the  parties.  And  according 
to  the  current  of  authority,  if  negotiable  instruments  were  issued  there- 
for the  doctrine  would  not  apply  to  a  bona  fide  holder  of  them  for 
value.  In  fact,  from  the  reasoning  in  the  case  of  Mayor  of  Norwich  v, 
Norfolk  R,  Co,,  it  would  only  be  necessary  for  the  vendor,  in  the  supposed 
case  of  the  spectacles,  to  act  in  good  faith;  and  from  the  general  reasoning 
in  the  other  cases  it  would  not  be  impossible  for  a  sale  of  a  '*  thousand  gross 
of  green  spectacles  **  to  be  made  to  a  railroad  company  in  good  faith,  and 
be  within  the  scope  of  its  authority  to  purchase.  We  could  imagine  a  case 
where  it  would  be  legitimate  for  them  to  make  such  a  purchase,  and  where 
the  contract  would  be  binding,  within  the  reasoning  and  the  general  prin- 
ciples of  the  cases.  But  who  shall  determine  the  question  whether  void  or 
valid? 

Is  it  a  question  to  be  determined  by  the  court  as  one  of  law?  It  would 
appear  to  be  one  that  must  depend  upon  the  facts  and  circumstances  of  the 
case;  and  especially  upon  the  bonafidee  of  the  party  dealing  with  the  com- 
pany, where  he  seeks  the  enforcement  of  the  contract.  In  such  a  case  it 
must  present  a  question  of  fact,  appropriate  for  the  finding  of  a  jury.  On 
the  other  hand,  if  the  corporation  has  executed  a  negotiable  instrument,  for 
the  consideration  of  some  contract  entered  into  by  them,  which  is  in  &ct 
ultra  virett,  and  on  this  ground  might  defeat  a  recovery  by  the  other  party 
to  the  contract  or  the  payee  of  the  instrument,  still  this  would  not  avail 
them  in  a  suit  by  a  bona  fide  holder  of  the  intrument  for  value  if  the  corpo- 
ration had  authority  to  make  such  instruments  for  any  purpose.  See  post, 
Ch.  II,  third  selected  case  and  notes. 

Other  incidental  powers,  not  ultra  vires.— Among  the  incidental 
powers  that  a  corporation  may  exercise  is  the  power  to  act  through  its  ofii- 
cers  and  agents,  outside  the  limits  of  the  jurisdiction  of  the  State  or  sov- 
erignty  creating  it,  unless  prohibited  by  its  charter  or  positive  statutory 
enactment.  The  only  controversy  in  relation  to  such  acts  is,  whether  they 
are  the  acts  of  the  corporate  body  or  the  acts  of  the  officers  or  agents. 
In  Galveston  R.  Co,  v.  Cowdry,  11  Wall.,  476,  it  was  observed:  **It  is 
next  objected  that  the  mortgages  were  not  properly  executed,  because  the 
meeting  of  the  directors  by  which  the  mortgages  were  authorized  to  be  exe- 
cuted were  held  in  the  city  of  New  York.  It  is  not  denied  that  the  mort- 
gages were  executed  in  good  faith  under  the  corporate  seal,  and  signed  by 
the  president  and  countersigned  by  the  treasurer  of  the  company,  and  duly 
recorded  in  the  proper  offices  of  registry  in  the  State  of  Texas.  No  doubt  it 
can  be  true  in  many  cases  that  the  ex-territorial  acts  of  directors  would 
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be  held  void;  as  where  a  set  of  direcion  of  a  New  Jersey  corporation 
met  in  Philadelphia,  against  a  positive  prohibitory  statute  of  New  Jersey, 
and  improperly  voted  themselves  certaLa  shares  of  stock.  And  other 
cases  might  be  pat  where  their  acts  would  be  held  void  without  a  prohibi- 
tory statute;  and  it  is  generaUy  true  that  a  corporation  exists  only  within 
the  territory  of  the  jurisdiction  that  cre|ted  it.  But  it  is  well  settled  that  a 
corporation  may,  by  its  agents,  make  contracts  and  transact  business  in 
another  territory,  and  may  sue  and  be  sued  therein.** 
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CHAPTER  11. 


ULTRA  VIRES,  NOT  APPLICABLE  TO  THE  COMMERCIAL  PAPER 
OF  A  MANUFACTURING  CORPORATION  IN  THE  HANDS  OF 
A  BONA  FIDE  HOLDER.  AUTHORITY  TO  MAKE  SUCH  PA- 
PER IS  INCIDENTAL  TO  CORPORATE  POWER. 


THIBD  BELBCTED  GA8B. 

Monument  National  Bakk.  v.  Globe  Works.* 

The  note  of  a  manufacturing  corporation  in  the  hands  of  a  holder  in  good 
fiuth  for  value,  who  took  it  before  maturity,  and  without  knowledge  that 
the  maker  had  not  received  full  consideration,  can  be  enforced  afpainst 
the  corporation,  although  it  was  made  as  an  accommodation  note. 

HoAB,  J. — The  single  question  presented  for  onr  decision  in 
this  cause,  all  others  which  arise  u}X)n  the  report  having  been 
waived,  is  whether  the  note  of  a  manufacturing  corporation, 
in  the  hands  of  a  holder  in  good  faith  for  value,  who  took  it 
before  maturity  and  without  any  knowledge  that  the  makers 
had  not  received  the  full  consideration,  cannot  be  enforced 
against  them,  because  it  was,  in  fact,  made  as  an  accommoda- 
tion note. 

The  argument  for  the  defendant  takes  the  ground  that  to 
issue  an  accommodation  note  is  not  within  tlie  powers  con- 
ferred upon  the  corporation,  and  that,  as  any  persons  taking  it 
had  notice  that  it  was  the  note  of  the  corporation,  they  had 
notice  that  it  was  of  no  validity  unless  issued  for  a  purpose 
within  the  scope  of  the  corporate  powers,  and  were,  therefore, 
'  bound  to  ascertain  not  only  that  it  was  executed  by  the  officer 

•  Bqparted  Jn  101  MaM.,  07  (1869). 
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of  the  corporation  who  had  the  general  authority  to  sign  the 
notes  which  they  might  lawftiUy  make,  but  that  the  purpose 
for  which  it  was  issued  was  such  as  Jthe  charter  authorized 
them  to  entertain  and  execute. 

The  court  are  all  of  opinion  that  this  position  is  not  tenable, 
and  that  the  defense  cannot  be  maintained. 

It  has  long  been  settled  in  this  Commonwealth  that  a  manu- 
facturing corporation  has  the  power  to  make  a  negotiable 
promissory  note.  Narragansett  Bank  v.  Atlantic  Silk  Co,<i 
3  Met.,  282.  And  it  was  held  in  Bird  v.  Daggett^  97  Mass., 
494,  as  a  just  corollary  to  that  proposition,  that  such  a  note 
in  the  hands  of  a  holder  in  good  faith  for  value  is  binding 
upon  the  maker,  although  made  as  an  accommodation  note. 
The  question  was  not  discussed,  nor  the  reasons  for  the  decision 
fully  stated,  in  Bird  v,  Daggett;  but  it  was  assumed  that  the 
doctrine  announced  was  clear  and  undoubted  law. 

The  doctrine  of  ultra  vio'es  has  been  carried  much  further 
in  England  than  the  courts  of  this  country  have  been  disposed 
to  extend  it;  but,  with  just  limitations,  the  principle  cannot 
be  questioned  that  the  limitations  to  the  authority,  powers  and 
liability  of  a  corporation  are  to  be  found  in  the  act  creating  it. 
And  it  no  doubt  follows,  as  claimed  by  the  learned  counsel  for 
the  defendants,  that  when  powers  are  conferred  and  defined  by 
statute,  every  one  dealing  with  the  corporation  is  presumed  to 
know  the  extent  of  those  powers. 

But  when  the  transaction  is  not  the  exercise  of  a  power  not 
conferred,  on  a  corporation,  but  the  abuse  of  a  general  power 
in  a  particular  instance,  the  abuse  not  being  known  to  the  other 
contracting  party,  the  doctrine  of  ultra  vires  does  not  apply. 
As  was  said"  by  Beldon,  J.,  in  Bissell  v.  Michigan  Southern 
i&  Northern  Indiana  Railroad  Co.y  22  JST.  T.,  289,  290: 
*'  There  are  no  doubt  cases  in  which  a  corporation  would  be 
estopped  from  setting  up  this  defense,  although  its  contract 
might  have  been  really  unauthorized.  It  would  not  be  avail- 
able in  a  suit  brought  by  a  hona  fide  indorsee  of  a  negotiable 
promissory  note,  provided  the  corporation  was  authorized  to 
give  notes  for  any  purpose;  and  the  reason  is,  that  the  cor- 
poration, by  giving  the  note,  has  virtually  represented  that  it 
was  given  for  some  legitimate  purpose,  and  the  indorsee  could 
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not  be  presumed  to  know  the  contrary.  The  note,  however,  • 
if  given  by  a  corporation  absolutely  prohibited  by  its  charter 
from  giving  notes  at  fill,  would  be  voidable  not  only  in  the 
hands  of  the  original  payee,  but  those  of  any  subsequent 
holder;  because  all  persons  dealing  with  a  corporation  are  bound 
to  take  notice  of  the  extent  of  its  chartered  powers.  The  same 
principle  is  applicable  to  contracts  not  negotiable.  When  the 
want  of  power  is  apparent  upon  comparing  the  act  done  with 
the  terms  of  the  cliarter,  the  party  dealing  with  the  corpora- 
tion is  presumed  to  have  knowledge  of  the  defect,  and  the  de- 
fense of  uK/ra  vires  is  available  against  him.  But  such  a  de- 
tense  would  not  be  permitted  to  prevail  against  a  party  who 
cannot  be  presumed  to  have  had  any  knowledge  of  the  want 
of  authority  to  make  the  contract  Hence,  if  the  question  of 
power  depends  not  merely  upon  the  law  under  which  the  cor- 
poration acts,  but  upon  the  existence  of  certain  extrinsic  facts, 
resting  peculiarly  within  the  knowledge  of  the  corporate  oflS- 
cers,  then  the  corporation  would  be  estopped  from  denying 
that  which,  by  assuming  to  make  the  contract,  it  had  virtually 
affirmed." 

This  doctrine  seems  to  us  sound  and  reasonable;  and.  in 
conformity  with  it,  it  was  held  in  Farmers^  do  Mechanics' 
Bamk  v.  Empi/re  Stone  Dressing  Co.^  6  Bosw.,  275,  that  an 
accommodation  acceptance  by  an  officer  of  a  manufacturing 
corporation,  on  behalf  of  the  company,  was  not  binding, 
unless  the  consideration  had  been  advanced  upon  the  faith  of 
the  acceptance;  but  that  if  the  consideration  was  paid  in  good 
faith  afler  the  acceptance,  and  upon  the  credit  of  it,  it  could 
be  enforced. 

So  it  was  said  by  Lord  St.  Leonabds,  that  he  felt  a  disposi- 
tion "  to  restrain  the  doctrine  of  ultra  vires  to  clear  cases  of 
excess  of  power,  with  the  knowledge  of  the  other  party,  ex- 
press or  implied  from  the  nature  of  the  corporation,  and  of  the 
contract  entered  into."  Eastern  Counties  Railway  Go,  v. 
Hawkes^  5  H.  L.  Gas.,  331,  373.  The  cases  on  which  the  de- 
fendants rely  are  cases  against  municipal  corporations,  in  re- 
spect to  which  the  rule  is  much  more  rigid,  or  for  the  most 
part  those  in  which  the  other  contracting  party  had  notice 
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upon  the  face  of  the  transaction  of  the  want  of  corporate 
power. 

There  can  be  no  doubt  that  it  is  very  often  true  that  a  cor- 
poration may  be  responsible  for  the  unauthorized,  and  even 
for  the  unlawful  acts  of  its  agents,  apparently  clothed  with  its 
authority.  No  corporation  is  empowered  by  its  charter  to 
commit  an  assault  and  battery;  yet  it  has  frequently  been  held 
accountable,  in  this  Commonwealth,  for  one  committed  by  its 
servants.  Bills  of  a  bank  issued  without  consideration,  and 
even  stolen,  are  good  in  the  hands  of  an  innocent  holder  for 
value.  Many  other  illustrations  might  be  given,  but  enough 
has  been  said  to  show  the  principle  on  which  our  decision  rests. 

Judgment  fob  the  plaintiffs. 


COMMERCIAL  PAPER  NOT  HELD  BONA  FIDE. 


fourth  selected  case. 

Fbanklin  Company  v.  Lewiston   Savings  Institution  fob 

Savings.* 

Corporations  possess  such  powers,  and  such  only  as  the  law  of  their  crea- 
tion confers  upon  them;  and  when  created  by  public  acts  of  the  le^sla- 
ture,  parties  dealing  with  them  are  char j^eable  with  notice  of  their  pow- 
ers, and  the  limitations  upon  them,  and  cannot  plead  ignorance  in 
avoidance  of  the  defense  of  ultra  vires. 

The  trustees  of  the  Lewiston  Institution  for  Savings  subscribed  for  050,000 
of  the  capital  stock  of  the  Continental  Mills,  and  having  no  money 
to  pay  for  it,  the  Franklin  Company,  another  corporation,  paid  that 
amount  to  the  Continental  Mills,  taking  the  notes  of  the  Savings  Insti- 
tution therefor,  and  a  certificate  of  the  stock  in  their  own  name  as  col- 
lateral security  for  the  pajrment  of  the  notes.  Held,  that  the  action  of 
the  trustees  of  the  savings  institution  was  uUra  vires;  that  it  is  not 
within  the  authority  of  savings  institutions,  at  a  time  when  they  have 
no  iimds  for  investment,  to  purchase  stocks  or  other  property,  not  needed 
for  immediate  use,  on  credit,  and  thus  create  a  debt  binding  upon  the  in- 
stitution; that  the  Franklin  Company,  having  participated  in  the  illegal 
transaction,  could  not  claim  the  privileges  of  a  bona  fide  holder  of  com- 

nteported  in  es  He.,  43  (U77). 
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mercial  paper;  and  that  the  Bsmnga  institation,  having  received  no  ben- 
efit from  the  transaction,  was  not  estopped  to  set  up  the  defense  of  ultra 
vires, 

Semhle,  upon  the  authorities  cited,  that  in  the  United  States  corpora- 
tions cannot  purchase,  or  hold,  ^r  deal  in  the  stocks  of  other  corpora- 
tions, unless  expressly  authorized  to  do  so  by  law. 

Watson,  J. — The  claim  which  we  are  required  to  pass  npon 
originated  in  this  way:  In  April,  1876,  the  trustees  of  the 
Lewiston  Institution  for  Savings  subscribed  for  $50,000  worth 
of  the  capital  stock  of  the  Continental  Mills,  one  of  the  manu- 
facturing corporations  doing  business  at  Lewiston.  The  sav- 
ings bank  had  no  money  with  which  to  pay  for  the  stock,  and 
in  July  following  the  Franklin  Company,  another  corporation 
doing  business  at  Lewiston,  agreed  to  pay  $50,000  to  the  Con- 
tinental Mills,  take  the  notes  of  the  savings  bank  for  the 
amount,  and  hold  the  stock  as  security.  Five  notes  for  $10,- 
000  each,  payable  in  one  year  from  date,  with  interest  semi- 
annually, were  prepared  and  signed  by  the  treasurer  of  the 
savings  bank  and  sent  to  .William  B.  Wood,  at  Boston,  and  he 
being  treasurer  of  the  Continental  Mills,  as  well  as  treasurer 
of  the  Franklin  Company,  paid  the  money  in  his  latter  capac- 
ity to  himself  in  his  former  capacity,  and  afterward  (which 
does  not  appear)  made  a  certificate,  signed  by  himself  and  the 
president  of  the  Continental  Mills  corporation,  stating  that 
the  Franklin  Company  was  the  **  proprietor  of  five  hundred 
shares  in  the  Continental  Mills  as  collateral."  It  does  not  ap- 
pear that  this  certificate  was  ever  delivered  to  the  savings 
bank,  or  offered  to  them,  or  that  any  of  its  oflScers  ever  knew 
of  its  existence.  And  it  does  not  show  upon  its  face  that  the 
savings  bank  has  any  interest  in  the  stock,  or  any  connection 
with  it  whatever.  The  Lewiston  Institution  for  Savings  be- 
came insolvent  in  May,  1876;  commissioners  were  appointed 
to  receive  and  decide  upon  all  claims  against  the  institution. 
The  Franklin  Company  presented  for  allowance  the  five  notes 
above  described  and  afterward  filed  a  claim  for  $50,000  and 
interest,  as  so  much  money  paid  out  by  the  Franklin  Company 
at  the  request  and  for  the  benefit  of  the  savings  institution. 
Both  claims  were  rejected  by  the  commissioners  and  the  case 
is  before  the  law  court  on  report  agreed  to  by  counsel.    There 
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is  no  other  consideration  for  the  notes  and  no  other  basis  for 
the  claim  for  money  paid  than  the  payment  to  the  Continental 
Mills  above  described.  The  claims,  therefore,  are  one  in  sub- 
stance, although  presented  in  two  forms. 

I.  The  first  question  is  wh^her  it  is  competent  for  the 
trustees  of  a  savings  bank,  at  a  time  when  there  are  no  funds 
in  the  bank  for  investment,  to  agree  to  take  shares  in  a  manu- 
facturing corporation,  and  thereby  create  a  debt  binding  upon 
the  bank. 

We  think  not.  It  is  familiar  law  that  a  corporation  pos- 
sesses such  powers,  and  such  only,  as  the  law  of  its  creation 
confers  upon  it.    The  rule  is  stated  with  great  uniformity: 

"A  corporation  has  only  such  powers  as  are  specifically 
granted,  or  such  as  are  necessary  for  carrying  the  former  into 
effect;  and  these  powers  can  only  be  exercised  for  the  pur- 
poses contemplated  by  its  charter."  Brightley's  Federal  Di- 
gest, citing  Humphreville  Copper  Co.  v.  Sterling^  1  West. 
L.  Mo.,  126;  Beaty  v.  Knowler^  4  Pet.,  152;  s.  o.  1  McL., 
41 ;  Perine  v.  Chesapeake  dk  Delanjoa/re  Canal  Co.^  9  How., 
172;  FarmAim  v.  Blorckstone  Canal  Co.^  1  Sum.,  46. 

^'A  corporation  can  do  no  acts  and  make  no  contracts,  either 
within  or  without  tlie  State  which  created  it,  except  such  as  are 
authorized  by  its  charter."  Br.  Fed.  Dig.,  citing  Bank  of 
Aug^ista  v.  Earle^  18  Pet.,  619;  Tombighee  B.  B.  Co.  v.  Knee- 
landy  4  How.,  16;  Bunyan  v.  Coster^e  Leesee^  14  Pet.,  122. 

^'A  corporation  being  the  mere  creature  of  law,  possesses 
only  those  properties  which  the  charter  of  its  creation  confers 
upon  it,  either  expressly  or  as  incidental  to  its  very  existence." 
Mabshall,  C.  J.,  in  Da/iifmouth  College  v.  Woodward^  4 
Wheat.,  618,  686. 

"An  incidental  power  is  one  that  is  directly  and  immedi- 
ately  appropriate  to  the  execution  of  the  specific  power  granted, 
and  not  one  that  has  a  slight  or  remote  relation  to  it."  Hood 
V.  N.  Y.  <6  N.  H.  Bailroadj  22  Conn.,  1  and  502. 

As  corporations  are  created  by  public  acts  of  the  legisla- 
ture, and  all  their  powers,  duties  and  obligations  are  declared 
and  clearly  defined  by  public  law,  parties  dealing  with  them 
must  take  notice  of  those  powers  and  the  limitations  upon 
them  at  their  peril,  and  will  not  be  allowed  to  plead  ignorance 
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of  those  powers  and  limitations  in  avoidance  of  the  defense  of 
ultra  vires.  Pearoe  v.  Mad.  <&  Ind.  Railroad^  21  How., 
441 ;  Andrews  v.  Ins.  Co.^  37  Maine,  266. 

"  In  the  United  States  corporations  cannot  purchase,  or 
hold,  or  deal  in  the  stocks  of  other  corporations,  unless  ex- 
pressly authorized  to  do  so  by  law."  Green's  Brice's  TJlira 
Vires,  95,  note,  citing  a  large  number  of  authorities. 

"  It  certainly  needs  no  argument  or  authority  to  show  that 
a  corporation  created  for  the  purpose  of  insurance  has  no 
power  to  advance  its  moneys  or  obligations  to  sustain  another 
corporation  in  a  similar  or  dissimilar  business."  Opinion  of 
the  court  in  Berry,  Receiver,  v.  Tates,  24  Barb.,  199. 

"  When  the  directors  of  the  company  subscribe  for  stock  in 
a  building  corporation,  whatever  may  have  been  their  motive, 
they  transcended  the  powers  conterred  upon  them,  and  de- 
parted from  the  legitimate  business  of  the  company,  as  much 
as  if  they  had  subscribed  for  stock  in  a  manufacturing  or 
steamboat  company;  and  such  subscription,  in  our  opinion,  is 
not  binding  upon  the  defendants,  and  any  payment  made  upon 
it  to  the  plaintiffs  would  be  money  received  without  consider- 
ation." Opinion  of  the  court  in  Mutual  Savings  Bank  v. 
Meriden  Agency  Company,  24  Conn.,  159. 

If  a  corporation  can  purchase  any  portion  of  the  capital 
stock  of  another  corporation,  it  can  purchase  the  whole,  and 
invest  all  its  funds  in  that  way,  and  thus  be  enabled  to  engage 
exclusively  in  a  business  entirely  foreign  to  the  purposes  for 
which  it  was  created.  A  banking  corporation  could  become 
a  manufacturing  corporation,  and  a  manufacturing  corporation 
could  become  a  banking  corporation.  This  the  law  will  not 
allow;  and  it  has  been  held  that  notes  given  by  a  manufactur- 
ing corporation  for  the  purchase  of  shares  in  a  bank  are  not 
collectible.  Swrwner  v.  Ma/rcy,  8  W.  &  M.,  105.  That  the 
notes  given  by  a  railroad  corporation,  for  the  purchase  of  a 
steamboat  to  be  run  in  connection  with  its  road,  are  not  col- 
lectible.   Pearce  v.  Railroad,  21  How.,  441. 

It  would  seem,  therefore,  upon  principle  as  well  as  authority, 
that  it  is  not  within  the  authority  of  the  trustees  of  a  savings 
bank  to  invest  its  funds  in  the  stock  of  manufacturing  corpor- 
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atioDB,  nnless  expressly  authorized  so  to  do  by  its  charter,  or 
the  public  Iftws  of  the  State. 

But  we  do  not  rest  our  decision  upon  this  ground.  We 
rest  it  upon  the  broader  ground  that  it  is  not  competent  for 
the  trustees  of  a  savings  bank  to  purchase  on  credit  property 
of  any  kind,  not  needed  for  immediate  use,  or  the  investment 
of  existing  funds.  No  such  power  is  expressly  conferred  upon 
them;  nor  do  we  think  it  can  be  sustained  as  an  incident/il 
power.  It  is  suggested  that  it  may  be  convenient  in  this  way 
to  provide,  in  advance,  for  the  investment  of  funds  that  may 
afterwards  come  into  possession  of  the  Bank.  We  think  the 
creation  of  debts,  by  corporations  or  individuals,  for  no  other 
purpose  than  to  provide  a  ready  way  to  dispose  of  future  ac- 
quisitions, a  proceeding  of  very  questionable  convenience; 
that  in 'the  great  majority  of  cases,  it  would  be  likely  to  prove, 
as  it  did  in  this  case,  very  inconvenient.  But  it  is  a  sufficient 
answer  to  say  that  the  law  imposes  no  duty  upon  the  trustees 
of  savings  banks  to  provide  for  the  investment  of  future  funds 
or  future  deposits.  Their  whole  duty  is  performed  when  they 
have  provided  safe  investments  for  the  funds  already  commit- 
ted to  their  care.  To  hold  that  they  may  create  debts  binding 
upon  existing  depositors  for  the  benefit  of  future  depositors, 
whose  money,  after  all,  may  never  be  committed  to  their  care, 
would  be  a  doctrine  as  startling  as  it  would  be  unprecedented. 

II.  The  second  ground  on  which  the  claim  of  the  Frank- 
lin Company  is  sought  to  be  maintained,  is  this:  It  is  said 
that  where  a  corporation  is  authorized  to  hire  money  for  any 
purpose,  mere  knowledge  on  the  part  of  the  lender  that  it  is 
to  be  used  for  an  illegal  purpose  will  not  prelude  a  recovery. 
This  may  be  true.  But  the  claim  in  this  case  is  not  for  money 
lent.  It  is  for  money  paid.  And  the  latter  is  the  only  claim 
which  the  evidence  tends  to  support.  Ordinarily  such  a  dis- 
tinction is  unimportant.  But  in  this  case  it  is  vital.  It  is 
the  hinge  on  which  the  case  turns.  It  may  be  true  that  when 
money  is  lent,  and  the  borrower  is  left  free  to  use  it  as  he 
pleases,  mere  knowledge  on  the  part  of  the  lender  that  the 
borrower  intends  to  use  it  for  an  illegal  purpose  will  not  bar 
a  recovery.  But  it  is  well  settled  that  if  it  be  a  part  of  the 
agreement  that  the  money  shall  be  used  for  an  illegal  purpose, 
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or  anything  is  done  by  the  lender  in  furtherance  of  such  a 
use  of  the  money,  a  recovery  therefor  cannot  be  had.  Thus, 
the  mere  knowledge  of  the  lender  that  the  borrower  of  money 
intends  to  gamble  with  it,  if  by  the  terms  of  the  agreement 
the  latter  is  left  free  to  use  it  as  he  pleases,  may  not  consti- 
tute a  bar  to  a  recovery  of  it.  But  it  is  well  settled  that  if 
the  money  is  lent  for  the  express  pui'pose  of  enabling  the  bor- 
rower to  gamble  with  it,  a  recovery  cannot  be  had.  Cannan 
V.  Bryce^  3  Barn.  &  Aid.,  179;  McKinnell  v.  Rohinson^  3  M. 
&  W.,  434;  Tracy  v.  Talmage,  14  K  Y.,  162.  As  already 
stated,  there  is  no  claim  in  this  case  for  money  lent.  And  the 
evidence  would  not  support  such  a  claim  if  there  was  one. 
The  money  was  never  for  a  moment  in  the  possession  of  the 
bank.  Never,  for  a  moment,  did  the  bank  possess  either  the 
riglit  or  the  power  to  use  the  money  as  it  pleased.  Th6  agree- 
ment was  that  the  Franklin  Company  should  pay  for  the  stock 
for  which  the  trustees  of  the  bank  had  subscribed,  and  take 
the  stock  and  hold  it  as  security.  We  thus  see  that  by  the 
very  terms  of  the  agreement  the  money  was  to  be  applied  to 
a  specific  purpose,  and  that  purpose  an  illegal  one. 

We  use  the  word  "  illegal "  not  in  the  sense  of  malum  in 
ssj  nor  mahim,  prohibitum-^  but  in  the  sense  in  which  it  is 
used  to  describe  the  unauthorized  acts  of  corporations — acts 
and  contracts  ultra  vires. 

"The  contracts  of  corporations  which  are  not  authorized 
by  their  charters  are  illegal,  because  they  are  made  in  contra- 
vention of  public  policy.  *  *  *  *  Although  the  unau- 
thorized contract  may  be  neither  malum  in  ae  nor  malum, 
prohibitum^  but,  on  the  contrary,  may  be  for  some  benevolent 
or  worthy  object — as  to  build  an  almshouse  or  a  college,  or  to 
purchase  and  distribute  tracts  or  books  of  instruction— yet,  if 
it  is  a  violation  of  public  policy  for  coi'porations  to  exercise 
powers  which  have  never  been  granted  to  them,  such  con- 
tracts, notwithstanding  their  praiseworthy  nature,  are  illegal 
and  void."  Selden,  J.,  in  Bisacll  v,  Railroad  Companies^ 
22  K  Y.,  258,  285. 

"Any  application  of,  or  dealing  with,  the  capifal  or  any 
funds  or  money  of  the  company  which  may  come  under  the 
control  or  management  of  the  directors  or  fi^oveming  body 
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of  the  company,  in  any  manner  not  distinctly  authorized  by 
the  act  of  Parliament,  is,  in  my  opinion,  an  illegal  applica- 
tion or  dealing."  Lord  Laisgdale,  in  Salomons  v.  Laing^ 
12  Beavan,  339.    • 

These  extracts  are  to  show  the  sense  in  which  the  word 
''  illegal "  is  used  when  employed  to  describe  the  unauthorized 
acts  and  contracts  of  corporations.  And,  with  respect  to  such 
acts  and  contracts,  it  has  been  very  aptly  said  that  the  powers 
and  franchises  of  corporations  are  grants  from  the  government; 
that  it  would  be  just  as  reasonable  and  just  as  legal  to  allow 
one  who  has  a  patent  for  one  hundred  acres  of  land  to  take 
possession  of  two  hundred  acres  as  to  allow  a  corporation  to 
usurp  and  exercise  a  power  not  conveyed  to  it  in  its  charter. 

III.  Another  ground  on  which  the  Franklin  company 
claims  to  recover  is,  that  when  a  contract  has  been  executed, 
in  whole  or  in  part,  and  the  corporation  has  thereby  received 
a  benefit,  a  recovery  may  be  had  by  the  other  contracting 
party  to  the  extent  of  the  benefit  thus  conferred,  notwith- 
standing the  contract  was  ultra  vires.  It  is  a  suflScient 
answer  to  this  argument  to  say  that  the  case  fails  to  show  that 
the  savings  bank  has  been  thus  benefited.  The  $50,000  paid 
by  the  Franklin  company  was  paid  directly  to  the  Continental 
Mills.  Not  a  cent  of  it  ever  came  into  the  possession  of  the 
savings  bank.  The  stock  for  which  the  $50,000  was  paid  was 
issued  directly  to  the  Franklin  company.  The  title  never  for 
a  moment  vested  in  the  savings  bank.  Although,  by  the 
terms  of  the  agreement,  the  Franklin  company  was  to  hold  the 
stock  as  collateral  security  merely,  still  the  agreement,  being 
ultra  vireSj  cannot  be  enforced.  Nothing  possessing  the 
slightest  intrinsic  value,  not  even  a  right  of  action,  was  ever 
secured  to  or  vested  in  the  savings  bank.  There  is  absolutely 
nothing  on  which  a  quantum  meruit  or  a  quantum  valehat 
claim  can  be  sustained. 

Decision  of  the  Commissioners  affibmed. 

•    Claim  of  the  Fbanklin  Company  disallowed. 

Afpleton,  C.  J.,  Babbows,  Viegin,  Pstebs  and  Libbet, 
JJ.,  concurred. 
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ULTRA  VIRES  NOT  APPLICABLE  IN  CASE  OF  NOTE  SECURED 
BY  DEED  OP  TRUST,  EXECUTED  FOR  MONEY  LOANED  BY  A 
NATIONAL  BANK— INJUNCTION  REFUSED. 


FIFTH  8BLBCTED  CASE. 

National  Baijtk  v.  Matthews.* 

A  executed  a  promissory  note  to  B,  and  to  secure  the  payment  thereof  a 
deed  of  tnist  of  lands,  which  was  in  effect  a  mort^^age  with  a  power  of 
sale  thereto  annexed.  A  national  bank,  on  the  security  of  the  note  and 
deed,  loaned  money  to  B,  who  thereupon  assifj^ied  them  to  the  bank. 
The  note  not  having  been  paid  at  its  maturity  the  trustee  was,  pursuant 
to  the  power,  proceeding  to  sell  the  lands,  when  A  filed  his  bill  to  enjoin 
the  sale,  upon  the  ground  that,  by  Sects.  5186  and  5137,  of  the  Revised 
Statutes,  the  deed  did  not  inure  as  a  security  for  a  loan  made  by  the 
bank  at  the  time  of  the  assignment  of  the  note  and  deed.  Held^  that  the 
bank  is  entitled  to  enforce  the  collection  of  the  note  by  a  sale  of  the 
lands. 

Error  to  the  Supreme  Court  of  the  State  of  Missouri. 

On  the  10th  of  March,  1871,  Hugh  B.  Logan  and  Elizabeth 
A.  Matthews  executed  and  delivered  to  Sterling  Price  &  Co. 
their  joint  and  several  promissory  notes  for  the  sum  of  $1 5,000, 
payable  to  the  order  of  that  firm  two  years  from  date,  with 
interest  at  the  ratQ  of  ten  per  cent  per  annum.  The  payment 
of  the  note  was  secured  by  a  deed  of  trust,  executed  by  her,  of 
certain  real  estate  therein  described,  situate  in  the  State  of 
Missouri. 

On  the  thirteenth  of  the  same  month  the  note  and  deed  of 
trust  were  assigned  to  the  Union  National  Bank  of  St.  Louis. 
Price  &  Co.  failed  to  pay  the  loan  at  maturity.  The  bank  di- 
rected the  trustee  named  in  the  deed  of  trust  to  sell.  Said 
Elizabeth  thereupon  filed  this  bill  in  the  proper  State  court 
to  enjoin  the  sale.  The  bank  in  its  answer  avers  that  it  '^  ac- 
cepted the  said  note  and  deed  of  trust  as  security  for  the  sum 
of  $15,000,  then  and  there  advanced  and  loaned  to  said  Ster- 
ling Price  &  Co.  *  *  on  the  security  of  said  note 
and  deed  of  trust." 

•Beporfced  In  96  U.  8.,  eu  (1878). 


. 
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A  perpetual  injunction  was  decreed  upon  the  ground  that 
the  loan  by  the  bank  to  Price  &  Co.  was  made  upon  real  es- 
tate security;  that  it  was  forbidden  by  law;  and  that  the  deed 
of  trust  was,  therefore,  void.  The  decree  was  made  upon  the 
pleadings.  No  testimony  was  introduced  upon  either  side. 
The  bank  removed  the  cause  to  the  Supreme  Court  of  the 
State,  where  the  decree  was  affirmed.  The  bank  then  sued  out 
tliis  writ  of  error. 

Mr.  Philip  Philips  for  the  plaintiff  in  error. 

This  case  does  not  fall  within  the  limitations  imposed  by  Kev. 
Stat,  Sec.  5187.  No  mortgage  or  conveyance  of  real  estate  was 
made  to  the  bank.  Price  &  Co.  had  only  a  lien  which  could  be  en- 
forced in  default  of  payment.  This  was  all  that  they  passed  to  the 
bank  {Potter  v.  MoDowellj  43  Mo.,  93;  Watson  v.  Hawkins^ 
60  Id.,  550),  arid  it  was  a  mere  incident  to  the  note,  securing 
its  payment  to  the  holder  thereof  in  good  faiths  although  he 
was  ignorant  at  the  time  of  taking  it  of  the  existence  of  tlie 
lien.  Had  the  mortgage  not  been  delivered  nor  anything  said 
about  it  the  bank,  on  failure  of  the  maker  to  pay  the  note, 
would  have  been  entitled  to  the  lien  {Oreeii  v.  Hart,  1  Johns, 
N.  Y.,  590;  Chappel  v.  Allen^  38  Mo.,  213),  and  its  right  to 
assert  it  could  not  have  been  successfully  resisted  on  the 
ground  that  to  permit  it  to  do  so  would  authorize  a  violation 
of  its  charter. 

The  act,  by  authorizing  loans  to  be  made  "  on  personal  se- 
curity,'* cannot  be  held  as  limiting  the  transaction  to  the  per- 
sonal undertaking  of  the  parties  to  the  note;  and  it  would  not 
be  violated  if  the  bank  should  require  as  collateral  a  deposit 
of  bonds  or  of  stocks,  either  of  States,  municipalities  or  incor- 
porated companies.  Shoemaker  v.  National  Bank^  2  Abb. 
(U.  S.),  416 ;  Schouler,  Personal  Property,  pp.  87,  94 ;  Pitts- 
hurgh  Car  Works  v.  ^^wi,  Thompson's  Nat.  Bank  Cases,  315. 
In  many  of  these  instances  the  bonds  or  stocks  are  secured  by 
real  estate.  This,  however,  does  not  change  the  character  of 
the  collateral,  or  make  it  other  than  personal  security.  See, 
also.  First  National  Bank  of  Fort  Dodge  v.  Haire^  36  Iowa, 
443 ;  Mercha/ats^  National  Bank  v.  Mears^  Thompson's  Na- 
tional Bank  Cases,  353. 
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The  decision  of  the  learned  court  below  questions  neither 
the  right  of  the  bank  to  recover  the  contents  of  the  note  by 
suing  the  parties  thereto,  nor  the  validity  of  the  lien  created 
by  the  mortgage.  Here  there  is  a  bo7ia  fide  subsisting  debt, 
evidenced  by  the  note,  whereof  the  bank  is  the  lawful  holder, 
and  a  lien  which  Price  &  Co.,  before  their  attempted  transfer 
of  it,  could  have  made  available.  It  does  not  now  inure  to 
their  benefit,  because  they  have  assigned  the  note,  and  it  can- 
not be  enforced  by  the  bank,  as  it  was  made  void  in  its  hands. 
Is  the  lien,  then,  vacated?  It  certainly  is  for  all  practical 
purposes,  if  the  extraordinary  position  taken  below  should  be 
sustained  here. 

Can  the  defendant  in  error,  by  a  strained  construction,  be 
permitted  to  make  the  objection  and  C'ancel  a  contract  which 
the  statute  does  not  declare  to  be  void  ?  There  is  some  con- 
trariety of  opinion  upon  this  question,  and  the  court  is  referred 
to  some  of  the  numerous  cases  which  answer  it  in  the  nega- 
tive. Smith  V.  SheeVy^  12  Wall.,  360;  Gold  Mining  Com- 
pany V,  National  Bank^  96  U.  S.,  6iO;  Silver  Lake  Bank  v. 
North,  4  Johns  (N.  T.)  Oh.,  370. 

The  decision  in  the  last  case  is,  that  if  the  bank  had  passed 
"  the  exact  line  of  its  power,  it  would  rather  belong  to  the 
government  to  exact  a  forfeiture  of  the  charter,  than  the  court 
in  this  collateral  way  to  decide  a  question  of  mis-user  by  set- 
ting aside  a  just  and  hona  fide  contract."  The  same  doctrine 
is  repeated  in  Steam  Navigation  Company  v.  Wood,  17 
Barb.  (N.  T.),  380,  and  supported  by  the  judgments  of  the 
courts  of  Massachusetts,  Pennsylvania,  and  other  States.  Aug. 
&  A.,  Corp.,  section  153. 

Mr.  J.  A.  Hunter,  Mr,  John  W.  Noble,  and  Mr,  John  C. 
Orrick,  for  the  defendant  in  error. 

The  deed  of  trust  is  in  effect  a  mortgage,  with  a  power  of 
sale  thereto  annexed.  Although  a  third  person  may  be  named 
as  trustee,  and  vested  with  that  power,  the  grantor  has  an 
equity  of  redemption  which  may  be  judicially  foreclosed  and 
sold.  The  cestui  que  ti'ust  has  a  beneficial  interest  in  the 
lands.  Kennett  v.  Plamme?*,  28  Mo.,  142;  Chappell  v.  Al- 
len, 38  Id.,  213;  Potter  v.  Stevens,  40  Id.,  229.    In  the  ab- 
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eence  of  aoy  statutory  prohibition,  the  assignments  would  have 
vested  that  interest  in  the  bank,  but  as  the  latter  is  permitted 
(Revised  Statute,  section  5137),  to  "  purchase  "  or  "  hold  "  real 
estate  in  certain  speciiied  cases,  of  which  this  is  not  one,  and 
in  "  no  other,"  the  assignments  passed  no  interest  in  the  lands, 
and  conferred  no  right  to  subject  them  to  sale  to  pay  tlie  note. 

Tlie  words  "purchase"  and  "hold,"  where  they  occur  in 
that  section,  are  not  confined  to  cases  where  the  absolute  title  to 
the  fee  has  been  conveyed.  The  provision  allowing  the  bank  to 
take  a  mortgage,  by  way  of  security  for  debts  previously  con- 
tracted^ would  be  superfluous,  if  the  general  prohibitory  words 
did  not  forbid  it  to  purchase  such  an  interest  in  real  property 
as  a  mortgage  transfers. 

Looking  at  the  mischief,  which  the  statute  had  in  view,  it  is 
immaterial  whether  the  mortgage  is  made  direcly  to  the  bank, 
or  is  assigned  to  it.  The  interest  acquired  is,  in  each  case,  the 
same. 

The  preceding  section  allows  the  bank  to  loan  money  on 
personal  security.  This  virtually  prohibits  loaning  it  on  any 
other.    JExpressio  unitis  est  exclusio  alteruis. 

The  decided  cases,  without  a  dissent,  affirm  that  all  grants 
of  corporate  power  are  to  be  construed  favorably  to  the  public 
at  large,  and  most  strongly  against  the  corporation;  that  it  has 
only  the  powers  expressly  given  or  necessarily  implied;  that 
the  specification  of  certain  powers  prohibits  by  implication 
the  exercise  of  other  substantive  powers,  and  that  the  inten- 
tion of  the  law-maker  is  to  be  gathered  from  the  whole  stat- 
ute. Governed  by  these  fundamental  rules,  it  must  be  held 
that  the  transaction  on  the  part  of  the  bank  was  ultra  vii^es^  not 
allowed  by,  but  in  palpable  violation  of,  the  statute  to  which 
it  owes  its  existence,  and  consequently  void.  The  injunction 
was,  therefore,  properly  awarded.  Fowler  v,  Scully^  72  Pa.  St., 
456;  Kansas  Valley  National  Bank  v,  Rowell^  2  Dill.,  371; 
Ripley  v.  Harris^  3  Biss,  190;  Cormnonwealth  Bank  v. 
Clarky  4  Mo.,  59;  Griffith  v.  Commonwealth  Bank^  Id.,  255; 
BanJc  of  La/mrence  v,  Young^  37  Id.,  398;  Downing  v. 
Ringer^  7  Id.,  586;  White  v,  Franklin  Bank^  22  Pick.  (Mass.), 
181;    Brown  v.  Farkifigton^  3  Wall.,  381;  Beasley  v.  Big- 
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nold^  5  Barn,  ife  Aid.,  335;  Forat&r  v.  Taylor ^  Id.,  887;  Cafre 
V.  JSowlands^  2  Mee.  &  W.,  149. 

Mb.  Justice  Swayne,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

This  case  involves  a  question  arising  under  the  national 
banking  law,  which  has  not  heretofore  been  passed  upon  by 
this  court.  We  have  considered  it  with  the  care  due  to  its 
importance. 

Our  attention  has  been  called  to  but  a  single  point  which 
requires  consideration,  and  that  is,  whether  the  deed  of  trust 
can  be  enforced  for  the  benefit  of  the  bank. 

The  statutory  provisions  which  bear  upon  the  subject  are  as 
follows: 

"  Section  6136."  Every  national  banking  association  is  au- 
thorized "  to  exercise  by  its  board  of  directors,  or  duly  author- 
ized officers  or  agents,  subject  to  law,  all  such  incidental 
powers  as  shall  be  necessary  to  carry  on  the  business  of  bank- 
ing, by  discounting  and  negotiating  promissory  notes,  drafts, 
bills  of  exchange,  and  other  evidences  of  debt;  by  receiving 
deposits;  by  buying  and  selling  exchange,  coin,  and  bullion; 
by  loaning  money  on  personal  security;  and  by  obtaining,  is- 
suing, and  circulating  notes  according  to  the  provisions  of  this 
title. 

**  Sec.  5137.  A  national  banking  association  may  purchase, 
hold  and  convey  real  estate  for  the  following  purposes,  and  for 
no  others:  Firsts  such  as  may  be  necessary  for  its  immediate 
accommodation  in  the  transaction  of  its  business.  Second^ 
such  as  shall  be  mortgaged  to  it  in  good  faith  by  way  of  se- 
curity for  debts  previously  contracted.  Third,  such  as  shall 
be  conveyed  to  it  in  satisfaction  of  debts  previously  contracted 
in  the  course  of  its  dealings.  Fourth,  such  as  it  shall  pur- 
chase at  sales  under  judgments,  decrees  or  mortgages  held  by 
the  association,  or  shall  purchase  to  secure  debts  due  to  it.  But 
no  such  association  shall  hold  the  possession  of  any  real  estate 
under  mortgage,  or  the  title  and  possession  of  any  real  estate 
purchased  to  secure  any  debts  due  to  it  for  a  longer  period 
that  five  years."     Eev.  Stat.,  1999;  13  Stat.,  99. 

Here  the  bank  never  had  any  title,  legal  or  equitable,  to  the 
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real  estate  in  question.  It  may  acquire  a  title  by  purchasing 
at  a  sale  under  the  deed  of  trust;  but  that  has  not  yet  occur- 
red, and  never  may. 

Section  5137  has,  therefore,  no  direct  application  to  the  case. 
It  is  only  material  as  throwing  light  upon  the  point  to  be  con- 
sidered in  the  preceding  section.  Except  for  that  purpose  it 
may  be  laid  out  of  view.  Section  5136  does  not,  in  terms, 
prohibit  a  loan  on  real  estate,  but  the  implication  to  that  effect 
is  clear.  What  is  so  implied  is  as  effectual  as  if  it  were  ex- 
pressed. As  the  transaction  is  disclosed  in  the  record,  the 
loan  was  made  upon  the  note  as  well  as  the  deed  of  trust. 
Non  canstaiy  that  the  maker  who  executed  the  deed  would  not 
have  been  deemed  abundantly  sufficient  without  the  further 
security.  The  deed,  as  a  mortgage,  would  have  been  and  was 
an  incident  to  the  note  and  a  right  to  the  benefit  of  the  deed, 
whether  mentioned  or  delivered  or  not,  when  the  note  was  as- 
signed, would  have  passed  with  the  note  to  the  transferee  of 
the  latter. 

.  The  object  of  the  restrictions  was  obviously  threefold.  It 
was  to  keep  the  capital  of  the  banks  flowing  in  the  daily  chan- 
nels of  commerce;  to  deter  them  from  embarking  in  hazard- 
ous real  estate  speculations,  and  to  prevent  the  accumulation 
of  large  masses  of  such  property  in  their  hands  to  be  held,  as 
it  were,  in  mortmain.  The  intent,  not  the  letter,  of  the  statute 
constitutes  the  law.  A  court  of  equity  is  always  reluctant  in 
the  last  degree  to  make  a  decree  which  will  effect  a  forfeit- 
ure. The  bank  parted  with  its  money  in  good  faith.  It»  gar- 
ments are  unspotted.  Under  these  circumstances  the  doctrine 
of  ultra  vires*  if  it  can  be  made,  docs  not  address  itself  favor- 
ably to  the  mind  of  the  chancellor.  We  find  nothing  in  the 
recording  of  the  deed  of  trust  which,  in  our  judgment,  brings 
it  within  the  letter  or  meaning  of  the  prohibitions  relied  upon 
by  the  counsel  for  the  defendant  in  error. 

In  The  First  Ifdtional  Bank  of  Ft.  Dodge  v,  Hai/re  amd 
others  (36  Iowa,  443),  the  bank  refused  to  discount  a  note  for 
a  firm,  but  agreed  that  one  of  the  partners  might  execute  a 
note  to  the  other,  that  the  payee  should  indorse  it,  that  the 
bank  should  discount  it^  and  that  the  maker  should  indemnify 
the  indorser  by  a  bond  and  mortgage  upon  sufficient  real  ea- 
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tate,  executed  for  that  purpose,  with  a  stipulation  that  in  de- 
fault of  due  payment  of  the  note  the  bond  and  mortgage  should 
inure  to  the  benefit  of  the  bank.  The  arrangement  was  carried 
out.  The  note  was  not  paid.  The  maker  and  indorser  failed 
and  became  bankrupts.  The  bank  filed  a  bill  to  foreclose. 
The  same  defense  was  set  up  as  here.  In  disposing  of  this 
point  the  Supreme  Court  of  the  State  said:  *' Every  loan  or 
discount  by  a  bank  is  made  in  good  faith,  in  reliance,  by  way 
of  security,  upon  the  real  or  personal  property  of  the  obligors; 
and  unless  the  title  by  mortgage  or  conveyance  is  taken  to  the 
bank  directly,  for  its  use,  the  case  is  not  within  the  prohibition 
of  the  statute.  The  fact  that  the  title  or  security  may  inure 
indirectly  to  the  security  and  benefit  of  the  bank  will  not  viti- 
ate the  transaction.  Some  of  the  cases  upon  quite  analogous 
statutes  go  much  further  than  this.  Silver  Lake  Bank  v. 
NoHK,  4  J.  C.  R.,  870." 

But  it  is  alleged  by  the  learned  counsel  for  the  defendant  in 
error  that  in  the  jurisprudence  of  Missouri  a  deed  of  trust  is 
the  same  thing  in  effect  as  a  direct  mortgage,  with  respect  to 
a  party  entitled  to  the  benefit  of  the  security,  and  authorities 
are  cited  in  support  of  the  proposition.  The  opinion  of  the 
Supreme  Court  of  Missouri  assumes  that  the  loan  was  made 
upon  real  estate  security  within  the  meaning  of  the  statute, 
and  their  judgment  is  founded  upon  that  view.  These  things 
render  it  proper  to  consider  the  case  in  that  aspect.  But,  con- 
ceding them  to  be  as  claimed,  the  consequence  insisted  upon 
by  nt)  means  necessarily  follows.  Tlie  statute  does  not  declare 
such  a  security  void.  It  is  silent  upon  the  subject.  If  Con- 
gress so  meant,  it  would  have  been  easy  to  say  so;  and  it  is 
hardly  to  be  believed  that  this  would  not  have  been  done  in- 
stead of  leaving  the  question  to  be  settled  by  the  uncertain 
result  of  litigation  and  judicial  decision.  Where  usurious 
interest  is  contracted  for,  a  forfeiture  is  prescribed  and  explic- 
itly defined. 

In  Harris  v.  RunnelU  (12  How.,  79),  this  court  said,  that 
'Hhe  statute  must  be  examined  as  a  whole,  to  find  out  whether 
or  not  the  maker  meant  that  a  contract  in  contravention  of  it 
was  to  be  void,  so  as  not  to  be  enforced  in  a  court  of  justice." 
In  that  case,  a  note  given  for  the  purchase-money  of  slaves, 
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taken  into  Mississippi  contrary  to  the  statute  of  the  State,  was 
held  to  be  valid. 

Where  a  statute  imposes  a  penalty  on  an  officer  for  solcRin- 
izin^  a  marriage  under  certain  circumstances,  but  does  not 
declare  the  marriage  void,  the  marriage  is  valid;  but  the 
penalty  attaches  to  the  officer  who  did  the  prohibited  act. 
Milford  V.  WorchesteVy  7  Mass.,  48;  Parton  v.  Hervey^  1 
Gray  (Mass.),  119;  King  v.  Birrrdngham^  8  Barn.  &  Cress.,  29. 

Where  a  bank  is  limited  by  its  charter  to  a  specified  rate  of 
interest,  but  no  penal  consequence  is  denounced  for  taking 
more,  it  has  been  held  that  a  contract  for  more  is  not  wholly 
void.  Tlhe  Planters^  Bank  v.  Sharp  et  al.y  12  Miss.,  75;  Ths 
Grand  Gulf  Bank  v.  Archer  et  al.y  16  Id.,  151;  Bock  Biver 
Bank  V.  Sherwood^  10  Wis.,  230. 

The  charter  of  a  savings  institution  requires  that  its  funds 
should  be  ^Mnvested  in,  or  loaned  on,  public  stocks  or  private 
mortgages,'*  etc.  A  loan  was  made  and  a  note  taken,  secured 
by  a  pledge  of  worthless*  bank  stock.  The  borrower  sought  to 
enjoin  the  collection  of  the  note  upon  the  ground  that  the 
transaction  was  forbidden  by  the  charter,  and  therefore  void. 
The  court  held  the  borrower  bound,  and  upon  a  counter-claim 
adjudged  that  he  should  pay  the  amount  of  the  loan  with  in- 
terest. Mott  V.  The  United  States  Trust  Co.y  19  Barb.  (N. 
Y.),  568. 

Where  a  corporation  is  incompetent  by  its  charter  to  take  a 
title  to  real  estate,  a  conveyance  to  it  is  not  void,  but  only 
voidable,  and  the  sovereign  alone  can  object.  It  is  valid  until 
assailed  in  a  direct  proceeding  instituted  for  that  purpose. 
Leazure  v.  Hillegasy  7  Serg.  &  R.  (Pa.),  313;  Grundie  v. 
Northampton  Water  Co,^  7  Pa.  St.,  233;  Bunyon  v.  Coster^ 
14  Pet.,  122]  The  Bank  v.  Poitiaux,  8  Eand.  (Va.),  136; 
Mclndoe  v.  The  City  of  St.  Louis^  10  Mo.,  677.  See,  also, 
Gold  Mini7ig  Company  v.  National  Bank^  96  IT.  S.,  640. 

The  authority  first  cited  is  elaborate  and  exhaustive  upon  the 
subject.  So  an  alien,  forbidden  by  the  local  law  to  acquire 
real  estate,  may  take  and  hold  title  until  office  found.  jPatV- 
fax's  Devisee  v.  Hunters^  Lessee^  7  Oranch,  604. 

In  Silver  Lake  Bank  v.  North,  4  Johns,  (if.  Y.),  Ch.,  370, 
the  bank  was  a  Pennsylvania  corporation,  and  had  taken  a 
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mortgage  upon  real  estate  in  New  York.  A  bill  of  foreclosure 
was  iiled  in  the  latter  State.  The  answer. set  np  as  a  defense 
"  that  by  the  act  of  incorporation  the  plaintijffs  were  not  au- 
thorized to  take  a  mortgage  except  to  secure  a  debt  previously 
contracted  in  the  course  of  its  dealings;  and  here  the  money  was 
lent  after  the  bond  and  mortgage  were  executed."  The  anal- 
ogy of  this  defense  to  the  one  we  are  considering  is  too  obvious 
to  need  remark.  Both  present  exactly  the  same  question. 
Chancellor  Kent  said:  "Perhaps  it  would  be  suflScient  for 
this  case  that  the  plaintiffs  are  a  duly  incorporated  body,  with 
authority  to  contract  and  take  mortgages  and  judgments;  and 
if  they  should  pass  the  exact  line  of  their  power,  it  would 
rather  belong  to  the  government  of  Pennsylvania  to  exact  a 
forfeiture  of  their  charter,  than  for  this  court  in  this  collateral 
way  to  decide  a  question  of  misuser,  by  setting  aside  a  just 
and  hona  fide  contract.  If  the  loan  and  mortgage  were 
crmcurrent  acts,  and  intended  so  to  be,  it  was  not  a  case  within 
the  reason  and  spirit  of  the  restrainiftg  clause  of  the  statute, 
wliich  only  meant  to  prohibit  the  banking  company  from  vest- 
ing their  capitaLin  real  property,  and  engaging  in  land  spec- 
ulations. A  mortgage  taken  to  secure  a  loan  advanced  bona 
fide  as  a  loan,  in  the  course  and  according  to  the  usage  of 
banking  operations,  is  not  surely  within  the  prohibition." 

It  is  not  denied  that  the  loan  here  in  question  was  within 
this  category.  This  authority,  if  recognized  as  sound,  is  con- 
clusive. See,  also,  Baird  v.  The  Bcmk  of  Washington^  11 
Serg.  &  R  (Pa.),  411. 

Sedgwick  (Stat,  and  Const.  Constr.,  73),  says:  "  Where  it 
is  a  simple  question  of  authority  to  contract,  arising  eitlier  on 
a  question  of  irregularity  of  organization  or  of  power  conferred 
by  the  charter,  a  party  who  has  had  the  benefit  of  the  agreement 
cannot  be  permitted,  in  an  action  founded  upon  it,  to  question 
its  validity.  It  would  be  in  the  highest  degree  inequible  and 
unjust  to  permit  a  defendant  to  repudiate  a  contract,  the  ben- 
efit of  which  he  retains." 

What  is  said  in  the  text  is  fully  sustained  by  the  authori- 
ties cited.  V, 

We  cannot  believe  it  was  meant  that  stockholders,  and  per- 
haps depositors  and  other  creditors,  should  be  punished  and 
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the  borrower  rewarded,  by  giving  Buccess  to  this  defense 
whenever  the  ojffensive  fact  shall  occur.  The  impending  danger 
of  a  judgment  of  onster  and  dissolution  was,  we  think,  the 
check,  and  none  other  contemplated  by  Congress. 

That  has  already  been  the  punishment  prescribed  for  the 
wanton  violation  of  a  charter,  and  it  may  be  made  to  follow 
whenever  the  proper  public  authority  shall  see  fit  to  invoke  its 
application.  A  private  person  cannot,  directly  or  indirectly, 
usurp  this  function  of  the  government. 

The  decree  of  the  Supreme  Court  of  Missouri  will  be  re- 
versed and  the  cause  remanded  with  directions  to  dismiss  the 

^"^5   ''''^  '^'^  So  ODEBED. 

Mr.  Justice  Milleb,  dissenting: 

I  am  of  opinion  that  the  Rational  Bankrupt  Act  makes  void 
every  mortgage  or  other  conveyance  of  land  as  a  security  for 
money  loaned  by  the  bank  at  the  time  of  the  transaction  to 
whomsoever  the  conveyance  may  be  made;  that  the  bank  is 
forbidden  to  accept  such  security,  and  it  is  void  in  its  hands. 

The  contract  to  pay  the  money  and  the  collateral  convey- 
ance for  security  are  separable  contracts,  and  so  far  independent 
that  one  may  stand  and  the  other  fall. 

In  the  present  case  the  money  was  loaned  on  the  faith  of  a 
deed  of  trust,  and  that  instrument  is  void  in  the  hands  of  the 
bank,  but  the  note,  as  evidence  of  the  loan  of  the  money,  is 
valid  against  Mrs.  Matthews  personally.  With  this  latter  con- 
tract the  State  court  did  not  interfere.  It  enjoined  proceedings 
under  the  deed  of  trust  against  the  land,  and  did  no  more. 

Its  judgment  in  that  matter,  ought,  in  my  opinion,  to  be 
affirmed. 


NOTES. 

Corporations  may  make  or  indorse  oommercial  paper.— In 
Bank  of  Genesee  v.  Patchen  Bank,  18  N.  T.,  809  (1855),  it  was  held  that 
the  cashier  of  a  banking  corporation  was  authorized  to  indorse  commercial 
paper  on  its  behalf,  and  if,  with  the  intention  of  binding  the  corporation,  he 
writes  his  name  *'A.  B.,  Cash,,^^  on  the  back  of  Uie  paper,  the  holder  is 
authorized  to  write  the  name  of  the  corporation  over  the  signature  of  the 
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cashier,  with  proper  words  to  make  the  indorsement  in  form  a  contract,  in 
the  name  and  on  behalf  of  the  corporation.  It  was  also  held,  that  where  a 
party  advances  money  upon  such  paper,  in  good  faith,  and  relying  upon  the 
paper  as  belon^g  to,  and  indorsed  by,  the  banking  corporation  for  its  nse 
and  benefit,  the  bank  will  be  liable  to  him  thereon,  although  in  fact,  it  was 
indorsed  for  the  accommodation  of  a  third  party.  This  doctrine  is  anala- 
gous  to  that  applicable  to  partnerships  in  similar  cases.  For  instance:  If 
one  of  the  partners  of  a  mercantile  firm  affixes  the  partnership  name  to  pa- 
per in  which  the  firm  has  no  interest,  and  such  paper  is  negotiated,  to  an 
innocent  holder  for  a  valaable  consideration,  the  firm  is  bound  by  the  act  of 
the  copartner.  Gansevoort  v.  Williams,  14  Wend.,  133;  Catskill  Bank 
V.  Stall,  15  Id.,  364;  Evans  v.  Wills,  22  Id.,  824,  per  Walworth,  Ch'r. 
This  is  on  the  principle  that  as  a  copartner  has  authority  to  execute  such  in- 
struments in  the  name  of  the  partnership,  and  if  tJiey  are  thus  executed  for 
an  unauthorized  purpose  they  will  be  held  good  in  the  hands  of  a  bona  fide 
holder.  So,  undoubtedly,  he  would  have  authority  to  indorse  bills  or  notes 
in  the  firm  name.  In  the  case  of  the  Bank  of  Genesee  f .  Patehen  Bank, 
the  defendant,  as  a  banking  association,  had  a  general  light  to  negotiate 
notes  and  bills  held  by  it,  and  get  the  same  discounted;  but  it  had  no  right 
to  indorse  and  to  procure  to  be  discounted  notes  and  bills  belonging  to  any 
other  corporation  or  individual,  when  it  had  no  interest  in  the  subject.  The 
evidence  tended  to  show  that  the  bill  in  question  was  drawn,  accepted,  and 
indorsed  for  the  accommodation  of  a  railroad  corporation,  and  to  enable  that 
corporation  to  borrow  money.  The  indorsement  of  the  defendant  would, 
therefore,  be  void  in  the  hands  of  every  person  having  notice  of  the  facts. 
But  if  the  proper  officers  of  the  defendant  having  negotiated  it  to  the  plaint- 
iff, representing  it  to  be  a  bill  belonging  to  their  bank,  the  plaintiff  having 
in  the  usual  course  of  its  business  discounted  it,  advancing  to  the  defendant 
the  proceeds,  it  was  held  that  the  defendant  was  precluded  from  setting  up 
that  it  was  indorsed  without  authority.  It  has  further  been  held,  in  analo- 
gous cases,  that  if  a  note,  made  for  the  purpose  of  raising  money,  is  negoti- 
ated upon  a  discount  greater  than  the  legal  rate  of  interest,  on  a  represen- 
tation by  the  indorser  that  it  is  business  paper  in  his  hands,  he  cannot  set 
up  the  defense  of  usury  against  the  indorsee.  Holmes  v.  Williams,  10 
Paige,  326;  Dowe  v.  SchuH,  2  Denio,  621;  Truseott  v.  Davis,  4t  Barb.,  495. 

In  the  foregoing  case  Denio,  J.,  observes:  '*  I  see  no  objection  to  apply- 
ing to  it  thje  principle  that  where  a  party  has,  by  his  declaration  or  conduct, 
induced  another  to  act  in  a  particular  manner,  he  will  not  afterward  be  per- 
mitted to  deny  the  truth  of  his  admission,  if  the  consequence  would  be  to 
work  an  injury  to  such  other  person.'*    Dezell  v.  Odell,  3  Hill,  215. 

The  same  doctrine  is  maintained  in  Farmers'  dt  Mechanics*  Bank  v. 
Butchers*  iS:  Drovers*  Bank,  16  N.  Y.,  125;  Bank  of  Genesee  v.  Patehen 
Bank,  19  Id.,  312;  Olcott  v,  Tioga  R.  Co.,  27  Id.,  546;  Bank  of  New  York 
V.  Muskingum  Branch  Bank,  29  Id.,  619;  Banking  Association  v.  White 
Lead  Co,,  35  Id.,  505. 

And,  in  The  Exchange  Bank  v,  Monteath,  26  N.  Y.,  505,  the  court  held 
that  where  a  principal  authorized  an  agent  to  draw  and  negotiate  commer- 
cial paper  for  his  use,  and  by  a  course  of  dealing  in  and  recognition  of  such 
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paper,  drawn  for  le^timate  parposes,  had  accredited  drafls  having  nothing 
on  their  face  to  discriminate  them  fr4)m  such  as  the  agent  had  the  right  to 
issue,  he  is  responsible  to  a  purchaser  of  such  paper  for  value  and  without 
notice,  though  the  paper  was  issued  fraudulently  for  the  accommodation  of 
a  third  party.  See,  also,  Livingston  v.  Hasiie,  2  Gaines,  246;  Lansing  v, 
Irvine,  2  Johns.,  300;  Boyd  v.  Plumb,  7  Wend.,  309;  Gansevoort  v.  Wil- 
liams, 14  Id.,  133;  Steele  v.  Cats/till  Bank,  18  Id.,  466;  Farmers'  Bank  v. 
Butchers'  dt  Drovers"  Bank,  16  N.  T.,  125;  The  Bank  of  Bengal  i?.  Mc 
Lead,  7  Moore.  P.  C.  Gas.,  35;  The  Bank  of  Bengal  v.  Fagan,  Id.,  61;  1 
Pars,  on  Notes  &  B.  (Ed.  1863),  108. 

'^Tbe  doctrine  frequently  announced  is,  that  where  a  corporation  places  a 
person  in  a  position  which  implies  responsibility,  and  thereby  leads  others 
to  confide  in  his  integrity,  especially  in  matters  pertaining  to  the  office  or 
agency,  and  peculiarly  within  the  knowledge  of  the  officer  or  agent,  the  cor- 
poration shall  be  responsible  for  any  misrepresentation,  negligence  or  fraud 
of  such  officer' or  agent  whereby  a  party  acting  in  good  faith  with  such  offi- 
cer or  agent  has  sustained  a  loss. 

**  This  is  sometimes  placed  upon  the  familiar  maxim  in  equity  that  where 
one  of  two  innocent  pereons  must  suffer  by  the  acts  of  another,  he  who  has 
enabled  such  person  to  occasion  the  loss  must  sustain  the  damage  caused 
thereby.  Or,  in  other  words,  he  who  without  intentional  fraud  has  enabled 
any  person  to  do  an  act  which  must  be  injurious  to  himself  or  to  another  party, 
shall  himself  suffer  the  injury  rather  than  the  innocent  party  who  has  placed 
confidence  in  him.'*  Field  on  Gorp.,  §  193.  See,  also,  Narraganset  Bank 
V.  Atlantic  Silk  Co,,  3  Met.,  282;  Bird  v,  Daggett,  98  Mass.,  494;  Thompson 
V.  Lambert,  44  Iowa,  239. 

So  it  has  been  held  that  corporations  have  the  power  to  mortgage,  unless 
restrained  in  that  respect.  Aurora  Agricultural  Society  v.  Paddock,  80 
III.,  263. 

And  a  corporation  prohibited  by  its  charter  from  dealing  in  commercial 
paper,  may  receive  and  sell  notes  given  in  payment  on  the  sale  of  its  lands. 
Buckley  v.  Briggs,  30  Mo.,  452.  So  a  railroad  corporation  may  take  and 
negotiate  promissory  notes  in  the  ordinary  course  of  business.  Frye  v. 
Tucker,  24  III.,  180.  See,  also,  Hardy  v.  Merriweather,  4  Ind.,  203;  Lucas 
V.  Pitney,  3  Dutch.  (N.  J.),  221;  Moss  v.  Averill,  10  N.  Y.,  449;  Richmond, 
etc.,  R.  Co.  V.  Snead,  19  Gratt.  (Va.),  354. 

It  is  difficult  to  reconcile  these  decisions  relating  to  conmiercial  paper  with 
the  broad  and  unqualified  terms  in  which  the  doctrine  of  ultra  vires  was  ap- 
plied in  some  of  the  early  English  cases;  and  especially  with  the  decision  in 
the  case  of  Pearce  v.  Madison  dt  Indianapolis  R.  Co,  and  Peru  dt  Indian- 
apolis R.  Co,,  21  How.,  441. 

Thomas  v.  Railroad  Company » 101 U.  S.»  71— national  banks.— 

The  case  of  Thomas  r.  Railroad  Company,  one  of  the  selected  cases  in  the 
preceding  chapter,  is  a  very  recent  exposition  of  the  law  of  ultra  vires  in 
its  application  to  contracts  in  suits  at  law,  and  follows  the  early  English 
cases  in  relation  to  the  same  subject.  It  may  be  observed,  however,  that  in 
many  of  the  recent  cases  which  we  have  referred  to  the  courts  have,  by  con* 
stmction,  sustained  the  validity  of  many  corporate  contracts,  as  within  the 
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incidental  powers  conferred  and  necessary  to  the  proper  execution  of  them, 
where,  apparently,  they  were  not  within  the  scope  of  the  corporate  powers. 
In  this  way  the  validity  of  contracts  to  carry  passengers  and  merchandise 
beyond  the  limits  of  routes  fixed  by  the  charter,  has  been  sustained.  See 
selected  cases  and  notes,  poBty  Ch.  III.  And  in  (xold  Mining  Company  v. 
National  Bank,  96  U.  S.,  640,  it  was  recently  held  that  a  defendant  who  was 
sued  by  a  national  bank  for  moneys  it  loaned  him,  could  not  set  up  as  a  bar 
to  the  action  that  it  exceeded  one-fourth  of  its  capital  stock.  The  court  says: 
**  The  first  objection  to  the  recovery  arises  from  the  amount  of  the  debt. 
Plaintiff  is  a  national  bank,  organized  under  the  act  of  Congress  of  June  3, 
1864,  with  a  capital  stock  of  |50,000  (18  Stat.,  99).  By  the  twenl^-ninth  sec- 
tion of  the  act  it  is  provided  as  follows:  'The  total  liabilities  to  any  asso- 
ciation of  any  person,  or  of  any  company,  corporation,  or  firm,  for  money 
borrowed,  including  in  the  liabilities  of  the  company,  or  firm,  the  liabilities 
of  the  several  members  thereof,  shall  at  no  time  exceed  one-tenth  part  of  the 
amount  of  the  capital  stock  of  such  association  actually  paid  in.'  Rev.  Stat., 
Sec.  5200.  After  obtaining  and  holding  to  its  own  use  the  money,  can  the 
mining  company  be  allowed  to  interpose  the  plea  that  tJie  bank  had  no  right 
to  loan  the  money?  In  Harris  v.  Runnels  (12  How.,  79),  where  the  defend- 
ant sued  upon  a  note  set  up  the  illegality  of  its  consideration,  it  was  held 
that  the  whole  statute  then  in  question  must  be  examined  to  discover  whether 
it  was  intended  to  prevent  courts  of  justice  from  enforcing  contracts  in  rela- 
tion to  the  act  prohibiting,  and  that  when  a  statute  prohibits  an  act,  or  an- 
nexes a  penalty  for  its  commission,  it  does  not  follow  that  the  unlawfulness 
of  the  act  was  meant  to  avoid  a  contract  made  in  contravention  of  it.  A  stat- 
ute provided  that  slaves  should  not  be  brought  into  a  State  without  a  pre- 
vious certificate  signed  by  two  freeholders.  Slaves  were  brought  in  without 
such  certificate  and  sold,  and  the  purchaser  was  held  liable  for  the  purchase- 
money.  Mr.  Justice  Wayne  said  that  the  rule  was  allowed  not  for  the  ben- 
efit of  either  party  to  the  illegal  contract,  but  altogether  upon  grounds  of 
public  policy.  In  O'Hare  v.  The  Second  National  Bank  of  Titusville  (77 
Pa.  St.,  96),  the  question  was  made  upon  the  statute  we  are  considering, 
and  it  was  objected  that  the  bank  could  not  recover  the  amount  of  the  loans 
in  excess  of  the  proportion  specified.  The  court  held  that  the  section  of  the 
statute  referred  to  was  a  rule  for  the  government  of  the  bank,  and  that  the 
loan  was  not  void.  See,  also,  Panghom  v.  Westlake  et  aZ.,  36  Iowa,  546; 
Vining  et  al.  v.  Bricker,  14  Ohio  St.,  331. 

"  We  do  not  think  that  public  policy  requires,  or  that  Congress  intended 
that  an  excess  of  loans  beyond  the  proportion  specified  should  enable  the 
borrower  to  avoid  the  payment  of  the  money  actually  received  by  him.  This 
would  be  to  injure  the  interests  of  creditors,  stockholders,  and  all  who  have 
an  interest  in  the  safety  and  prosperity  of  the  bank.** 

Incidental  powers— oonstruotlon.— The  opinion  in  this  case,  it 
seems  to  me,  manifests  a  disposition  of  the  courts  to  relieve  parties  from  the 
hardships  of  the  generally  odious  doctrine  of  ultra  vires.  The  proper  ele- 
ments would  seem  to  exist  in  this  case,  frequently  held  sufficient  to  warrant 
the  application  of  the  doctrine  in  suits  at  law  on  contract;  viz.,  1.  A  con- 
tract not  within  the  scope  of  the  powers  granted,  and  even  in  violation  of 
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the  express  provisions  of  the  laws  of  its  creation;  and,  2.  A  presumed 
knowledge  of  both  parties  that  the  act  was  not  within  the  chartered  powers, 
or  was  in  violation  of  those  provisions.  It  is  true  the  act  provides  that 
national  banks  may  cany  on  the  business  of  banking,  *'  by  discounting  and 
negotiating  promissory  notes,  drafts,  bills  of  exchange,  and  other  evidences 
of  debt;  by  receiving  deposits;  by  buying  and  selling  exchange,  coin,  and 
bnllion;  by  loaning  money  on  personal  security,  and  by  obtaining  and  cir- 
culating notes."  (Rev.  Stat,  §15136,  Sub.  7.)  But  section  15137  pro- 
vides in  what  cases  they  may  purchase,  hold  and  convey  real  estate,  which, 
as  we  have  seen,  precludes  them  from  taking  a  mortgage  on  real  estate  as 
security  for  money  loaned;  and  section  5200,  prohibits  them  from  allowing 
any  person,  company,  or  corporation,  to  become  liable  to  them  for  borrowed 
money  in  excess  of  one-third  part  of  the  capital  stock  of  such  bank  actually 
paid  in. 

Now  these  matters  are  equally  accessible  to  both  the  banks  and  bor- 
rowers. They  are  matters  of  public  law,  of  which,  as  in  other  cases  where 
the  doctrine  of  ultra  vires  has  been  held  to  apply,  both  parties  are  bound  to 
take  notice.  The  act  requires  the  association  to  file  with  the  comptroller  of 
the  carrency  a  certificate,  showing  among  other  things  the  amount  of  the 
capital  stock.  So  that  in  the  foregoing  case  the  borrower  had  the  means  of 
knowing  the  amount  of  that  as  well  as  the  bank;  and  he  knew  or 'might 
well  be  held  to  have  known,  on  the  principle  of  other  cases,  as  well  as  the 
bank,  that  the  loans  were  in  excess  of  one  tenth  of  the  capital  stock. 

In  the  following  very  well  considered  case,  where  the  same  principle 
seemed  to  be  involved,  a  different  conclusion  was  reached. 

In  the  case  of  Lowler  v,  Scully,  22  Pa.  St.,  456  (1873),  the  facts  are  suf- 
ficiently disclosed  in  the  opinion  of  the  court,  to  enable  the  reader  to  judge 
of  the  similarity  of  the  question  determined  in  the  foregoing  case.  Ao- 
KEW,  J.,  said:  "The  First  National  Bank  of  Pittsburgh,  asked  the 
district  court  to  enforce  by  scire  facias  the  payment  of  a  mortgage  for 
future  advances.  The  defendant,  the  owner  of  the  mortgaged  land,  as- 
serts that  the  mortgage  is  forbidden  by  act  of  Congress,  which  confers 
upon  the  bank  its  charter  and  all  its  powers.  The  simple  question  is,  is 
the  mortgage  valid  or  void;  and  if  void  will  the  law  enforce  it?  In  de- 
ciding this  question  we  must  be  guided  by  the  federal  laws  and  federal 
precedents,  for  the  subject  is  one  of  federal  origin  and  federal  control. 
The  plaintiff  is  a  corporation  created  and  governed  by  the  act  of  Congress, 
approved  the  3d  of  June,  1864,  commonly  called  the  National  Bank  Act. 
What  is  the  federal  rule  to  be  applied  to  such  a  corporation?  In  the  Bank 
of  U.  S.  V.  Dandridge,  12  Wheaton,  64,  Justice  Story  lays  down  this  rule: 
'Whatever  may  be  the  implied  powers  of  aggregate  corporations  by  the 
common  law,  and  the  niodes  by  which  these  powers  are  to  be  carried  into 
operation,  corporations  created  by  statute  must  depend  both  for  their  powers 
and  the  mode  of  exercising  them,  upon  the  construction  of  the  statute 
itself.  *  For  this  he  cites  the  following  language  of  Chief  Justice  Marshall, 
in  Head  v,  Prov,  Ins,  Co.,  2  Cranch,  127,  '  without  ascribing  to  this  bod]^, 
which  in  its  corporate  capacity  is  a  mere  creature  of  the  act  to  which  it 
owes  its  existence,  all  of  the  qualities  and  disabilities  annexed  by  the  com- 
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mon  law  to  ancient  institutions  of  this  sort,  it  may  correctly  be  said  to  be 
precisely  what  the  incorporating  act  has  made  it;  to  derive  all  its  powers  from 
that  act  and  to  be  capable  of  exerting  its  faculties  only  as  in  the  act  au- 
thorized.' 

**  These  propositions  are  repeated  by  himself  in  Dartmouth  College  v.  Wood- 
ward, 4  Wh.,  636,  and  by  Taney,  C.  J.,  in  Bank  of  Augusta  v.  Earle,  13  Pet., 
587,  and  Penrise  v.  Chesapeake  dt  Delaware  Canal  Co.,  9  How.,  184.  In 
our  own  State  the  same  doctrine  is  recognized  in  the  case  of  a  national  bank. 
Justice  Strong  said:  *  The  bank  is  a  creature  of  the  act,  dependent  on  it 
for  all  its  powers,  and  controlled  by  all  the  restrictions  which  the  act  im- 
poses.*   Venango  National  Bank  v.  Tat/lor,  6  P.  F.  Smith  (56  Pa,  St.),  14. 

" This  being  the  settled  rule  of  interpretation,  the  question  is:  '  Does  the 
act  of  Congress  authorize  or  permit  a  national  bank  to  take  a  mortgage  of 
lands  to  secure  the  payment  of  future  loans  and  discounts?  * 

'*  The  banking  powers  of  these  associations  are  to  be  found  in  the  8th  sec- 
tion, and  are  "  to  carry  on  the  business  of  banking  by  discounting  and  negoti- 
ating promissory  notes,  drafts,  bills  of  exchange,  and  other  evidences  of  debt; 
by  buying  and  selling  exchange,  coin  and  bullion;  by  loaning  money  on  per- 
sonal security;  by  obtaining,  issuing  and  circulating  notes,  according  to  the 
provisions  of  the  act.*  In  view  of  the  rule  of  interpretation  of  such  charters 
given  to  us  by  the  federal  courts,  and  the  maxim  expressio  unius  est  exelu- 
sio  alterius,  the  argument  might  close  with  the  terms  of  the  power  to  loan 
money  on  personal  security,  for,  agreeably  to  this  rule  and  maxim,  no  other 
security  than  personal  can  be  taken  for  money  lent. '  This  is  the  law  of  the 
bank's  capacity  and  of  its  control.    *    *    * 

*'  Another  obvious  purpose  of  confining  their  loans  of  money  to  personal 
security  is  to  prevent  these  associations  from  splitting  on  the  rock  which  has 
ruined  so  many  banks;  to- wit,  that  of  lending  too  much  of  their  capital  to 
one  person  or  Qrm.  The  29th  section  provides:  *  That  the  total  liabilities  to 
any  association  of  any  person,  or  of  any  company,  corporation,  or  firm,  for 
money  borrowed,  including  in  the  liabilities  of  a  company  or  firm  the  liabil- 
ities of  the  several  members  thereof,  shall  at  no  time  exceed  one- tenth  of  the 
amount  of  the  capital  stock  of  such  association  actually  paid  in?  * 

*'  Thus  Congress  has  prohibited  an  undue  aggregation  of  ita  capital  stock 
in  single  hands,  even  though  each  note  or  bill  may  be  well  secured  by  the 
names  upon  it.  Then  what  must  we  say  of  large  aggregations  of  capital  in 
the  hands  of  one  man,  without  personal  security,  on  the  faith  of  an  estimated 
value  of  real  estate  and  the  risk  of  title  and  conflicting  liens?    *    *    * 

'*  Here  the  argument  might  rest,  that  the  lending  of  money  on  mortgage 
or  real  estate  security  is  ultra  vires  and  forbidden.  But  Congress  has  left 
nothing  to  implication,  and  in  the  28th  section  has  said  in  what  cases  these 
banks  may  hold  real  estate,  and  has  forbidden  it  in  all  others.  The  28th  sec- 
tion reads  thus:  *That  it  shall  be  lawful  for  any  such  association  to  pur- 
chase, hold  and  convey  real  estate  as  follows:  First,  such  as  shall  be 
necessary  for  its  immediate  accommodation  in  the  transaction  of  its  business. 
§econdt  such  as  shall  be  mortgaged  to  it  in  good  faith,  by  way  of  security  for 
debt  previously  contracted.  *  *  *  Such  association  shall  not  purchase 
or  hold  real  estate  in  any  other  case  or  for  any  other  purpose  than  as  sped- 
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fied  in  this  section.  *  *  *  Thus  the  section  speaks  to  the  bank  in  plain 
]ang:oacre,  you  shall  not  purchase  or  hold  real  estate  (besides  your  banking 
house)  except  in  good  faith  to  secure  debts  already  contracted,  and  yon 
shall  not  hold  in  mortmain  for  a  longer  period  than  five  years  that  which 
you  can  legally  take." 
The  judgment  below  for  the  plaintiff  for  $79,11B.70  was  reversed. 

Bemarks  on  the  foregoing  case.— It  may  be  said  that  this  case  may 
be  distinguished  from  the  Gold  Mining  Company  v.  National  Bank,  supra, 
in  this,  that  there  is  a  positive  provision  of  the  statute  that  the  banks  shall 
not  purchase,  hold  or  convey  real  estate,  except  for  the  purposes  designated, 
and  that  the  taking  of  a  mortgage  of  real  estate  for  loans  is  not  one^f  the 
purposes  thus  designated;  whereas,  the  statute  applicable  to  the  former  case 
only  provides  that  '*the  total  liabilities  to  any  association  of  any  person/' 
etc.,  **  shall  at  no  time  exceed  one-tenth  part  of  the  capital  stock  of  such 
association  actually  paid  in. ' *  This  evidently  amounts  to  a  prohibition .  It  is 
not  declared  in  reference  to  the  holding  of  real  estate  that  the  deed  or  mort- 
gage thereof,  made  to  the  association  in  violation  of  the  provisions  of  the 
statute,  shall  be  void,  yet  the  court  so  holds  them.  Nor  in  case  of  loans  to 
persons  in  excess  of  one-tenth  of  the  capital  stock  does  the  statute  provide 
that  the  notes  shall  be  void.  And  the  court  declares  that  they  are  not  in  the 
above  case. 

In  the  earlier  cases,  wh^re  the  doctrine  was  applied  in  suits  at  law  on  con-' 
tracts,  both  parties  were  held  chargeable  with  notice  of  the  ultra  vires  act, 
but  the  party  seeking  the  enforcement  of  the  contract  against  a  corporation, 
was  the  party  against  whom  the  plea  was  made  and  who  suffered  the  loss. 
In  the  last  two  cases,  the  plea  was  made  by  the  other  parties  to  the  con- 
tracts and  against  the  enforcement  of  them  by  the  respective  corporations. 
The  principle  has  frequently  been  recognized  that  in  case  of  ultra  vires  con- 
tracts, either  party  may  interpose  the  plea  as  a  defense.  It  has  also  been 
decided,  as  we  shall  hereafter  notice,  in  many  recent  cases,  that  the  doctrine 
has  no  application  to  executed  contracts,  or  to  contracts  where  the  corpora- 
tion has  received  the  full  benefit  of  the  same;  and  where  the  other  party 
cannot  on  a  repudiation  of  it  be  placed  in  status  quo.  But  this  was  so  held 
where  the  corporation  interposed  the  plea.  The  converse  of  the  proposi- 
tion ought  to  be  equally  good.  That  is,  where  the  plea  of  ultra  vires  is  in- 
terposed by  a  party  contracting  with  a  corporation,  it  ought  not  to  prevail 
where  the  party  thus  interposing  it  has  received  the  consideration  of  the 
contract,  in  whole  or  in  part,  from  the  corporation.  The  last  two  cases  re- 
ferred to  might  have  rested  upon  this  familiar  and  just  principle,  if  on  no 
other.  The  defendants  had  received  the  consideration  and  fruits  of  the 
contract  to  which  the  plea  was  interposed,  and  all  the  agreements  adduced 
to  sustain  the  contracts,  when  interposed  by  corporations  in  such  cases, 
would  be  equally  applicable  to  those  above  referred  to.  As  to  the  doctrine 
in  case  of  executed  contracts  on  a  plea  of  ultra  vires  by  corporations,  see 
post,  Ch.  IV. 

It  is  apparent  that  the  decisions  on  this  subject  cannot  be  reconciled;  and 
the  frequent  hardships  attendant  upon  the  application  of  the  technical  and 
"odious  **  doctrine  of  ultra  vires,  united  with  the  requirelients  of  commer- 
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cial  interests,  have  contribnted  to  limit  its  application  in  this  class  of  cases, 
and  driven  the  courts  to  enlarge  the  incidental  powers  of  corporations  by  a 
liberal  construction  of  corporate  powers,  conferred  by  the  charter  or  general 
laws  by  or  under  which  they  were  created. 

National  banks — powers  of. — In  National  Bank  v.  Wells,  22  Hun., 
51,  the  plaintiff  agreed  with  one  Burr  to  procure  to  be  discounted  for  him 
a  note,  indorsed  for  Burr's  accommodation  by  the  defendant  Wells,  on  plaint- 
iff's  receiving  a  commission  of  five  per  cent  for  so  doing.  The  plaintiff 
indorsed  the  note  and  sent  it  to  another  national  bank  by  which  it  was  dis- 
counted. The  note  not  being  paid,  was  protested,  and  notice  sent  to  the 
plaintiff,  who  subsequently  took  it  up.'  The  plaintiff  sued  on  the  note, 
and  the  defendants  claimed  as  a  defense  and  insisted  on  the  trial,  that  the 
transaction  was  usurious,  and  that  the  plaintiff  had  no  title  to  the  note  for 
the  reason  that  it  had  no  power  to  agree  to  sell  its  indorsement  or  procure 
the  note  to  be  discounted,  on  consideration  of  a  commission;  and  that  it 
had  no  power  to  take  up  the  note,  as  that  was  equivalent  to  a  purchase, 
which  the  plaintiff  was  not  authorized  to  make.  But  it  was  decided  that 
the  transaction  was  not  usurious;  that  the  title  to  the  note  did  not  depend 
upon  the  alleged  unlawful  agreement  to  loan  its  credit  and  procure  the  dis- 
count; that  its  title  was  derived  from  the  discounting  bank;  that  it  was  a 
bona  fide  holder  for  value;  and  that  the  plaintiff  must  be  held  to  be  the 
•lawful  owner  of  the  note.    See,  also.  Leach  v.  Hale,  31  Iowa,  69. 

On  the  contrary,  it  has  been  held  that  selling  railroad  bonds  upon  com- 
mission ( Weckler  v.  First  National  Bank,  42  Md.,  581);  and  the  purchase 
of  promissory  notes  by  a  national  bank  for  the  purpose  of  speculation  {First 
National  Bank  v,  Pierson,  24  Minn.,  140);  was  uUra  vires  and  void.  See, 
also,  Wile,y  r.  First  National  Bank  of  Brattleboro,  47  Vt.,  546;  Caldwell 
V.  National  Mohawk  Valley  Bank,  64  Barb.,  833;  Van  Leuven  v.  The  First 
National  Bank,  6  Lans.,  s.  c,  54,  N.  Y.,  671;  Fowler  v.  Scullt/,  72  Pa. 
St.,  456;  The  First  National  Bank  of  Lyons  v.  The  Ocean  National  Bank, 
60  N.  Y.,  278;  Shinkle  v.  The  First  National  Bank  of  Ripley,  22  Ohio, 
516;  The  First  National  Bank  v.  National  ExcJiange  Bank,  89  Md.,  610. 

But  the  fact  that  the  purchase  of  a  note  by  a  national  bank  from  an  in- 
dorsee is  uUra  vires,  does  not  prevent  the  bank  from  maintaining  an  action 
thereon  in  its  own  name  against  a  prior  party  thereto.  National  Pemherton 
Bank  v.  Porter,  125  Mass.,  88:3. 

Where  a  mortgage  is  given  to  secure  a  loan  to  a  national 
bank. — A  mortgage  given  to  an  officer  of  a  national  bank,  at  the  time  of 
a  loan  by  the  bank,  to  secure  the  payment  of  the  loan,  is  in  effect  made  to 
the  bank,  and  is  ultra  vires  and  void.    Fridley  v.  Bowen,  87  Ills.,  151. 

But  national  banks  may  take  an  assignment  of  notes  secured  by  a  trust 
deed  on  real  estate,  as  collateral  security  for  a  pre-existing  debt  due  them. 
Worcester  National  Bank  v.  Cheeney,  87  Ills.,  602;  Mapes  v.  Scott,  88  Id., 
852. 

And  the  authority  to  purchase  real  estate  to  secure  debts  provided  for 
by  the  national  banking  law,  gives  the  power  to  purchase  real  estate  for 
that  purpose,  though  in  excess  of  the  debt.  Upton  v.  National  Bank,  12 
Mass.,  153.    And  such  banks  may  purchase  notes  and  bills  of  third  persons, 
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owned  by  and  available  by  one  dealing  with  JtU^  bank,  and  they  are  not 
confined  to  discounting  one*8  own  paper.  S^itA  v.  Exchange  Bank,  26 
Ohio  St.,  141. 

National  banks— no  power  to  traffic  in  oomtaorcial  paper.— 
In  National  Bank  v,  Pier8ony2^  Minn.,  140,  the  qnestioii  presented  was, 
whether  under  act  of  Congress  relating  to  banking,  a  national  bsiuk  b^id  the 
power  to  traffic  in  promissoiy  notes  as  a  species  of  personal  proper6^^.  or  to 
acquire  any  title  to  such  paper,  not  obtained  by  way  of  discount,  or  byvth^ 
lending  of  moneyon  the  credit  of  it.  It  was  held  that  it  had  no  such  am-, 
tbori^. 

The  court  observed:  "  In  the  caise  of  Farmers^  and  Mechanics''  Bank  v. 
Baldwin,  2S  Minn.,  198,  it  was  expressly  held,  that  no  power  of  this  charac- 
ter is  conferred  by  a  law  of  this  State,  which  authorizes  State  banks  organ- 
ized under  its  provisions,  '  to  carry  on  the  business  of  banking  by  discount- 
ing bills,  notes,  and  other  evidences  of  debt,  by  receiving  deposits,  by  buying 
and  selling  gold  and  silver  bullion,  foreign  coin,  and  foreign  and  inland  bills 
of  exchange,  by  loaning  money  on  real  and  personal  securities,  and  by  exercis- 
ing such  Incidental  powers  as  may  be  necessary  to  carry  on  such  business^  *  and 
that  a  purchase  of  such  paper,  made  not  in  the  way  of  discount,  was  ultra 
vires,  as  outside  the  legitimate  scope  and  purposes  of  such  institutions. 

Under  the  congressional  enactment  the  authority  which  is  given  is  **  to 
exercise  ail  such  incidental  powers  as  shall  be  necessary  to  carry  on  the  busi- 
ness of  banking,  by  discounting  and  negotiating  promissory  notes,  drafts,  bills 
of  exchange,  coin  and  bullion,  by  loaning  money  on  personal  security,  and  by 
obtaining,  issuing,  and  circulating  notes  according  to  the  provisions  of  said 
title.''    U.  S.  Rev.  Stat.,  g  5136. 

This  is  substantially  the  state  statute  which  was  under  consideration  in 
Fanners'  and  Mechanics^  Bank  v,  Baldwin,  supra.  The  word  **  negotiat- 
ing,'* as  used  in  this  section,  and  likewise  in  section  29  of  the  same  statute 
is  used  in  its  ordinary  and  appropriate  and  transitive  sense  to  indicate,  not 
an  act  of  purchase,  but  one  of  transfer,  whereby  the  negotiated  paper  is 
passed  from  the  holder  or  owner,  and  put  into  circulation.  Hence,  the  inci- 
dental power  to  negotiate  notes  to  the  extent  necessary  to  carry  on  the  busi- 
ness of  banking  simply  implies  an  authority  to  realize  upon  such  commer- 
cial paper  as  the  bank  may  receive  in  the  lawful  conduct  of  its  business,  by 
negotiating,  selling,  and  transferring  it  by  means  of  a  re-discount  obtained 
or  otherwise.  It  gives  no  implied  authority  to  speculate  or  traffic  in  paper 
of  the  character  of  the  note  in  quetition,  or  in  financial  securities  of  any  der 
scription.  Morse  on  Banking,  4  and  5.  The  powers,  therefore,  which 
are  conferred  by  this  section,  in  respect  to  the  acquisition  of  commercial 
business  paper,  are  in  no  way  affected  or  enlarged  by  the  use  of  the  term 
*  negotiating.'  In  the  absence  of  any  authoritative  exposition  of  the  fed- 
eral statute  in  tliis  regard,  the  principle  settled  in  the  Farmers'  and  Me- 
chanics^ Bank  v,  Baldwin  must  be  regarded  as  decisive  of  the  present 
case." 

The  general  rule  of  corporate  liability  is  that  if  the  corporation  has  au- 
thority to  make  or  indorse  a  note,  or  execute  a  bond  or  mortgage  for  any 
purpose,  it  is  liable  on  these  instruments  in  the  hands  of  a  bona  fide  holder. 
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although  they  may  hare  be^tf  «(D^He  and  used  for  a  purpose  not  authorised 

by  its  charter.    And  the'sj^ne  Hoctrine  applies  to  a  municipal  corporation. 

See  post  J  Ch.  XI.  r  •*  * 

•  •  *   • 

The  doct^rfe^ 'of  the  law  merchant  applied  to  corporate 

bonds.-^Tha€  th^  principles  of  the  law  merchant  have  moulded  the  opinions 
and  ipQuensed  the  judgments  of  our  courts,  with  reference  to  the  application 
oCtb'eltJc'Ctnne  of  ultra  vires  to  ordinary  commercial  paper,  will  be  manifest 
frotu^the  foregoing  selected  cases.  They  have  gone  still  further,  and  influ- 
V  ^  e^iced  by  public  policy  and  commercial  convenience,  if  not  necessity,  have 
given  to  corporate  bonds  and  coupons,  payable  to  bearer,  the  qualities  of 
commercial  paper,  and  applied  the  principles  of  the  law  merchant  to  them. 
They  have  oome  to  be  regarded  by  the  almost  uniform  decisions  of  the  courts 
as  having  the  properties  and  qualities  of  negotiable  instruments,  and  as  se- 
curing to  the  bonti  fide  holder  for  value  all  the  rights  and  privileges  of  a 
holder  of  negotiable  paper  by  the  law  merchant. 

In  Morris  Canal  and  Banking  Company  v.  Fisher ^  1  Stock.  (9  N.  J.  Eq.)» 
667,  the  court  say:  "  The  manner  in  which  these  bonds  are  engraved,  the 
coupops  making  the  interest  payable  half-yearly  to  the  bearer  of  them,  and 
all  the  evidence  before  us  conspire  to  show  that  the  company  which  issued 
them,  and  which  now  disputes  the  title  of  the  holder  upon  the  ground  that 
they  put  them  into  the  hands  of  the  seller  for  a  special  purpose,  which  did 
not  authorize  him  to  dispose  of  them  as  he  did,  really  intended  them  to  cir- 
culate, as  in  fact  they  do.  This  design  is,  indeed,  q^ite  as  apparent  as  if  it 
was  engraved  on  their  face  in  express  Svords.  The  objection  now  made,  that 
the  legal  character  of  the  instrument  adopted  is  such  as  to  frustrate  this  de- 
sign, certainly  comes  with  a  bad  grace  from  the  party  which  put  them  in 
circulation.  Even  as  between  third  parties,  we  suppose  the  common  usage 
to  transfer  would  justify  us  in  holding  these  securities  to  differ  from  com- 
mon obligations  in  being  so  far  negotiable  that  the  bona  fide  possessor  shall 
be  held  to  have  a  good  title.  But  the  case  is  still  stronger  against  the  party 
which  made  and  issued  them.  To  permit  such  parties  to  dispute  this  result 
of  the  usage  would  be  to  permit  them  to  take  advuntage  of  their  own  wrong. 
And  besides  the  obvious  interest  of  the  companies  is  that  these  bonds  should 
be  salable,  free  from  all  questions  of  equity.  They  are  generally  issued  for 
the  express  purpose  of  raising  money  by  their  sale.  To  declare  them  subject 
to  the  equities  existing  in  the  case  of  ordinary  bonds  upon  every  transfer  of 
them  would  be  to  strike  a  blow  at  the  credit  of  the  great  mt^s  of  these  secu- 
rities now  in  the  market,  the  consequences  of  which  it  would  be  impossible 
to  predict.'*  See,  also,  the  English  cases,  Gorgier  v,  Mieville,  3  13.  &  C, 
45;  Long  v.  Smith,  7  Bing.,  284,  and  in  the  following  American  cases:  Mil- 
ler V.  Butlandj  etc.y  R.  Co.^  40  Vt ,  399;  Chapin  v,  Vermont,  etc.,  H,  Co.^  8 
Gray,  oil;  Haven  v.  Grand  Junction  E,  Co,,  109  Mass.,  88;  National  Ex- 
change Bank  v.  II,  P.,  etc.,  R,  Co,,  8  R.  1.,  375. 

These  general  principles  have  also  been  recently  held  to  apply  to  the  simi- 
lar bonds  and  coupons  of  municipal  corporations.  See  post,  Ch.  XI,  and  au- 
thorities cited. 
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CHAPTER  III. 


APPLICATION  OF  THE  DOCTRINE  TO  THE  CONTRACTS  AND 
TORTS  OF  CORPORATE  CARRIERS  BEYOND  THEIR  CORPO- 
RATE LINES. 


SIXTH  8ELBCTED.CA8B. 

Hood  v.  The  New  York  and  New  Haven  Bailboad 

Company.* 

The  agent  of  the  defendants,  who  were  a  railroad  corporation  running  their 
cars  from  N.  H.  to  P.,  sold  the  plainbff  a  ticket  for  the  fair  from  N.  H. 
to  C,  which  was  five  miles  beyond  P. 

The  plaintiff,  for  iiguries  which  he  received  in  a  stage  ranniny  between  P. 
and  C,  brought  his  action  upon  a  special  contract  to  carry  him  safely 
by  railroad  and  stage  from  N.  H.  to  C. 

For  more  than  six  months  before,  apd  at  the  time  of  such  sale,  the  defend* 
ants,  through  their  agents,  had  been  and  were  in  the  daily  usage  of 
entering  into  and  fulfilbng  contracts  identically  like  that  alleged  in  the 
declaration,  and  during  said  entire  period  had  permitted  their  agents 
publicly  to  Represent  them  as  vested  with  the  powers  requisite  for  such 
a  purpose.  The  plaintiff,  knowing  such  representations  and  believing 
them  to  be  true,  was  thereby  induced  to  enter  into  and  pay  the  consider* 
ation  of  said  contract,  which  otherwise  he  would  not  have  done.  But 
the  defendants  had  not  the  power,  under  their  charter,  to  enter  into  the 
alleged  contract,  and  had  never  by  any  corporate  vote  expressly  author- 
ized or  sanctioned  the  same,  nor  had  their  directors  by  any  vote  directed 
any  such  contract  to  be  made. 

Held,  That  the  defendants  were  not  estopped  to  claim  that  under  their 
charter  they  had  no  power  to  enter  into  the  alleged  contract,  and  that 
it  was  not  obligatory  upon  them. 

*  Reported  In  22  Conn.,  602  (1868). 


I 
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A  NEW  trial  having  been  granted  by  this  court  in  the  case 
of  Hood  V.  The  New  York  <&  New  Haven  Bail/road  Com- 
pany^ the  cause  came  on  again  for  trial  before  the  jury  at  the 
term  of  the  Superior  Court  for  New  Haven  county,  holden  in 
January,  1853. 

Upon  the  trial  to  the  jury,  the  plaintiff  introduced  in  evi- 
dence the  charter  of  the  defendants  and  the  charter  of  the  New 
Haven  &  Northampton  Company,  a  railroad  corporation  in- 
corporated by  the  legislature  of  this  State  for  the  purpose  of 
constructing  a  railroad  from  the  city  of  New  Haven  to  the 
village  of  Plaineville,  in  the  town  of  Farmington,  and  of  ex- 
tending the  same  thence  northerly  to  the  north  line  of  the 
State;  also  a  lease  from  the  latter  company  of  their  entire  road 
to  the  defendants. 

The  plaintiff  offered  evidence  to  prove  and  claimed  that  he 
had  proved  the  contract  a^  set  out  in  his  declaration.* 

The  plaintiff  offered  evidence  to  prove  and  claimed  that  he 
had  proved  the  contract  as  set  forth  in  his  declaration. 

The  defendants  denied  ever  having  made  such  contract,  and 
further  claimed  that  if  such  contract  were  proved  it  was  not 

*The  sabstance  of  the  declaration,  as.  reported  in  this  case,  in  the  same 
voluoie,  pa^  1,  is  as  follows:  **Thi8  was  an  action  founded  on  a  special 
contract  of  fte  defendants  to  carry  the  plaintiff  safely  by  means  of  railroad 
cars  and  stages  from  the  town  of  New  Haven  to  the  village  of  Collins ville." 

The  declaration,  after  stating  the  undertaking  of  the  defendants,  alleged 
lliat  on  the  15th  day  of  January,  1850,  while  the  plaintiff  was  a  passenger  to 
be  conveyed  by  the  defendants  upon  the  route  from  New  Haven  to  Collins- 
ville,  it  became  and  was  the  duty  of  the  defendants  to  use  proper  care  in 
safely  and  securely  conveying  the  plaintiff  by  means  of  said  cars  and  stages 
from  New  Haven  to  CoUinsville;  yet  the  defendants,  not  regarding  their  un- 
dertaking, did  not  use  proper  care,  but  before  the  plaintiff  had  arrived  at  the 
terminus  of  said  route  in  CoUinsville;  viz.,  at  Farmington,  they  negligently, 
carelessly  and  unskillfully  caused  him  to  be  placed  in  a  certain  sleigh,  or 
carriage  upon  runners,  for  the  purpose  of  conveying  him  over  the  remaining 
part  of  said  route;  and  through  the  carelessness,  negUgence  and  unskillful- 
ness  of  the  defendants  and  their  servants  and  agents  said  sleigh,  or  carriage 
upon  runners,  was  upset  and  thrown  upon  its  side,  by  means  whereof  the 
plaintiff,  being  therein,  was  severely  and  dangerously  wounded,  bruised  and 
injured,  and  one  of  his  legs  was  crushed  and  the  bones  thereof  were  broken 
in  divers  places,  and  its  arteries  ruptured,  and  by  means  of  the  premises  the 
plaintiff  became  and  was  lame  and  disordered,  and  so  continued  for  a  long 
space  of  time,'*  etc. 
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obligatory  upon  them  for  the  reason  that,  under  their  charter, 
they  had  no  power  to  enter  into  any  such  contract,  and  prayed 
the  court  to  so  instruct  the  jury.  ''  The  court,  upon  tliis  sub- 
ject, did  inform  the  jury  that  the  defendants  had  not,  under 
their  charter,  the  power  to  enter  into  any  such  contract,  and 
that  the  same,  if  proved,  would  not  be  obligatory  upon  them 
unless  they  were  estopped  from  denying  their  power,  aS  claimed 
by  the  plaintiflF." 

The  plaintiff  also  offered  evidence  to  prove,  and  claimed  that 
he  had  proved,  that  the  defendants,  from  the  time  of  their  tak- 
ing possession  of  the  canal  road,  under  the  aforesaid  lease,  and 
for  a  period  of  more  than  six  months  anterior  to  the  making 
of  the  alleged  contract  with  him,  had  been  and  were  in  the 
daily  usage  of  entering  into  and  fulfiliing  contracts  identically 
like  that  alleged  in  the  declaration ;  that  during  that  entire 
period  they  had  publicly  represented  and  held  themselves  out 
to  the  community  through  their  duly  authorized  agents  as 
vested  with  powers  requisite  to  enter  into  and  fulfill  such  con- 
tracts, and  during  that  entire  period  had  knowingly  permitted 
their  agents  to  represent  the  said  company  as  vested  with  the 
aforesaid  powers;  that  the  plaintiff,  knowing  of  such  repre- 
sentations, and  believing  them  to  be  true,  and  being  ignorant 
of  the  corporate  powers  of  the  defendants,  w^as  thereby  induced 
to  enter  into  said  contract  and  pay  the  defendants  therefor  the 
consideration  demanded  by  them,  which  should  not  have  been 
done  had  he  not  known  of  such  representations  and  believed 
them  to  be  true.  The  plaintiff  thereupon  claimed  that  if  the 
jury  should  find  tlie  facts  to  be  as  claimed  by  him  the  defend- 
ants were  estopped  from  denying  the  obligation  of  said  con- 
tract, and  requested  the  court  to  so  instruct  the  jury. 

The  defendant  denied  that  the  facts  were  as  claimed  by 
plaintiff  and  introduced  evidence  to  disprove  the  same. 

The  evidence  in  support  of  the  plaintiff's  claim  consists  of 
certain  acts  and  declarations  of  the  agents  of  the  defendants  in 
issuing  and  selling  tickets  and  making  contracts  for  the  trans- 
portation of  passengers  similar  to  the  one  claimed  to  ha^ve 
been  made  with  the  plaintiffs,  and  in  receiving  and  paying 
over  to  the  proper  officers  of  the  company  the  moneys  received 
fj-om  the  sale  of  such  tickets,  and  the  transportation  of  such 
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passengers,  and  the  continuance  of  such  acts,  for  so  long  a 
time  and  in  a  manner  so  public  and  notorious  that,  as  the 
plaintiff  claimed,  they  must  have  been  known  to  the  directors 
and  stockholders  of  the  company;  and  that,  ailer  such  acts  had 
become  so  known,  the  said  agents  were  suffered  to  continue 
them  without  objection  from  any  one. 

But  there  was  no  evidence  that  the  defendants,  by  any  cor- 
porate vote,  had  ever  expressly  authorized  or  sanctioned  the 
making  of  any  such  contract  as  the  plaintiff  claimed  had  been 
made  with  him.  Nor  was  there  any  evidence  that  the  dii-ec- 
tors  of  said  company  had,  by  any  express  vote  or  order,  di- 
rected any  such  contract  to  be  made.  But  it  was  proved  and 
not  denied  that  they  had  appointed  the  proper  officers  and 
agents  of  said  company,  and  without  giving  them  any  particu- 
lar instructions  upon  the  subject,  had  permitted  them,  with- 
out objection  on  their  part,  to  make  the  declarations  and  per- 
form the  acts  aforesaid. 

The  defendants  thereupon  claimed  that  even  if  the  jury 
should  find  the  facts  to  be  as  claimed  by  the  plaintiff,  they 
were  not  estopped  from  denying  the  obligation  of  said  contract, 
because  they  could  not,  in  any  manner,  be  estopped  from  de- 
nying the  validity  of  the  contract,  which,  by  the  terms  of  their 
charter,  they  had  no  power  to  make.  And  they  further  claimed 
that  they  could  not  be  estopped  by  any  acts,  declarations  or 
contracts  made  by  any  of  their  officers  or  agents,  which  they 
did  not  expressly  authorize  to  be  made,  and  which,  by  their 
charter,  neither  the  company  nor  their  officers,  or  agents,  were 
authorized  to  make,  and  prayed  the  court  so  to  instruct  the 
jury.  The  court  did  not  instruct  the  jury  in  the  manner 
claimed  by  the  defendants,  but  charged  them  in  conformity 
with  the  claim  of  the  plaintiff*. 

The  jury  having  returned  their  verdict  in  favor  of  the 
plaintiff  the  defendants  moved  for  a  new  trial,  claiming  that 
the  court  erred  in  omitting  the  charge  to  the  jury  as  requested 
by  them,  and  the  questions  thereon  arising  were  preserved  for 
tli^  consideration  and  advice  of  the  court 

Ellsworth,  J.-^Tliis  case  was  before  the  court  at  its  last 
session,  when  we  granted  a  new  trial  for  a  veixlict  against  evi- 
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dence.  The  question  now  presented  was  not  then  adjudicated, 
though  it  was  alluded  to  in  the  arguments  of  counsel,  and  in 
the  opinion  of  the  court,  as  one  of  great  importance.  There 
was  another  ground  for  granting  the  new  trial,  entirely  satis- 
factory to  the  majority  of  the  judges,  and  this  was  passed  by. 
It  is  now  distinctly  presented  for  our  judgment,  and  is  the 
only  question  on  the  record. 

After  the  fullest  consideration,  with  the  aid  derived  from 
the  learned  and  able  arguments  at  the  bar,  a  majority  of  the 
court  do  not  hesitate  to  hold,  there  must  be  a  new  trial.  It 
will  be  noticed  that  the  suit  is  upon  a  special  promise  of  the 
defendants  to  carry  the  plaintiff  from  New  Haven  to  CoUins- 
ville;  not  an  action  against  common  carriers  for  an  injury  suf- 
fered while  passing  over  their  road,  nor  as  founded  upon  a 
responsibility  growing  out  of  such  relations.  This  would  not 
answer — for  the  defendants  could  not  be  common  carriers,  ex- 
cept on  their  own  road ;  so  the  pleader  declares  upon  a  special 
undertaking  of  the  defendants,  aside  from  their  appropriate 
line  of  duty,  and  the  attempt  is  to  subject  them  on  that  un- 
dertaking and  on  nothing  else. 

It  is  found  that  the  defendants  had  no  power  to  enter  into 
the  undertaking  in  question,  and  therefore  as  ground  of  claim, 
it  must  be  agreed  the  undertaking  merely  is  of  no  avail,  for 
the  reason  that  the  directors,  having  no  authority,  did  not  in 
legal  estimation  make  the  contract  for  the  company.  The 
question  is,  are  the  defendants  estopped  setting  up  this  in  their 
defense?  The  statement  of  the  case  carries  on  its  very  face 
conviction  to  the  mind  that  it  cannot  be  so.  The  defendants 
estopped  from  denying  that  they  have  done  what  they  never 
could  have  done!  It  is  a  question  of  power  under  the  char- 
ter; and  however  individuals  may  be  liable  and  estopped,  who 
untruly  hold  themselves  out  -as  clothed  with  power,  the  de- 
fendants cannot  bo  estopped  on  any  such  principle  of  law 
known  to  the  court.  The  notion  of  an 'estoppel  in  jpais^  to 
which  class,  if  any,  this  estoppel  belongs,  proceeds  on  the  idea 
of  acquiescence  or  consent;  a  consent  expressly  or  impliedly 
given  by  the  party  claimed  to  be  estopped.  Of  course,  there 
must  be  a  legal  possibility,  or  there  can  be  no  real  or  supposed 
acquiescence  and  consent,  and  where  consent  may  be  ^ven 
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silence  may  bo  sufficient  proof  that  it  is  given;  and  so,  a 
course  of  known  aqtion  may  be  sufficient  proof,  for  the  law 
requires  no  exact  form.  But  as  we  say,  it  does  require  a  legal 
possibility,  and  where  there  is  none,  courts  cannot  consistently 
hold  there  is  an  estoppel.  The  case  of  Buckley  v.  The  Derby 
Fishing  Gompany^  2  Conn.  B.,  252,  and  that  class  of  cases, 
which  abound  in  the  books,  is  a  good  illustration  of  the  dis- 
tinction above  alluded  to.  If  a  corporation  has  the  power  to 
do  a  thing,  and  is  in  the  habit  of  doing  it  in  a  particular  way, 
it  may  bind  itself  to  third  persons,  though  it  do  not  pursue 
the  exact  mode  prescribed  in  the  charter;  for  the  mode  is  not 
exclusive  but  concurrent.  So,  too,  where  a  provision  in  a 
charter  is  designed  to  protect  the  corporation,  the  corporation 
may  waive  this  provision,  and  this  may  be  proved  to  be  done 
by  a  repetition  of  acts  of  a  like  or  similar  character.  But 
the  question  here  is,  as  we  have  said,  one  of  power,  not  of 
form. 

The  plaintiff  introduced  circumstantial  evidence  on  the 
trial  to  prove  that  the  directors  of  the  company  made  the 
contract,  and  particularly,  that  their  subordinate  agents  had 
for  some  months  previously  been  in  the  practice  of  contract- 
ing with  other  persons,  as  they  did  with  the  plaintiff.  Sup- 
pose this  is  true,  and  that  the  knowledge  and  consent  of  the 
directors  may  be  properly  inferred  from  this  continued  prac- 
tice of  the  directors;  this  will  not  place  the  plaintiff's  case,  in 
our  judgment,  on  any  higher  ground  than  if  the  directors  had, 
by  a  formal  vote,  contracted  with  the  plaintiff  to  carry  him  to 
CoUinsville.  It  being  a  question  of  power,  silent  acquiescence 
in  the  acts  of  subordinate  agents  does  not  make  a  stronger 
case;  for,  if  a  formal  contract  is  not  6bligatoi*y  on  the  com- 
pany, one  proved  by  inferior  or  circumstantial  evidence  cer- 
tainly is  not.  The  kind  of  evidence  is  quite  immaterial. 
Should  the  directors  of  a  savings  bank,  or  of  any  bank,  con- 
tract with  a  ship  builder  for  a  steam  ship  to  navigate  the 
ocean,  would  this  contract  bind  the  company?  Certainly  not; 
because  the  directors  have  no  power  to  make  it;  nor  would 
they  have  more  were  they  to  make  such  contracts  from  day  to 
day.  The  legislature  has  absolutely  marked  the  limit  of  this 
power,  and  they  cannot  exceed  it  under*the  charter;  and  if  the 
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directors,  even  with  all  the  stockholders  at  their  side,  trans- 
cend the  limits  of  the  charter,  and  make  contracts  foreign  to 
their  business,  they  only  act  for  themselves.  The  reason  is, 
there  can  be  no  consent  of  the  corporation.  The  consent  of 
individual  stockholders  however  repeated,  is  not  their  consent, 
nor  is  it  admissible  proof  to  establish  consent;  so  that,  if  it 
were  true,  every  stockholder  had  expressed  his  consent,  it 
would  make  no  difference  in  the  case.  If  this  is  not  so,  there 
are.  no  restrictions  or  limitations  on  chartered  companies,  and 
they  may  do  anything  the  directors  please,  which  is  not  ab- 
solutely unlawful.  The  exercise  of  power  is  held  to  prove 
itself,  which  is  absurd. 

No  one  would  say  that  the  first  contract  made  by  directors 
to  carry  to  CoUinsville,  or  Litchfield,  or  New  Hartford,  or 
Northampton,  would  be  obligatory  on  the  company;  yet  it 
must  be  so  if  stockholders  are,  of  course,  bound  by  every  con- 
tract of  their  directors.  Were  the  charter  a  public  one,  it  is 
agreed  the  company  would  not  be  bound  by  such  acts,  how- 
ever repeated;  but  in  truth  a  private  charter  is  not  essentially 
different  from  a  public  one,  in  this  respect;  for  the  plaintiff 
must  have  known  that  the  defendants  were  incorporated  by 
the  legislature  for  the  purpose  of  making  or  using  only  a  rail- 
road. Their  very  name,  as  well  as  the  location  and  business 
of  their  road,  is  sufiicient  notice  that  they  are  not  incorpor- 
ated for  running  stages  throughout  the  State;  and  no  person 
can  assume  or  suppose  the  defendants  are  to  go  beyond  the 
appropriate  business  of  a  railroad.  The  idea  of  an  imposition 
on  the  public,  as  to  these  stages  running  off  from  the  road  to 
and  from  Litchfield  and  other  places,  as  the  defendants'  stages, 
is  incredible  and  preposterous.  The  public  know  where  the 
charter  may  be  seen,  and  what  it  contains. 

Many  cases  were  read  on  the  argument  to  prove  that  a  cor- 
poration is  considered  for  civil  purposes  as  a  person,  and  sub- 
ject to  the  same  rules  of  law.  We  do  not  question  this,  but 
we  do  not  see  how  it  helps  the  plaintiff's  case.  They  hold 
that  a  principal  that  can  give  authority,  whether  a  corporation 
or  a  person,  may,  when  one  assumes  to  act  for  him,  and  he 
does  not  object  to  it,  be  estopped  denying  his  agency;  but  an 
infant  is  never  estopped,  nor  a  married  woman,  nor  ought  a 
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body  of  stockholders  to  be,  united  so  as  they  are  nnder  a  specific 
charter,  especially  when  the  directors  have  disregarded  it,  and 
assamed  to  act  according  to  their  own  pleasure.  Gould  the 
company  by  legal  possibility  do  the  act  it  would  be  otherwise. 

But,  it  is  said,  the  jury  have  found  that  the  stockholders,  in 
fact,  gave  their  consent,  and  i  t  may  not  now  be  denied.  We  have 
already  shown  this  can  make  no  difference;  but  we  say  further 
that  this  notion  of  their  c.onsent  is  altogether  untenable  and 
unjust.  We  know,  certainly,  the  stockholders  did  not,  all  of 
them,  give  their  consent.  Some  were  minoirs,  married  women, 
executors  and  administrators,  trustees,  officers  of  the  law  in 
possession,  and  some  were,  at  the  time,  out  of  the  country.  So 
the  body  of  stockholders  was*changing  from  day  to  day.  Now, 
to  hold  that  the  entire  body  of  stockholders  gave  their  consent 
to  the  contract  in  question,  and  that  therefore  it  is  good,  is 
absurd  and  puerile.  But  suppose  they  did;  this  was  not  a 
corporate  act,  and  has,  therefore,  no  corporate  character.  We 
repeat  that  the  directors  and  stockholders  have  no  corporate 
powers  or  relations,  and  can  give  no  consent,  but  what  is 
within  the  appropriate  business  of  the  charter. 

Again,  it  is  said,  the  defendants  ought  not  to  be  permitted 
to  call  in  question  the  acts  of  their  agents.  Why  not,  as 
much  as  other  principals,  whose  agents  transcend  their 
authority,  and  abuse  their  tust?  If  it  is  replied  the  directors 
have  suffered  this  course  of  things  for  months,  when  they 
could  have  arrested  it  at  once,  we  ask,  whose  agents  they 
were?  Certainly  not  of  the  innocent  stockholders'.  The 
directors  represent  them  only  while  they  act  within  the  scope 
of  the  charter;  the  charter  is  the  measure  of  their  power;  and 
sad  would  it  be  if  directors  could  trample  upon  this,  and  yet 
bind  the  stockholders  as  firmly  as  if  they  were  acting  within 
it.  If  the  directors  have  done  wrong  let  them  suffer  the  con- 
sequences. 

We  have  not  thought  it  necessary  to  comment  particularly 
on  the  numerous  authorities  cited  at  the  bar  on  the  several 
points  made,  for  we  find  nothing  in  any  of  them  inconsistent 
with  the  views  expressed. 

Gill  &  Johnson  is  in  direct  accordance  with  what  we  have 
said.    We  place  our  judgment  upon  a  plain  principal  of  equity 
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and  law;  viz.,  that  these  defendants  are  not  bound  by  a  con- 
tract they  had  no  power  to  make,  and  are  not  estopped  setting 
up  this  matter  in  defense.     We  advise  a  new  trial. 

In  this  opinion.  Church,  C.  J.,  and  Storrs,  J.,  concurred. 
Watte,  J.,  having  tried  the  cause  in  the  court  below,  was  dis- 
qualified, and  HiNMAN,  J.,  dissented. 

New  trial  granted. 


NOTES.     . 

Liability  of  railroad  corporations  on  contracts  to  carry  be- 
yond the  terminii  of  their  roads— more  liberal  views.— The 
foregoing  case  is  an  aathority  for  the  extreme  doctrine  of  ultra  vires  in  its 
application  to  the  contracts  of  raihoad  corporations  to  carry  passengers,  etc., 
to  a  point  beyond  the  terminii,  or  aside  from  the  line  of  their  respective 
routes,  as  provided  by  their  charters;  holding  that  such  contracts  are  ultra 
vires  and  void.  See,  also,  Converse  v.  Norwich  dk  New  York  Trans,  Co,, 
88 Conn.,  166.  In  the  latter  case  Butler,  J.,  referring  to  the  case  of  Hoodv, 
New  York  tit  New  Haven  Railroad  Company,  observes :  **  The  plaintiffs  insist 
that  the  case  is  in  conflict  with  the  whole  current  of  authority,  both  in  Eng- 
land and  in  this  country,  and  is  not  law.  That  case  cannot  be  overruled  or 
shaken  on  the  ground  that  the  principles  there  applied  are  technically 
wrong.  The  principle  is  fundamental  and  elementary,  that  the  power  of  a 
corporation  is  limited  to  the  powers  conferred  by  the  charter,  and  such  as  are 
necessarily  incidental  thereto.  The  courts  of  other  States,  in  the  cases  cited, 
have  not  questioned  or  disregarded  that  principle.  But  corporations,  within 
a  few  years,  under  general  laws,  have  become  so  numerous,  and  are  so  con- 
nected with,  and  so  control  the  business  of  the  country,  and  even  its  relig- 
ious and  benevolent  agencies,  that  courts  have  gradually  come  to  think  it 
necessary  to  relax  the  technical  and  theoretical  strictness  of  the  legal  princi- 
ples applicable  to  them,  and  subject  them  to  the  same  liabilities  for  the  acts 
of  their  agents  as  natural  persons,  so  far  as  it  can  be  done,  practically  and 
consistently  with  their  chEurters.  The  very  rapid  increase  of  these  corpora- 
tions, which  now  monopolize  the  business  of  land  carriage  and  a  large  share 
of  that  which  is  done  by  water,  and  the  equally  rapid  increase  in  the  quan- 
tity of  freight  which  they  carry  destined  to  points  beyond  their  chartered 
termination,  render  it  desirable  for  them  and  the  business  community  that 
they  should  have  power  to  make  business  connections  and  contracts  with 
each  other,  and  assume  a  joint  responsibility  for  carriage  beyond  the  termi- 
nation of  their  routes;  and  the  tendency  of  the  courts  is  almost  universally 
to  recogniae  their  power  so  to  do,  where  the  purpose  is  auxiliary,  beneficial, 
and  within  a  reasonable  limit  as  an  intended  or  necessary  incidental  power, 
by  a  liberal  construction  of  the  legislative  grants.  Whether  we  ought  so  to 
regard  the  changes  and  follow  the  prevailing  decisions  and  relax  the  strict- 
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ness  of  the  rale  by  such  liberal  sonstxuction  in  respect  to  the  intention  of  the 
legislature  or  the  necessity  for  such  an  incidental  power,  either  because  it  is 
wise  to  do  so,  or  for  the  sake  of  uniformity,  or  whether  we  should  hold  to 
the  maxim  of  stare  decisis  and  adhere  to  the  old  and  strict  rule  of  con- 
struction adopted  in  the  case  relied  upon,  it  is  not  necessary  now  to  deter- 
mine/'   See,  also,  Elmore  v,  Naugatuck  R,  Co.,  23  Conn.,  457. 

Current  of  authorities  adverse  to  the  foregoing  ease.~The 
suggestions  of  the  court  in  the  case  last  quoted  from  indicate  the  necessity 
of  a  change.  In  this  way  and  for  such  reasons  our  jurisprudence  has  grown 
and  improved,  and  the  current  of  modem  decisions  is  adverse  to  the  doc- 
trines of  the  courts  in  Connecticut  on  this  question. 

The  prevailing  doctrine  is  that  a  railroad  company  possessing  the  ordinary 
powers  given  to  corporations  generally  is  subject  to  liability  the  same  as  an 
ordinary  common  carrier  and  may,  as  such  common  carrier,  subject  itself  to 
the  obligations  and  liabilities  of  a  earner  beyond  its  own  line.  Bailrocul 
Company  v.  Party,  22  Wall.,  123;  Bissel  v.  Michigan  R.  Co,,  22  N.  Y., 
258;  Beffet  v.  Troy  dt  Boston  R,  Co,,  40  Id.,  168;  Root  v.  Great  Western  R. 
Co.,  45  Id.,  524;  Burtis  v.  Buffalo,  etc.,  R.  Co.,  4  Id.,  269;  Hill  Man.  Co. 
V.  Boston,  etc.,  R.  Co.,  104  Mass.,  122;  Feital  v.  Middlesex  R.  Co.,  209  Id., 
398;  Noyes  v.  Rutland  dt  B.  R.  Co.,  27  Vt.,  110;  Morse  v.  Brainard,  41  Id., 
550;  Railroad  Co.  v.  Transportation  Co.,  16  Wall.,  324.  The  only  questions 
now  open  to  controversy  in  these  cases  are  those  relating  to  the  character  of 
the  agreement  and  the  weight,  force  and  competency  of  the  evidence  to  es* 
tabliBh  it.    Id. 

In  Noyes  v.  Rutland  dt  Burlington  R,  Co.,  supra,  Redfield,  C.  J.,  says: 
*'  It  seems  now  well  settled  that  railroad  companies  as  common  carriers  may 
make  valid  contracts  to  carry  beyond  tlfe  limits  of  their  own  road,  either  by 
land  or  water,  and  .thus  become  liable  for  the  acts  and  neglects  of  oUier  car- 
riers in  no  sense  under  their  control.  *  *  *  It  has  never  been  questioned 
that  carriers,  whether  natural  or  artificial  persons,  might  by  usage  or  con- 
tract bind  themselves  to  deliver  parcels  and  merchandise  beyond  the  strict 
limits  of  their  line  in  town  and  country,  and  in  such  cases  could  only  exoner- 
ate themselves  by  a  personal  delivery."  See,  also,  Jordan  v.  Fall  River  R. 
Co.,  5  Cush.,  69;  Weed  v.  Saratoga  ft-  Schenectady  R.  Co.,  19  Wend.,  534; 
Farmers*  <&  Mechanics'  Bank  r.  Champlain  Trans.  Co.,  23  Vt.,  186. 

To  the  same  effect  is  the  English  case  Muschamp  v.  Lancaster  dt  Preston 
Junction  R.  Co.,  8  M.  &  W.,  421  (1841),  where  a  parcel  was  received  by  the 
defendants  directed  to  a  point  beyond  the  terminus  of  the  road,  and  they 
were  held  liable  for  its  loss. 

The  argument  of  the  learned  judge  who  gave  the  opinion  of  the  court  in 
the  foregoing  case  of  Uood  v.  The  New  York  <t  New  Haven  Railroad  Com- 
pany, in  support  of  the  application  of  the  doctrine  of  ultra  vires  to  defeat 
the  action,  is  similar  to  that  presented  in  the  English  case,  East  Anglian 
Railways  Company  v.  Eastern  Counties  Railway  Company  (see  ante,  Ch.  I), 
and  in  other  cases  in  actions  on  contract  where  the  defense  of  ultra  vires  was 
made;  and  the  observations  of  Butler,  J.,  in  Converse  v.  Norwich  d^  New 
York  Trans.  Co.,  above  copied,  are  just  and  forcible,  and  his  propositions 
and  conclusions  are  logical  deductions  from  the  premises  laid  down  in  some 
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of  the  earlier  cases.  His  concession  that  the  large  increase  of  the  business 
of  conunon  carriers,  which  has  rapidly  multiplied  corporate  associations  for 
that  purpose,  and  which  has  rendered  **  it  desirable  for  them  and  the  busi- 
ness community  that  they  should  have  power  to  make  business  connections 
and  contracts  with  each  other,  and  assume  joint  responsibility  for  carriage 
beyond  the  termination  of  their  routes";  and  that  "the  tendency  of  the 
courts  is  almost  universally  to  recognize  their  power  so  to  do,  where  the  pur- 
pose is  auxiliary,  beneficial  and  within  a  reasonable  limit,  as  an  intended  or 
necessary  incidental  power  by  a  liberal  construction  of  the  legislative  grants, " 
and  the  discordant  decisions  of  the  courts  as  to  the  application  of  the  doc- 
trine to  such  contracts,  or  as  to  what  cases  it  should,  in  suits  on  executory 
and  executed  contracts,  be  applied  or  qualified,  may  well  lead  us  to  seriously 
consider  whether  in  its  application  to  such  cases  the  doctrine  rests  upon  any 
sonnd  foundation  whatever.  In  many  recent  cases  and  well-reasoned  opin- 
ions it  has  been  maintained,  as  we  shall  hereafter  see,  that  it  has  no  proper 
application  to  such  contracts;  that  it  never  rested  on  any  solid  foundation  in 
its  application,  especially  to  executed  contracts,  where  the  corx>oration  had 
received  and  appropriated  the  benefit  of  them.  These  views  will  be  found 
ably  presented  in  the  following  leading  case  of  Bissell  v.  The  Michigan 
Southern  d^  Northern  Indiana  Railroad  Companies ^  22  N.  Y.,  258. 

Where  the  doctrine  of  Hood  v.  New  York  &  New  Haven 
Bailroad  Company  was  not  followed.— In  Cary  v.  Cleveland  dt  To- 
ledo R.  Co.,  29  Barb.,  35,  the  plaintiff  brought  an  action  to  recover  the  value 
of  baggage  delivered  to  the  defendant  at  Toledo,  in  the  State  of  Ohio,  to  be 
carried  to  Buffalo,  in  the  State  of  New  York,  and  there  delivered  to  the  pas- 
senger to  whom  it  belonged,  but  which  the  defendant  failed  to  deliver.  The 
defendant  was  a  corporation  organized  and  constituted  under  the  laws  of  the 
State  of  Ohio  for  the  construction  and  operation  of  a  raihoad  for  the  trans- 
portation of  freight  and  passengers  between  Toledo  and  Cleveland,  in  that 
State.  Between  Cleveland  and  Buffalo  there  were  two  other  railroad  lines 
in  operation,  the  Cleveland,  Painsville  &  Ashtabula  and  the  Buffalo  &  State 
line.  At  Buffalo  and  Toledo  tickets  were  sold  and  baggage  checked  over 
all  these  routes;  and  the  plaintiff's  assignor  purchased  a  ticket  of  defend- 
ant's agent,  at  Toledo,  over  the  whole  route  to  Buffalo,  and  received  a  check 
for  her  baggage  which  entitled  her  to  receive  it  at  Bufialo. 

One  of  the  defenses  interposed  was,  that  the  contract  was  ultra  vireSf  the 
defendant  having  no  power  to  contract  to  carry  beyond  the  terminus  at 
Cleveland.  But  the  court  held  that  where  corporations  owning  separate 
lines  of  railroad  connect  with  each  other  and  form  a  continuous  route, 
and  enter  into  an  agreement  with  each  other  by  which  at  either  ter- 
minus passage  tickets  may  be  sold  and  baggage  checked  over  their 
roads  to  the  other  terminus,  a  person  purchasing  a  passage  ticket  at  one 
terminus  over  all  the  roads,  and  receiving  a  check  for  his  baggage  over  the 
whole  route,  could  recover  of  the  company  from  whom  he  purchased  the 
ticket  the  value  of  his  baggage  in  case  of  the  loss  of  the  same,  under  the 
same  circumstances  that  he  might  recover  if  the  company  from  whom  he 
purchased  had  owned  and  operated  the  whole  route;  and  that  the  plea  of 
ultra  vires  could  not  be  successfully  interposed  in  such  a  case.  In  this  case 
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the  court  say :  *'  Contracts  should  be  palpably  ultra  vires  before  they  should 
be  held  to  be  void  for  that  reason,  at  the  instance  of  the  company,  as  agaiust 
innocent  third  persons  dealing  with  it.  Corporations  should  be  restricted 
so  far  as  courts  can  in  the  exercise  of  their  powers  limit  them  to  the  exer- 
cise of  their  legitimate  functions;  but  the  plea  is  not  a  gracious  one,  that  a 
contract  which  they  have  deliberately  made,  and  of  which  they  have  re- 
ceived the  full  benefit,  is  void  for  want  of  power  in  them  to  make  it.  Emi- 
nent judges  have  expressed  regret  that  covenants  entered  into  deliberately 
and  with  fair  intentions  on  both  sides,  should  be  resisted  on  the  ground  of 
ultra  vires;  a  sentiment,  sayn  Lord  CAKPBEiiL,  after  quoting  it  from  Lord 
St.  Leonard,  *  in  which  we  should  all  concur.'  (Mayor  of  Norfolk  v,  Nor- 
folk Railway  4  £.  &  B.,  446.) 

**  Earle,  J.,  in  the  case  last  cited,  conceding  that  it  stood  decided  that  a 
statute  incorporating  a  company  for  public  purposes  prohibits  by  implication 
some  contracts,  claims  that  the  prohibition  by  which  that  principle  is  to  be 
implied,  and  the  class  of  prohibited  contracts  is  to  be  defined,  is  not  laid 
down  with  the  precision  which  removes  doubt,  and  advances  the  opinion  that 
the  legality  of  this  doctrine  of  an  implied  prohibition  could  be  properly  dis- 
cussed only  in  a  court  of  error.  But  acts  of  a  corporation  not  within  the 
corporate  power,  ultra  vires,  are  void,  and  the  contracting  parties  are  nol 
estopped  by  the  contract  itself  from  alleging  the  invalidity,  when  they  are 
sought  to  be  enforced.  Mechanics*  Bank  v.  New  York  d;  New  Haven  Rail- 
road Company,  13  N.  Y.  (3  Kern.),  599.  It  would  seem  from  the  reasoning 
of  Judge  CoMSTOCK,  in  the  case  cited,  that  there  would  be  no  case  in  which 
the  corporation  would  be  estopped  from  setting  up  a  want  of  power  to 
make  the  contract  upon  which  it  is  sought  to  be  charged.  Whether  the 
learned  judge  intended  to  be  so  understood  is  n(5t  material  in  this  case,  for 
the  reason  that  there  is  no  circumstance  upon  which  an  estoppel  can  be 
predicated  in  the  case  before  us.  No  fraud  was  practiced  upon  the  other 
contracting  party;  and  if  the  contract  could  not  take  effect  as  the  contract 
of  the  defendant  for  want  of  power  to  make  it,  it  could  take  effect  in  another 
way  consistent  with  law  and  the  intention  of  the  several  railroads  interested 
in  it.  Certain  contracts  have  been  held  ultra  vires  when  made  by  i-ailroad 
corporations,  but  they  have  been  for  the  construction  of  some  independent 
work  not  embraced  within  the  line  of  the  road  which  they  have  been  au- 
thorized to  make,  and  having  no  necessary  connection  with  the  work  for 
which  they  were  incorporated.  The  principle  of  these  decisions  may  be  re- 
ferred to  the  expression  of  Lord  Campbell,  in  Mayor  of  Norwich  r.  Nor- 
folk Railway  Co,,  supra,  *  They  (railway  companies)  have  certain  powers 
unconnected  with  locality;  but  they  have  other  powers  which  may  be  exer- 
cised within  the  area  specified  by  the  act  of  Parliament  creating  the  com- 
pany. They  cannot  lawfully  extend  the  railway  beyond  the  prescribed 
limits,  or  alter  the  line  on  which  it  is  to  be  constructed.'  While,  in  respect 
to  acts  which,  within  the  remark  of  Lord  Campbell,  are  *territoriar  in 
their  character,  such  as  the  purchase  and  holding  of  real  estate,  the  con- 
struction of  the  railway,  harbor,  depot,  and  the  like,  they  can  be  upheld,  if 
done  without  the  limits  of  the  territory  within  which  the  corporation  is  per- 
mitted to  act,  for  the  reson  that  they  may  tend  to  advance  the  otgects  of  the 
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incorporation  to  increase  the  tariff  apon  the  railway,  or  increase  the  profits 
of  the  shareholders  (per  Lord  L angd ale,  in  Coleman  e .  The  Eastern  Coun- 
ties Railway  Company j  10  Beav.),  the  rule  is  not  the  same  as  to  acts  '  un- 
connected with  locality  *;  and  in  such  cases  acts  in  furtherance  of  the  main 
object  and  for  the  purpose  of  effectuating  it,  are  valid,  if  not  illegal  by  the 
law  of  the  pla^^  where  they  are  performed,  and  not  expressly  prohibited  by 
the  charter.  This  distinction  is  recognized  in  all  the  cases  in  fact,  although 
not,  perhaps,  in  words;  and  there  is  no  discrepancy  between  the  cases  holding 
one  class  of  contracts  void  and  another  valid. 

'*  Those  cases  in  which  railway  companies  have  been  held  to  their  contracts 
to  be  performed  beyond  the  terminii  of  their  roads,  and  outside  of  their  ter- 
ritorial limits,  when  such  are  personal  in  their  nature  and  within  the  general 
scope  of  the  powers  conferred,  are  not  cited  as  bearing  upon,  or  treated  as 
overruled  by  the  cases  avoiding  contracts  of  a  different  character.  The  con- 
verse is  equally  true.  The  cases  are  not  treated  as  coming  in  conflict  with 
each  other.  The  Mayor  of  Norwich  v.  The  Norfolk  Railway  Co.  (4  E.  & 
B.,  397),  was  not  decided,  except  pro  forma  by  the  withdrawal  of  the  opin- 
ion of  the  junior  judge,  to  enable  the  parties  to  briog  error.  It  was  a  border 
case  and  if  the  contract  was  void  it  was  for  the  reaspn  urged  by  Lord  Camp- 
bell that  it  contemplated  an  act  which  the  company  could  only  perform 
within  the  prescribed  limits.  The  Eastern  Counties  Railway  Company  (11 
B.  C,  775),  was  the  case  of  a  contract  of  a  like  character,  and  Jarvts,  C.  J., 
in  delivering  the  opinion  of  the  court,  says:  *  It  is  clear  that  the  defendants 
have  a  limited  authority  only,  and  are  a  corporation  only  for  the  purpose 
of  making  and  maintaining  the  railway  sanctioned  by  the  act,  and  that  their 
funds  can  only  be  applied  for  the  purposes  directed  and  provided  for  by  the 
statute.'  So  in  The  Caledonia  and  Dumbartonshire  Junction  Railway 
Co.  V.  The  Hohnsburgh  Harbor  Trustees,  decided  in  the  House  of  Lords  in 
1857,  and  reported  in  39  English  Law  and  Eq.  Rep.,  28,  it  was  held  that  tbe 
contract  being  to  expend  money  in  the  construction  of  a  harbor  not  contem- 
plated by  the  act  of  incorporation,  was  void  as  ultra  vires.  The  Connecti- 
cut cases  of  Hood  r.  The  New  York  and  New  Haven  Railroad  Company  (22 
Conn.,  1),  and  Naugatuck  Railroad  Company  v.  Waterbury  Button  Com- 
pany (24  Id.,  468),  carry  the  principle  of  limitations  upon  the  corporate  power 
of  railway  companies  to  a  greater  extent.        ♦       *       ♦ 

**  The  contract  which  was  enforced  in  Muschamp  v.  Lancaster  d:  Preston 
Junction  Railway  Company  (8  M.  &  W.,  421),  was  on  all  fours  with  this,  so 
far  as  it  was  affected  by  the  question  of  power.  A  parcel  was  delivered  at 
Lancaster  to  the  Lancaster  &  Preston  Railway  Company  directed  to  a  place 
in  Derbyshire.  The  person  who  brought  it  to  the  station  offered  to  pay  the 
carriage,  but  the  book-keeper  said  it  had  better  be  paid  on  its  delivery.  The 
L.  &  P.  Railway  Company  were  known  to  be  the  proprietors  of  the  line  only 
80  far  as  Preston,  where  the  railway  connects  with  the  North  Union  Line 
and  that  further  on  with  the  road  of  another  company,  and  so  on  into  Der- 
byshire. The  parcel  was  lost  after  it  was  forwarded  from  Preston.  It  was 
held  that  the  L.  &  P.  Railway  Company  was  liable.  The  Judge  charged  the 
jury  that  when  a  common  carrier  takes  into  his  care  a  parcel  directed  to  a 
particular  place  and  does  not  by  positive  agreement  limit  his  responsibility 
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to  a  part  only  of  the  distance,  it  was  prima  facia  evidence  of  an  undertak- 
ing on  his  part  to  carry  the  parcel  to  the  place  to  which  it  is  directed,  al- 
though beyond  the  limits  of  his  ordinary  trade  as  a  carrier.  Lord  Abinger, 
chief  justice,  held  that  what  was  the  contract  was  properly  submitted  to  the 
jury.  Watson  v.  The  Ambergate^  Nottingham  <t  Boston  Railway  Com- 
pany (8  Eng.  L.  &  Eq.  B.,  497),  affirms  in  the  Queen *8  Bench  the  doctrine 
of  Muschamp's  case,  with  this  variation  from  it  in  circumstance — that  in 
Watson's  case  the  clerk  of  the  railway  company  received  pay  for  the  carriage 
over  the  defendant's  line,  only.  See,  also,  Scottham  v.  The  South  Stafford- 
shire Railway  Company  (18  Eng.  L.  &  Eq.  B.,  553),  to  the  same  effect.'' 

In  Weed  v.  The  Saratoga  d^  Schenectady ,  Railroad  Company  (19  Wend., 
534),  although  the  case  went  off  upon  another  point.  Judge  Cars  en  says: 
*'The  defendants  having  undertaken  to  carry  from  the  Springs  to  Albany, 
cannot  now  be  received  to  say  that  they  were  in  truth  carriers  no  further 
than  Schenectady,  the  termination  of  their  own  road.  As  to  the  parties  for 
whom  they  may  thus  undertake,  they  are  estopped  to  deny  that  they  are 
carriers  for  a  distance  commensurate  with  what  they  engage  for." 

The  same  question  was  involved  and  decided  in  Hart  v.  The  Rensselaer  dt 
Saratoga  Railroad  Company  (4  Seld.,  37).  In  this  case  three  separate 
railroad  companies,  owning  distinct  portions  of  a  continuous  line  between 
two  terminii,  ran  their  cars  over  the  whole  route,  and  employed  the  same 
agents  to  sell  passage  tickets  and  receive  baggage  to  be  carried  over  the 
entire  line.  It  was  held  that  one  of  the  companies  might  be  sued  for  the  loss 
of  baggage  received  by  it  at  one  terminus  to  be  carried  over  the  whole  road. 
See,  also,  the  same  principle  held  in  Bard  v,  Poole  (2  Eem),  12  N.  Y.,  495; 
Quiniby  v.  Vanderhilt,  71  N.  Y.,  306. 


ULTBA  VIBES  NOT  APPLICABLE  TO  THE  CONTBACTS  OB  TOBTS 
OF  CABBIEBS  BEYOND  THEIB  CHABTEBED  LINES— NOT 
APPLICABLE  TO  COBPOBATE  TOBTS. 


SEVENTH  SELECTED  CASE. 

BissELL  V.  The  Michigan  Southern  &  Northern  Indiana 

Railroad  Companies.* 

Where  two  corporations,  chartered  respectively  by  the  States  of  Michigan  and 
Indiana,  with  power  to  each  to  build  and  operate  a  railroad  within  its 
own  State,  have  united  in  the  business  of  transporting  passengers  over  a 
third  road,  in  the  State  of  Illinois,  beyond  the  limits  authorized  by  the 
charter  of  either,  such  corporations  are  jointly  liable  for  injuries  to  a  pas- 

nteported  in  22  N.  Y.,  258  (1800). 
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sender  resulting  from  the  negligence  of  their  employes.    The  following 
propositions  were  diseussed,  but  not  passed  upon  by  the  court;  viz., 

Corporations,  like  natural  persons,  have  power  and  capacity  to  do  wrong. 
They  may,  in  their  contracts  and  dealings,  break  over  the  restraints  im- 
posed upon  them  by  their  charters;  and  when  they  do  so,  their  exemption 
from  liability  cannot  be  claimed  on  the  mere  ground  that  they  have  no 
attributes  or  faculties  which  render  it  possible  for  them  to  act.  Per 
C<Mf STOCK,  Ch.  J.,  concurring. 

Corporations  have  no  right  to  break  their  chEurters,  but  they  have  capacity  to 
do  80,  and  to  be  bound  by  their  acts  where  a  repudiation  of  such  acts 
would  result  in  manifest  wrong  to  innocent  parties.  Per  Comstock, 
Ch.  J. 

A  corporation  is  more  than  an  agent  of  the  shareholders.  Such  bodies  are 
clothed  with  the  legal  title  to  the  property  or  funds  which  represent  the 
capital,  in  trust,  however,  for  the  shareholders  who  are  the  beneficial 
owners;  and,  like  other  trustees,  it  is  impossible  for  them  to  deal  with  the 
capital  in  a  manner  and  for  purposes  not  authorized  by  their  charters, 
and  to  be  bound  by  such  dealings.    Per  Comstock,  Ch.  J. 

The  plea  of  ultra  vires ,  according  to  its  just  meaning,  imports  not  that  the 
corx>oration  could  not,  and  did  not  in  fact,  make  the  authorized  contract, 
but  that  it  ought  not  to  have  made  it.  Such  a  defense,  therefore,  nec- 
essarily rests  upon  the  violation  of  trust  or  duty  toward  the  share- 
holders, and  is  not  to  be  entertained  where  its  allowance -will  do  a 
greater  wrong  to  innocent  third  parties.  The  acquiescence  of  the  share- 
holders in  the  abuse  will  prevent  the  interposition  of  such  a  plea.  Per 
Comstock,-  Ch.  J. 

When  corporations  abuse  their  powers  the  State  may  interpose  and  reclaim 
their  charters.  *  So  a  threatened  abuse  may  be  arrested  by  the  courts  at 
the  suit  of  the  shareholders.  So,  also,  the  shareholders  may  recover 
their  damages  against  the  officers  and  agents  who  have  diverted  the 
capital  to  improper  {purposes.    Per  Comstock,  Ch.  J. 

Where  a  corporation  has  received  the  consideration  of  its  unauthorized  con- 
tract, and  a  restitution  will  not  do  complete  justice,  the  remedy  of  the 
other  party  is  not  confined  to  a  suit  in  disaffirmance  of  such  conti-act, 
but  may  be  directiy  upon  it.  So  the  contract  will  be  enforced  under  any 
circumstances  of  controlling  equity.    Per  Comstock,  Ch.  J. 

The  contracta  of  corx>orations,  made  in  excess  of  their  rightful  powers,  but 
free  fnnn  any  other  vice,  are  not  illegal  in  the  sense  of  the  maxim,  ex 
turpi  causa,  etc  The  illegality  of  a  contract  in  that  sense  is  determined 
by  its  quality,  and  does  not  depend  on  the  person  or  being  which  makes 
it.    Per  Comstock,  Ch.  J. 

The  powers  and  privileges  of  corporations  are  conferred  not  for  the  private 
convenience  of  the  corporators  but  for  public  purposes,  and  to  promote 
the  public  interest.  They  are  granted  at  the  expense  of  the  public, 
since  they  create  advantages  which  persons  unincorporated  do  not  pos- 
sess.   The  public  benefit  is  treated  as  a  compensation  for  the  grant; 


118  ULTEA  YIBES. 

and  it  would  be  an  abuse  of  legislative  power  to  make  the  grant  except 
in  oontemplation  of  such  a  benefit.    Per  Seldbn,  J. 

The  legislature,  in  conferring  corporate  power  is  presumed,  in  every  instance, 
to  have  carfully  considered  the  public  interest,  and  to  have  granted  just 
so  much  power  as  that  interest  requires.    Per  SbIiDEN,  J. 

If  corporations  are  permitted  to  usurp  powers  not  granted,  it  is  done  at  the 
expense  of  the  public.  Sound  policy,  therefore,  demands  that  they  should 
be  kept  strictly  within  their  chartered  limits;  and  every  contract  made 
by  them  which  exceeds  those  limits,  like  all  other  contracts  in  contra- 
vention of  public  policy,  is  illegal  and  therefore  void.     Per  Selden,  J. 

It  is  a  good  defense  to  a  corporation,  when  sued  upon  a  contract,  that  in 
making  such  contract  it  exceeded  its  corporate  powers;  this  defense 
being  allowed  not  for  the  sake  of  the  corporators,  but  for  that  of  the 
public.  The  corporation  would,  however,  be  estopped  from  setting  up  the 
defense,  in  a  case  where  the  other  party  to  the  contract  could  not  be 
presumed  to  be  cognizant  of  the  excess  of  power.    Per  Seij>ek,  J. 

Although  corporations  cannot  rightfully  do  any  acts  not  authorized  by  their 
charters,  yet  such  acts,  when  done  by  their  direction  and  for  their  bene- 
fit, are  to  be  regarded  as  corporate  acts;  and  if,  in  the  course  of  their 
performance,  the  agents  of  the  corporation  are  guilty  of  negligence  by 
which  others  are  injured  the  corporation  is  responsible,  such  liability 
arising  not  irom  any  contract  between  the  parties  but  from  the  duty 
which  every  railroad  company  owes  to  persons  within  its  cars  with  its 
consent  and  not  as  trespassers.    Per  Selden,  J. 

Appeal  from  the  Supreme  Court. 

AcnoN  against  two  distinct  railroad  corporations  for  a 
breach  of  their  duty,  safely  to  convey  the  plaintiff,  a  passenger, 
upon  a  train  of  cars,  which  they,  by  contract  between  them, 
had  united  in  running,  and  by  means  of  the  negligence  of 
their  agents  suffering  a  collision  with  another  train,  by  which 
the  plaintiff's  leg  was  broken.  The  trial  was  before  referees, 
who  found  these  facts: 

The  Michigan  Southern  Kailroad  Company  was  chartered  by 
the  State  of  Michigan  to  build  and  operate  a*  railroad  through 
the  southern  part  of  Michigan ;  and  the  Northern  Indiana  Kail- 
road  company  was  chartered  by  the  State  of  Indiana  to  build  and 
operate  a  railroad  through  the  northern  part  of  the  State  of  In- 
diana. The  Southern  Michigan  Bailroad  Company  built  the 
road  through  the  State  of  Michigan,  and  the  Northern  Indiana 
Railroad  Company  built  the  road  through  the  State  of  Indi- 
ana; and  also,  in  conjunction  with  another  railroad  company, 


CONTRACTS  AND  TORTS   OF   CARRIERS.  119 

they  built  the  railroad  from  the  northern  part  of  the  State  of 
Indiana,  through  a  part  of  the  State  of  Illinois,  to  the-city  of 
Chicago.  Previous  to  the  25th  day  of  April,  1853,  the  South- 
ern Michigan  Railroad  Company  and  the  Northern  Indiana 
Railroad  Company  formed  a  business  connection,  under  the 
name  of  the  Michigan  Southern  and  Northern  Indiana  Rail- 
road Companies,  and  on  or  about  the  25th  day  of  April,  1853, 
ran  their  cars  carrying  passengers  and  freight  from  Lake  Erie 
to  Chicago  and  the  intermediate  places,  and  from  Chicago  to 
Lake  Erie  and  the  intermediate  places,  through  the  States  of 
Ohio,  Michigan,  Indiana  and  Illinois.  The  cars  and  other 
property  connected  with  these  roads  were  used  by  the  Michi- 
gan Southern  and  Northern  Indiana  Railroad  Companies 
jointly,  and  each  shared  in  the  profits  and  losses.  The  busi- 
ness of  the  companies  was  carried  on  and  transacted  under 
their  joint  name,  and  the  companies  were  practically  consoli- 
dated into  one.  The  defendants,  on  the  25th  day  of  April, 
1853,  and  at  the  time  this  action  was  brought,  had,  in  the  city 
of  New  York,  in  this  State,  a  general  office  of  business,  occu- 
pied by  their  president  and  treasurer,  where  a  large  portion  of 
their  moneys,  funds,  and  other  property  was  kept.  On  the 
25th  day  of  April,  1853,  while  the  defendants  were  jointly 
operating  these  roads,  from  Chicago  to  Lake  Erie,  through  the 
States  of  Illinois,  Indiana,  Michigan  and  Ohio  to  Lake  Erie, 
the  defendants  took  into  a  train  of  their  cars,  near  Chicago, 
in  the  State  of  Illinois,  the  plaintiff  and  his  haggage,  as  a  pas- 
senger therein,  to  Toledo,  for  fare  and  reward.  While  the 
plaintiff  was  on  the  defendants'  cars,  and  while  being  conv^eyed 
by  them  eastward  on  said  road,  in  the  State  of  Illinois*  the 
defendants'  cars  were  run  carelessly,  at  a  hazardous  speed 
at  the  crossing  of  the  Illinois  Central  Railroad,  and  the 
road  occupied  and  run  by  the  defendants;  by  means  whereof  the 
defendants'  cars  run  into  and  came  in  collision  with  a  train  of 
cars  then  running  on  the  Illinois  Central  Railroad,  across  the 
said  road  owned  and  occupied  by  the  defendants,  and  a  passen- 
ger car  of  the  defendants,  which  the  plaintiff  occupied,  was 
broken  to  pieces,  and  the  plaintiff  damaged  and  injured  in  his 
person  and  property. 
The  referees  reported  in  the  plaintiff's  favor  for  $2,500,  for 


120  ULTRA  VIBES. 

which  judgment  was  entered;  and  such  judgment  having 
been  affirmed  at  general  term,  in  the  sixth  district,  the  defend- 
ants appeal  to  this  court. 

CoMSTOCK,  Ch.  J. — A  general  statement  of  the  plaintiff's 
case  is,  that  the  two  corporations  defendant  were  jointly  en- 
gaged in  the  business  of  carrying  passengers  and  freight  be- 
tween Chicago  and  Lake  Erie,  through  a  part  of  the  State  of  Illi- 
nois, and  tlirough  the  States  of  Indiana  and  Michigan,  by  three 
connected  railroads  which  they  owned  or  controlled,  and  the 
business  of  which  was  managed  under  a  consolidated  arrange- 
ment which  had  been  in  force  between  the  defendants  for  some 
time  previous  to  the  injury  complained  of;  that,  being  so  en- 
gaged, they  undertook  and  assumed  to  carry  him,  the  plaintiff,  as 
a  passenger  from  Chicago,  or  a  point  near  that  place  eastward 
over  the  consolidated  line  of  road;  that  he  took  his  seat  in 
their  cars  accordingly,  and  that  during  the  journey  he  was  in- 
jured by  an  accident  which  happened  through  their  careless- 
ness and  neglect.  Assuming  the  truth  of  this  statement  there 
is  no  doubt  of  the  plaintiff's  right  to  recover.  But  the  de- 
fendants deny  the  legal  truth  of  these  facts  because  one  of  the 
companies  was  chartered  by  the  legislature  of  Michigan,  with 
power  to  build  a  road  in  that  State,  and  the  other  by  the  legisla- 
ture of  Indiana,  with  power  to  build  one  iu  that  State.  They  both 
insist  they  had  no  right  or  power  under  their  respective 
charters  to  consolidate  their  business  in  the  manner  stated, 
and  especially  that  they  could  not  legally,  either  separately  or 
jointly,  acquire  the  possession  and  use  of  a  connecting  road 
in  tlie  State  of  Illinois  and  undertake  to  carry  passengers  or 
freight  over  the  same.  They  do  not  deny  that  their  boards 
of  directors  and  agents,  duly  authorized  to  wield  all  the  pow- 
ers which  the  corporations  themselves  possessed,  entered  into 
the  arrangements  which  have  been  mentioned,  nor  that,  in  the 
execution  of  those  arrangements,  they  made  the  contract  with 
the  plaintiff  to  carry  him  as  a  passenger;  nor  do  they  deny 
that  they  received  the  benefit  of  that  contract  in  the  cus- 
tomary fare  which  he  paid.  Their  defense  is,  simply  and 
purely,  that  they  transcended  their  own  powers  and  violated 
their  own  organic  laws.     On  this  ground  they  insist  that  their 
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basinesB  was  not,  in  judgment  of  law,  consolidated;  that  they 
did  not  nse  and  operate  a  road  in  Illinois;  that  thej  did  not 
undertake  to  carry  the  plaintiff  over  it;  and  did  not,  by  their 
negligence,  cause  the  injury  of  which  he  complains;  but  that 
all  these  acts  and  proceedings  were,  in  legal  contemplation, 
the  acts  and  proceedings  of  the  natural  persons  who  were  actu- 
ally engaged  in  promoting  the  same. 

Can,  then,  two  railroad  corporations,  having  connecting  lines, 
thus  unite  their  business  for  the  purpose  of  promoting  their  com- , 
mon  interest;  charter  another  connecting  road  in  furtherance  of 
the  same  policy ;  hold  themselves  out  to  the  public  as  carriers  over 
the  whole  route;  enter  into  contracts  accordingly;  receive  the 
benefit  of  those  contracts,  and  then  when  liabilities  arise,  in- 
terpose the  violation  of  their  own  charters  to  shield  them  from 
responsibility?  Such  a  defense  is  shocking  to  the  moral  sense, 
and  although  it  appears  to  have  some  support  injudicial  opin- 
ions, I  think  it  has  no  foundation  in  the  law. 

The  doctrine  has  certainly  been  asserted  on  some  occa- 
sions that,  in  all  cases  where  the  contracts  and  dealings  of  a 
corporation  are  claimed  to  be  invalid  for  want  of  power  to  en- 
ter into  the  same,  a  comparison  must  be  instituted  between 
those  contracts  and  dealings  and  the  charter,  and  if  the  char- 
ter does  not  appear  to  embrace  them,  then  that  they  must  be 
adjudged  void  to  all  intents  and  purposes,  and  in  all  conceiv- 
able circumstances.  The  reasoning. on  which  this  doctrine  has 
been  usually  claimed  to  rest  denies,  in  effect,  that  corporations 
can,  or  ever  do,  exceed  their  powers.  They  are  said  to  be  arti- 
ficial beings,  having  certain  facilities  given  to  them  by  law, 
which  facilities  are  limited  to  the  precise  purposes  and  objects 
of  their  creation,  and  can  no  more  b^  exerted  outside  of  those 
purposes  and  objects  than  the  faculties  of  a  natural  person  can 
be  exerted  in  the  performance  of  acts  which  are  not  within 
human  power.  In  this  view  these  artificial  existences  are  cast 
in  so  perfect  a  mould  that  transgression  and  wrong  become  im- 
possible. The  acts  and  dealings  of  a  corporation,  done  and 
transacted  in  its  name  and  behalf  by  its  board  of  directors, 
vested  with  all  its  powers,  are,  unless  justified  by  its  charter, 
according  to  this  reasoning,  the  acts  and  dealings  of  the  indi- 
viduals engaged  in  them,  and  for  which  they  alone  are  respon- 
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sible.  Bat  sach,  I  apprehend,  are  not  the  nature  of  these 
bodies.  Like  natural  peraons,  they  can  overleap  the  legal  and 
moral  restraints  imposed  upon  them ;  in  other  words,  they  are 
capable  of  doing  wrong.  To  say  that  a  corporation  has  no 
right  to  do  unauthorized  acts  is  only  to  put  forth  a  very  plain 
truism;  but  to  say  that  such  bodies  have  no  power  or  capac- 
ity to  err,  is  to  impute  to  them  an  excellence  which  does  not 
belong  to  any  created  existences  with  which  we  are  acquainted. 
The  distinction  between  power  and  right  is  no  more  to  be  lost 
sight  of,  in  respect  to  artificial,  than  in  respect  to  natural  per- 
sons. 

I  think  this  doctrine  of  theoretical  perfection  in  corpora- 
tions would  convert  them  practically  into  most  mischievous 
monsters.  A  banking  institution,  through  its  board  of  direc- 
tors, may  invest  its  funds  in  the  purchase  of  stocks  or  cotton 
and  every  holder  of  its  stock  may  acquiesce,  expecting  to  profit 
by  the  speculation.  If  the  enterprise  is  successful  the  corpo- 
ration and  its  stockholders  gain  the  result.  If  a  depression 
occurs  in  the  market  and  disaster  is  threatened,  the  doctrine 
that  a  corporation  can  never  act  outside  its  charter,  enables  it 
to  say,  ^'  this  is  not  our  dealing,"  and  tlie  money  used  in  the 
adventure  may  be  unconditionally  reclaimed  from  whatever 
parties  have  received  it  in  exchange  for  value,  while  the  in- 
jured dealer  must  seek  his  remedy  against  agents  perhaps  ir- 
responsible or  unknown.  Corporations  may  thus  take  all  the 
chances  of  gain  without  incurring  the  hazards  of  loss. 

Familiar  maxims  of  the  law  must  be  reversed.  In  the  rela- 
tion of  private  principal  and  agent  the  adoption  of  an  agent's 
unauthorized  dealing  is  equivalent  to  an  original  authority; 
and  the  adoption  is  perfect  when  the  principal  receives  the 
proceeds  of  that  dealing.  Corporations  may  practically  act  in 
the  same  manner. 

The  proceeds  of  unauthorized  adventures  may  be  received 
and  become  blended  with  their  legitimate  business  and  funds 
so  as  to  be  wholly  undistinguishable;  but,  as  the  adventures 
themselves  were,  in  judgment  of  law,  impossible,  considered 
as  corporate  transactions,  so  they  cannot  become  possible 
upon  any  principle  of  ratification  or  estoppel.  If  we  say  there 
is  an  utter  absence  of  power  or  faculty  to  engage  in  the  deal- 
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ing,  it  is  a  self-evidenced  proposition  that  no  rule  of  estoppel 
can  change  the  result. 

It  is  not  uncommon,  in  charters  of  corporations,  to  lay  ex- 
press prohibitions  upon  them  as  a  limitation  of  their  powers, 
having  in  view  the  maintenance  of  some  public  policy;  as, 
for  example,  prohibitions  relating  to  the  currency  of  the  State. 
If  they  violate  these  prohibitions,  they  have  been  supposed 
to  be  public  offenders,  and  on  that  ground  the  law  has  always 
denied  to  them  its  remedial  process  either  in  affirmance  or 
disaffiinnance  of  their  unlawful  contracts;  thus  regarding  them 
as  private  offenders  are  regarded.  But  this  rule  of  law  must 
be  overthrown,  if  we  admit  this  theory  of  constitutional  ina- 
bility in  corporations  to  overstep  the  limits  of  rightful  power. 
In  the  case  of  The  Life  and  Fire  Insurance  Company  v. 
The  Mechanics^  Fire  Inav/rance  Company  (7  Wend.,  31),  it 
was  contended  that  a  certain  corporate  transaction,  if  unlawful, 
was  to  be  regarded  as  the  act  of  the  agents  or  officers  of  the 
company,  and  not  of  the  company,  and,  therefore,  that  the 
company  should  be  allowed  to  recover  back  the  money  or 
property  improperly  disposed  of.  That  doctrine  was  refuted  by 
Mr.  Justice  Sutherland  in  this  language:  "This  would  be  a 
most  convenient  distinction  for  corporations  to  establish — 
that  every  violation  of  their  charter  or  assumption  of  unauthor- 
ized power  on  the  part  of  their  officers,  although  with  a  full 
approbation  of  their  directors,  is  to  be  considered  the  act  of  the 
officers,  and  is  not  to  prejudice  the  corporation  itself  There 
would  be  no  possibility  of  ever  convicting  a  corporation  of  ex- 
ceeding its  powers  and  thereby  forfeiting  its  charter,  or  incur- 
ring any  other  penalty,  if  this  principle  could  be  established.'^ 
These  remarks  suggest  an  unanswerable  argument  against 
the  doctrine.  Why,  it  may  be  asked,  does  the  law  provide 
the  remedy  by  qrw  warranto  against  corporations  for  usurpa- 
tion and  abuse  of  power?  Is  it  not  the  very  foundation  of  that 
proceeding  that  corporations  can  and  do  preform  acts  and 
usurp  franchises  beyond  the  rightful  authority  conferred  by 
their  charters?  Most  assuredly  this  is  so.  The  sovereign 
power  of  the  State  interposes,  alleges  the  excess  or  abuse,  and 
on  that  ground  demands  from  the  courts  a  sentence  of  for 
feiture. 
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One  of  tlie  sources  of  error  in  reasoning  upon  legal,  as  well 
as  other  questions,  is,  in  exactness  in  the  use  of  language,  or, 
perhaps,  in  the  imperfectness  of  language  to  express  the  varie- 
ties of  thought.  It  is  a  self-evident  truth  that  a  natural  person 
cannot  exceed  the  powers  which  belong  to  his  nature.  In  this 
proposition  we  use  words  in  their  literal  and  exact  sense.  In 
the  same  sense,  it  is  a  truth  equally  evident  that  a  corporation 
cannot  exceed  its  powers;  but  this  is  only  asserting  that  it 
cannot  exercise  attributes  which  it  does  not  possess.  As 
an  impersonal  being  it  cannot  experience  religious  emotion, 
or  feel  the  moral  sentiments.  Corporations  are  said  to  be 
clothed  with  certain  powers  enumerated  in  their  charters  or 
incidental  to  those  which  are  enumerated,  and  it  is  also  said 
they  cannot  exceed  those  powers;  therefore,  it  has  been  urged 
that  all  attempts  to  do  so  are  simply  nugatory.  The  premises 
are  correct  when  properly  understood;  but  the  conclusion  is 
false,  because  the  premises  are  misinterpreted.  When  we  speak 
of  the  powers  of  a  corporation  the  term  only  expresses  the 
privileges  and  franchises  which  are  bestowed  in  the  charter; 
and  when  we  say  it  cannot  exercise  other  powers,  the  just 
meaning  of  the  language  is,  that  as  the  attempt  to  da  so  is 
without  authority  of  law,  the  performance  of  unauthorized 
acts  is  a  usurpation  which  may  be  a  wrong  to  the  State,  or,  per- 
haps, to  the  shareholders.  But  the  usurpation  is  possible.  In 
the  same  sense  natural  persons  are  under  the  restraints  of  law, 
but  they  may  transgress  the  law,  and  when  they  do  so  they  are 
responsible  for  their  acts. 

From  this  consequence  corporations  are  not,  in  roy  judg- 
ment, wholly  exempt.  The  privileges  and  franchises  granted 
are  not  the  whole  of  a  corporation.  Every  tradiog  corpora- 
tion aggregate  includes  an  association  of  persons  having  a  col- 
lective will,  and  a  board  of  directors  or  other  agency  in  which 
that  will  is  embodied,  and  through  which  it  may  be  exerted  in 
modes  of  action  not  expressed  in  the  organic  law.  Thus,  like 
moral  and  sentient  beings,  they  may  and  do  act  in  opposition  to 
the  intention  of  their  creator,  and  they  ought  to  be  account- 
able for  such  acts. 

A  great  variety  of  cases  might  be  supposed  in  which  this 
doctrine  of  corporate  exemption  from  liability  could  not  be  de- 
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•  

fended  upon  any  rule  of  reason  or  principle  of  justice.  But, 
perhaps,  none  of  them  would  afford  a  more  persuasive  illus- 
tration than  the  one  now  under  consideration.  Let  us  look  at 
the  facts  and  consider  the  results.  These  corporations  had 
boards  of  directors  in  whom  were  vested  every  power,  faculty 
or  function  which  belonged  to  the  bodies  they  represented. 
Wo  have,  then,  no  question  in  the  law  of  agency;  for  the 
agents,  if  that  be  the  proper  term,  had  all  the  powers  of  the 
principals.  Indeed,  in  an  important  sense,  they  were  the  prin- 
cipals, because  their  authority  was  not  received  by  delegation 
from  any  other  principal.  These  boards  proceeded  to  consoli- 
date the  two  lines  of  road,  and  they  included  in  the  scheme 
another  connecting  road.  Tliis  being  done,  they  entered  into 
all  the  relations  of  carriers  with  the  public,  and  the  entire 
business  of  both  companies  was  thus  conducte-d  for  a  period 
of  several  years,  with  no  complaint  on  the  part  of  State  sov- 
ereignties which  granted  the  charters,  and  none  on  the  part 
of  the  shareholders.  All  the  gains  and  profits  of  the  business 
were  received  to  the  use  of  the  corporations,  and  it  is  to  be  as- 
sumed that  the  shareholders  were  benefited  thereby.  The  ques- 
tion arises,  where  were  these  companies  and  what  were  they  doing 
during  all  this  period?  The  question  would  be  the  same  if  that 
mode  of  conduct  were  to  continue  without  limit  of  time.  If 
the  acts  mentioned  were  in  excess  of  the  powers  granted,  and 
if  we  concede  the  doctrine  that  such  acts  are  in  all  circum- 
stances to  be  imputed  to  the  agents  who  perform  them,  the 
conclusion  follows  that  the  corporations  became  virtually 
extinct  by  a  non-user  of  their  franchises.  If  the  business  thus 
conducted  was  not  the  business  of  the  companies,  they  were 
engaged  in  none  whatever,  and  thus,  practically,  if  not  legally, 
ceased  to  exist.  If  it  was  the  business  of  the  directors  as 
•  natural  persons,  then  those  persons  must  be  deemed  not  only 
to  have  taken  a  wrongful  possession  of  all  the  estates  and 
funds  of  the  corporations  they  profess  to  represent,  but  also 
to  have  usurped  their  franchises  and  to  have  stolen  their  corpo- 
rate names  and  seals. 

If  this  be  the  legal  interpretation  of  the  course  of  dealing 
and  conduct  actually  carried  on  under  the  acts  of  its  incorpor- 
ation, passed  by  the  legislatures  of  Michigan  and  Indiana, 
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then  the  companies  might  have  been  proceeded  against  by 
those  States,  not  on  the  ground  of  a  usurpation  of  the  powers 
and  privileges  which  did  not  belong  to  them,  but  tor  a  total 
non-user  of  the  franchises  which  did  belong  to  them ;  whih, 
on  the  other  hand,  writs  of  quo  wa/rranto  might  have  been  is- 
sued against  the  individual  directors  and  agents  for  usurping 
corporate  rights  without  any  charter  at  all.  (16  Wend.,  655; 
23  Id.,  193;  3  Bl.  Com.,  263.)  These  conclusions  are  not 
founded  on  any  known  principle  or  practice,  and  they  are 
totally  opposed  to  the  facts  of  the  case.  In  rejecting  them, 
we  must  also  reject  the  theory  of  corporate  perfection  and  im- 
munities on  which  they  were  based,  and  we  are  compelled  to 
hold  that  those  companies,  as  legal  and  accountable  persons, 
engaged  themselves  in  the  business  of  carrying  passengers  and 
'freight  under  and  according  to  the  arrangements  which  have 
been  mentioned,  and  thereby  placed  themselves  in  that  relation 
to  the  public,  and  to  the  plaintiff  in  particular,  which  is  the 
subject  of  the  present  controversy. 

But  the  doctrine  that  corporations  can  never  be  bound  by 
engagements  not  justified  by  the  grant  of  power  from  the 
State,  is  next  defended  on  a  different  ground.  Although  it  be 
conceded  that  they  are  present,  and  acting  as  legal  persons,  or 
entities,  when  such  engagements  are  entered  into,  it  is  said 
that  all  contracts  in  excess  of  the  rightful  power  possessed  by 
corporations  are  illegal  and  therefore  void.  This  is  an  argu- 
ment totally  different  from  the  one  which  has  been  so  far  exam- 
ined, because  it  necessarily  imputes  the  making  of  the  con- 
tract to  the  corporate  person  or  being,  whereas  the  doctrine 
which  I  have  endeavored  to  refute  denies  that  proposition. 
The  very  point  of  the  supposed  illegality  consists,  or  at  least 
it  may  consist  in  the  pertbrmance  of  acts  perfectly  lawful  in 
themselves,  but  which,  being  done  by  a  corporation,  and  not 
by  individuals,  are  pronounced  illegal  because  they  are  so  done 
without  authority  contained  in  the  charter. 

But  is  it  true  that  all  contracts  of  corporations  for  purposes 
not  embraced  in  their  charters  are  illegal,  in  the  appropriate 
sense  of  that  term  ?  This  proposition  I  must  deny.  Undoubt- 
edly such  engagements  may  have  the  vices  which  sometimes 
infect  the  contracts  of  individuals.     They  may  involve  a 
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malum  in  se^  or  a  malum  prohiMtum^  and  may  be  void  for 
any  canse  which  woald  avoid  the  contract  of  a  natural  person. 
But  wliere  no  such  vices  exist,  and  the  only  defect  is  one  of 
power,  the  contract  cannot  be  void  because  it  is  illegal  or  im- 
moral. Such  a  doctrine  may  have  some  slight  foundation  in 
earlier  English  railway  cases.  {The  East  Anglian  Hallways 
Company  v.  The  Eastern  Counties  Railway  Company^  7 
Eng.  Law  and  Eq.,  609 ;  McGregor  v.  Deal  and  Dover  Rail- 
way Company^  16  Id.,  180);  but  it  was  never  established,  and 
is  not  now  received  in  English  courts.  {The  Mayor  of  Nor- 
wich V.  The  Norfolk  Railway  Company^  30  English  Law  & 
Eq.,  120;  The  Eastern  Cotmties  Railway  Company  v. 
HawkeSy  35  Id.,  8,  37.)  The  books  are  full  of  cases  upon  the 
powers  of  corporations  and  the  effect  of  dealing  in  a  manner 
and  for  objects  not  intended  in  their  charters;  but  with  the 
slight  objection  named,  there  is  an  entire  absence,  not  only  of 
adjudged  cases,  but  of  even  judicial  opinion  or  dicta,  for  the 
proposition  that  mere  want  of  authority  renders  a  contract  il- 
legal. Such  a  proposition  seems  to  me  absurd.  The  words 
ultra  vires  and  illegality  represent  totally  different  and  distinct 
ideas.  It  is  true  that  a  contract  may  have  both  these  defects, 
but  it  may  also  have  one  without  the  other.  For  example,  a 
bank  has  no  authority  to  engage,  and  usually  does  not  engage, 
in  benevolent  enterprises.  A  subscription,  made  by  author- 
ity of  the  board  of  directors,  and  under  the  corporate  seal, 
for  the  building  of  a  church  or  college,  or  an  alms-house, 
would  be  clearly  ultra  vires^  but  it  would  not  be  illegal.  If 
every  corporator  should  expressly  assent  to  such  an  application 
of  the  funds,  it  would  still  be  ultra  vires,  but  no  wrong  would 
be  committed  and  no  public  interest  violated.  So  a  manufac- 
turing corporation  may  purchase  ground  for  a  school-house  or 
a  place  of  worship  for  the  intellectual,  religious  and  moral 
improvement  of  its  operatives.  It  may  buy  tracts  or  books  of 
instruction  for  distribution  amongst  them.  Such  dealings  are 
outside  of  the  charter;  but  so  far  from  being  illegal  or  wrong, 
they  are  in  themselves  benevolent  and  praiseworthy. 

So  a  church   corporation   may  deal  in   exchange.     This, 
although  ultra  vires,  is  not  illegal  because  dealing  in  exchange 
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is,  in  itself,  a  lawful  business,  and  there  is  no  State  policy  in 
restraint  of  that  business. 

To  illustrate  the  subject  in  another  manner.  An  agent  may 
make  a  contract  in  the  name  and  behalf  of  his  principal,  but  not 
within  the  scope  of'his  agency.  If  the  consideration  and  pur- 
pose of  such  a  contract  be  lawful  it  may  be  void  as  against  the 
principal,  but  not  on  the  ground  of  illegality.  A  corporation 
is  not  an  agent  of  the  State,  or,  in  any  strict  sense,  of  the 
shareholders.  But  it  derives  its  powers  from  the  State,  and  it 
may  transcend  those  powers  for  purposes  which,  in  themselves 
considered,  involve  no  public  wrong.  Contracts  so  made  may 
be  defective  in  point  of  authority,  and  may  contemplate  a  pri- 
vate wrong  to  the  shareholders;  but  they  are  not  illegal 
because  they  violate  no  public  interest  or  policy.  My  mean- 
ing, in  short,  is  that  the  illegality  of  an  act  is  determined  in 
its  quality,  and  does  not  depend  on  the  person  or  being  which 
performs  it. 

There  has  been,  I  think,  some  want  of  reflection  even  in 
judicial  minds,  upon  the  reasons  and  policy  which  mainly 
govern  in  the  granting  of  charters  to  corporations  with  certain 
specified  powers,  and  no  others.  A  private  or  trading  cor- 
poration is  essentially  a  chartered  partnership  with  or  without 
immunity  from  personal  liability  beyond  the  capital  in- 
vested, and  with  certain  other  convenient  attributes  which 
ordinary  partnerships  do  not  enjoy.  It  is  also  something  more 
than  a  partnership,  because  the  legal  or  artificial  person 
becomes  vested  with  the  title  to  all  the  estate  and  capital  con- 
tributed to  be  held  and  used,  however,  in  trust  for  the  share- 
holders. Now,  in  a  well  regulated  unincorporated  partnership, 
the  articles  entered  into  by  the  associates  specify  the  objects  of 
their  association.  But  suppose  the  same  associates  desire  a 
charter  of  incorporation  for  the  more  convenient  prosecution 
of  the  same  business  and  obtain  one.  We  shall  find  it  to  con- 
tain the  like  specification  which  becomes  the  grant  of  power 
from  the  sovereign  authority  of  the  State.  I  am  speaking  of 
powers  and  privileges  granted  which  are  not,  in  their  essential 
nature,  corporate  or  public  franchises  as  distinguished  from 
the  private  enterprises  which  any  class  of  citizens  may  em- 
bark in;  and,  with  the  exception  of  municipal  or  govern- 
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mental  charters,  the  class  of  powers  here  referred  to  will  be 
found  to  cover  nearly  the  whole  field  of  corporate  rights.  It  is 
not  difficult,  then,  to  see  the  reason  and  policy  which  underlie 
snch  grants.  The  associates  ask  for  a  charter  in  order  to  carry 
on  their  basiness  with  greater  advantages;  and  the  same  rea- 
son exists  for  a  specification  of  the  purposes  of  their  organiza- 
tion as  in  the  case  of  an  association  without  a  charter.  The 
charter  takes  the  place  of  the  articles  of  agreement,  and 
becomes  the  appropriate  rule  of  action.  No  public  interest 
or  policy  is  involved  because  the  objects  of  the  grant  are  not 
of  a  public  nature.  The  powers  and  rights  specified  are 
identical  with  those  which  any  private  person  or  association 
of  persons  may  exercise.  If  those  who  manage  the  concern 
of  a  simple  partnership  deal  with  the  funds  in  a  manner  or 
for  purposes  not  specified,  their  acts  are  ultra  vires;  and  if  the 
directors  of  such  a  corporation,  as  I  am  here  speaking  of,  do 
the  same  thing,  their  acts  are  also  ultra  vires  in  the  same 
sense  and  no  other.  To  apply  the  word  "  illegality  "  to  such 
transactions  is  to  confound  things  of  a  totally  different  nature. 
It  is  only  private  interests  which  are  affected  by  them ;  and 
there  is  no  statute  or  rule  of  the  common  law  by  which  they 
become  public  offenses. 

In  every  treatise  upon  the  law  of  contracts — ^and  there  are 
many  of  them-7-we  shall  find  an  enumeration  of  such  as  are 
immoral  or  illegal;  but  amongst  them  cannot  be  found  a 
specification  of  the  promise  or  agreement  of  a  corporation 
founded  on  a  lawful  consideration,  and  to  do  that  which  in 
itself  is  lawful  to  be  done,  although  not  within  the  powers 
granted.  It  has  always  been  supposed,  and  to  that  effect  are 
all  the  authorities,  that  contracts  are  illegal  either  in  respect 
to  the  condition  or  the  promise.  Where  both  of  these  are 
lawful  and  right  the  maxim  *'«»  turpi  contractu  non  oritur 
actio  "  can  have  no  application. 

The  incapacity  of  the  contracting  party,  whether  it  be  a  cor- 
poration, an  infant,  a  feme  covert^  or  a  lunatic,  has  nothing  to 
do  with  the  legality  of  the  contract,  in  that  sense  of  the  word 
which  is  now  under  discussion.  So,  in  the  treatises  upon  cor- 
porations, we  shall  find  their  rights  and  privileges  to  be  very 
extensively  considered,  but  nowhere  an  intimation  that  their 
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dealings  outside  of  tlieir  charters  are  deemed  illegal  for  that 
cause.  Even  the  proceeding  against  them  by  quo  warranto^ 
for  the  exercise  of  ungranted  powera,  will  illustrate  the  subject. 
This  is  a  civil,  and  not  a  criminal  proceeding,  and  its  object 
is  purely  and  solely  to  try  a  civil  right.  (2  Kyd  on  Corpora- 
tions, 439;  Angel  &  Ames,  636;  1  Serg.  &  Eawle,  386;  3 
Dallas,  4:90;  1  Blackf.,  267.)  Our  statute  on  this  subject 
makes  it  the  duty  of  the  Attorney-General  to  institute  the 
proceeding,  under  leave  of  the  court,  when  the  case  is  one  of 
public  interest,  but  in  other  cases,  only  at  the  instance  of  pri- 
vate parties  claiming  to  be  aggrieved  by  the  abuse  of  power,  and 
on  security  being  given  to  indemnify  the  State.  (2  R.  S.,  583,  §§ 
39,  40.)  In  any  case,  whether  the  suit  be  founded  on  the  alleged 
usurpation  of  a  public  or  corporate  office,  or  on  the  non-user  or 
misuser  of  the  franchises  granted  to  a  corporation,  it  is  purely 
a  civil  right  which  is  tried,  and  the  judgment  is  not  penal,  but 
simply  one  of  ouster  from  the  right  claimed.  The  legislature 
may,  and  sometimes  does,  expressly  prohibit  the  doing  of 
certain  acts  by  corporations,  having  in  view  the  promotion  of 
some  particular  policy  of  the  State,  and  may  declare  such  acts 
to  be  public  offenses,  to  be  punished  by  fine  or  imprisonment 
of  the  parties  engaged  in  them.  There  are  such  laws  in  re- 
gard to  incorporated  as  well  as  private  banks,  the  object  of 
which  is  to  protect  the  currency  of  the  State.  But  where 
there  are  no  such  penalties  or  prohibitions,  and  the  dealings 
of  a  corporation  have  no  relation  to  State  policy,  but  are  such 
as  all  mankind  may  freely  engage  in,  the  law  has  provided  no 
punishment  for  such  dealings,  because  it  does  not  regard  them 
as  a  violation  of  its  principles  and  enactments  in  any  sengls 
which  is  material  to  the  present  inquiry.  I  do  not  deny  that  there 
is,  in  a  different  sense,  a  legal  wrong  in  the  misapplication  of 
the  corporate  capital  and  funds;  and  so  there  is  in  every 
breach  of  trust  or  violation  of  contract. 

But  the  true  inquiry  here  is,  whether  it  belongs  to  the  class 
of  public,  as  distinguished  from  private  wrongs,  so  that  the 
guilty  party  may  set  it  up  in  avoidance  of  just  obligations; 
and  whether  the  courts  must,  in  all  circumstances,  accept  that 
defense  without  regard  to  the  situation  and  right  of  the  other 
party.    I  cannot  believe  such  to  be  the  rule  of  reason  or  of  law. 
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Let  US  now  concede  that  the  unauthorized  contracts  of  a  cor- 
poration are  illegal  in  the  sense  contended  for.  It  by  no  means 
follows  that  they  are  never  to  be  enforced.  An  agreement  de- 
clared by  statute  to  be  void  cannot  be  enforced,  because  such 
is  the  legislative  will.  But  when,  without  any  such  declara- 
tion, it  is  simply  illegal,  it  is  capable  of  enforcement  where 
justice  plainly  requires  it.  Circumstances  may  and  often  do 
exist  which  estop  the  offender  from  taking  advantage  of  his 
own  wrong.  The  contract  may  be  entered  into  on  the  one  side 
without  any  participation  in  the  guilt  and  without  any  knowl- 
edge, even,  of  the  vice  which  contaminates  it.  An  innocent 
person  may  part  with  value,  or  otherwise  change  his  situation, 
upon  the  faith  of  the  contract.  A  railroad  corporation,  for  ex- 
ample, may  purchase  iron  rails  and  give  its  obligation  to  pay 
for  them  with  a  design  to  sell  them  again  on  speculation  in- 
stead of  using  them  Ibr  continuing  its  track.  Such  a  transac- 
tion is  clearly  unauthorized,  and  is,  therefore,  said  to  be  illegal. 
But  if  the  corporation  is  deemed  to  make  the  con  tract — in  other 
words,  if,  as  I  have  above  shown,  it  is  a  legal  possibility  for 
corporations  to  make  contracts  outside  of  their  just  powers, 
how  can  its  illegality  be  set  up  against  the  other  party  who 
knows  nothing  of  the  unlawful  purpose? 

So  an  incorporated  bank  may  purchase  land,  having  power 
to  do  so  for  a  banking  house,  but  actually  intending  to  specu- 
late in  the  transaction.  This  is,  also,  ultra  mres^  but  can  the 
want  of  authority  be  interposed  in  repudiation  of  a  just  obli- 
gation to  pay  for  the  same  land,  the  vendor  not  in  pari  delicto.^ 
Such  a  doctrine  is  not  only  shocking  to  the  reason  and  con- 
science of  mankind,  but  it  goes  far  beyond  the  law  in  regard 
to  the  illegal  contracts  of  private  individuals. 

As  T  am  not  contending  that  the  unauthorized  dealings  of  a 
corporation  are  never  to  be  questioned,  the  object  of  this  dis- 
cussion has  been  to  ascertain  the  true  ground  on  which  they 
can  be  impeached  where  they  are  not  attended  by  the  vices 
which  are  fatal  to  private  contracts,  also.  I  have  shown  £ 
trust:  1.  That  such  dealings  are  possible  in  law,  as  they 
often  take  place  in  fact;  in  other  words,  that  it  is  in  the  na- 
ture of  these  bodies  to  overleap  the  restraints  imposed  upon 
them.    2.    That  a  transgression  of  this  nature  is  a  simple  ex- 
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0688  of  power  (using  that  word  to  express  the  rulefl  of  action 
prescribed  in  their  charters,  and  by  which  they  ouglxt  to  regu- 
late their  conduct),  but  is  not  tainted  with  illegality  so  as  to 
avoid  the  contract  or  dealing  on  that  ground.  This  proposi- 
tion, it  seems  hardly  necessary  to  repeat,  is  applied  only  to 
transactions  which  involve  or  contemplate  no  violation  of  the 
code  of  public  or  .criminal  law,  but,  on  the  contrary,  are  inno- 
cent and  lawful  in  themselves.  3.  Even  illegal  contracts,  in 
the  proper  sense,  are  not  universally  and  indiscriminately  to  be 
adjudged  void;  and  especially  this  is  not  so  where  the  offender 
alleges  hifi  own  wrong  to  avoid  just  responsibility,  the  other 
party  being  innocent  of  the  offense. 

If  these  negative  conclusions  cannot  be  denied  it  follows 
that  contracts  and  dealings,  such  as  I  have  been  speaking  of, 
are  to  be  condemned  by  the  courts  only  on  the  ground  that 
they  are  a  breach  of  the  duty  which  pri^fate  corporations  owe 
to  the  stockholders  to  whom  the  capital  beneficially  belongs. 
It  is  the  undoubted  right  of  stockholders  to  complain  of  any 
diversion  of  corporate  funds  to  purposes  unauthorized  in  the 
charter.  This,  as  a  general  principle,  cannot  be  too  strongly 
asserted;  and  by  this  principle,  justly  applied  to  particular 
instances,  the  question  in  such  cases  is  to  be  resolved.  The 
original  subscribers  constitute  the  capital  invested,  and  they 
and  those  who  succeed  to  their  shares  are  always,  in  equity, 
the  owners  of  that  capital.  But  legally  the  ownership  is  vested 
in  the  corporate  body  impressed  with  the  trusts  and  duties 
prescribed  in  the  charter.  In  these  relations  we  have  the  only 
true  foundation  of  the  plea  of  ultra  vires. 

That  term  is  of  very  modem  invention  and  I  do  not  think 
it  well  chosen  to  express  the  only  principle  which  it  can  be  al- 
lowed to  represent  in  cases  of  this  nature.  It  is  not  to  be  un- 
derstood as  an  absolute  and  peremptory  defense  in  all  cases  of 
excess  of  power  without  regard  to  other  circumstances  and 
considerations.  It  is  not  to  be  looked  upon  as  a  plea 
which  denies  the  actual  exertion  of  corpomte  power  when  a 
corporation  enters  into  an  engagement  which,  according  to  its 
charter,  it  ought  not  to  make;  but  because  such  was  the  na- 
ture of  the  contract,  it  presents  the  breach  of  trust,  or  duty,  to 
the  shareholders  as  an  excuse  for  the  non-performance.   And  I 
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do  not  deny  the  validity  of  this  excuse  in  many  cases.  I  may 
say  in  all  cases  where  it  can  be  received  without  doing  greater 
injustice  to  othei*s.  If  the  person  dealing  with  a  corporation 
knows  of  the  wrong  done  or  contemplated  and  he  cannot  show 
the  acquiescence  of  the  shareholders,  he  ought  not  to  complain 
if  he  cannot  enforce  the  contract.  Aside  from  the  law  of  cor- 
porations, agreements  which  involve  or  propose  a  violation  of 
trust  will  not  be  enforced  by  the  courts  where  no  greater  equi- 
ties demand  it.  Corporate  bodies  are  more  than  mere  agents. 
They  are  more  than  a  partner  who  manages  as  the  agent  of 
his  associates.  Their  powers  are  undelegated.  They  are  the 
legal  owners  of  the  capital,  or  estate,  and  they  have  capacity 
to  deal  with  it  in  contravention  of  duty  or  trust. 

But  the  equitable  rights  of  shareholders  will  enable  them, 
in  many  circumstances,  to  claim  the  affirmative  interposition 
of  the  courts  to  arrest  an  unauthorized  course  of  dealing,  or  to 
prevent  a  threatened  diversion  of  the  capital  to  improper  uses. 
Of  this  character  are  many  of  the  cases  usually  cited  to  prove, 
that  corporations  cannot  exceed  their  powers.  {Dodge  v. 
WooUey^  18  How.,  U.  S.,  331;  Rolf  v.  Rogers^  3  Paige,  154; 
Angel  &  Ames,  on  Oorp.,  424,  4th  edition,  and  cases  cite^J.) 
So,  too,  it  is  plain,  without  citing  authority,  that  a  stockholder 
who  can  show  that  he  has  sustained  a  pecuniary  loss  by  such 
a  use  of  the  capital,  may  have  his  redress  in  damages  against 
the  individuals  who  commit  the  wrong,  unless  he  has  himself 
acquiesced.  These  are  extensive  and  it  would  seem  ample 
remedies  to  prevent  or  redress  the  abuse  of  powers;  and  it 
appears  to  me  a  much  higher  and  better  policy  that  the  pri- 
vate shareholders  should  be  confined  to  these  remedies  than 
to  sacrifice  the  interests  of  the  rest  of  the  community  by  con- 
ceding to  these  bodies  absolute  immunity  wherever  power  is 
thus  abused.  But  the  principles  which  belong  to  this  question 
need  not  present  that  naked  alternative.  In  many  cases  no 
injustice  will  be  done  by  receiving  the  plea  of  ultra  vires 
when  defensively  interposed  by  the  corporation  itself.  But 
these  are  cases  where  a  want  of  good  faith  can  be  imputed  to 
the  dealer,  and  where  the  defense,  if  allowed,  will  leave  the 
parties  substantially  in  the  enjoyment  of  the  previous  rights. 
An  artificial,  not  less  than  a  natural,  person  having  the  title 
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and  possession  of  an  estate  which,  in  equity,  belongs  to  others, 
and  entering  into  engagements  inconsistent  with  duty  or  trust, 
should  have  a  Iocks  penitentice^  when  it  can  be  allowed  with- 
out manifest  wrong  to  others.  It  may  be  difficult  to  lay  down 
a  rule  so  general  and  exact  as  to  include  every  case;  but  the 
principles  and  analogies  of  the  law  will  be  sufficient  for  the 
solution  of  such  questions  as  they  arise.  Justice,  not  only  in  • 
this,  but  in  very  many  other  cases  of  constant  occurrence,  can 
be  administered  according  to  law  if  I  have  succeeded  in  show- 
ing, negatively,  that  a  comparison  of  the  charter  of  a  corpora- 
tion with  what  it  actually  does  is  not  always  the  test  of  lia- 
bility. 

It  is  said  that  there  will  be  no  restraint  upon  the  acts  and 
dealings  of  corporate  bodies,  if  we  uphold  them  when  in  ex- 
cess of  rightful  authority.  To  this  I  answer,  that  the  most 
ample  restraints  will  be  found  in  the  principles  here  advocated; 
while,  on  the  other  hand,  if  we  concede  to  corporations  im- 
munity in  all  cases  when  they  do  wrong,  we  invite  and  reward 
the  very  abuse.  It  is  also  said,  in  order  to  render  this  doc- 
trine less  offensive  to  the  reason  and  conscience,  that  the  inno- 
cent dealer  may,  upon  the  voidness  of  the  contract  and  a  dis- 
amrmance  of  it,  recover  back  the  value  or  consideration  with 
which  he  has  parted.  This  position  necessarily  concedes 
that  the  corporation,  as  a  legal  person,  made  the  unauthorized 
contract  and  received  the  money  or  value  under  and  according 
to  it;  thus  overthrowing  the  main  objection  to  its  liability  to 
respond  directly  upon  the  contract.  It  also  concedes  the 
innocence  of  the  other  contracting  party;  thus,  according  to  . 
all  the  analogies  of  the  law,  refuting  the  only  other  objection 
(illegality)  on  which  the  absolute  validity  of  such  dealings  is 
claimed  to  rest;  for,  surely,  after  conceding  that  the  corpora- 
tion actually  made  the  contract,  it  will  not  be  contended  that 
it  can  set  up  that  it  ought  not  to  have  made  it,  against  an  inno- 
cent person  who  has  given  up  his  money  or  property  on  the 
faith  of  the  same  contract.  But  I  answer  further,  that  while 
in  many  cases  the  remedy  of  a  suit  in  disaffirmance  of  the 
agreement  and  to  recover  back  the  consideration  will  be 
sufficient  to  prevent  wrong,  in  many  others  it  will  be  entirely 
worthless.    All  collateral  securities  must  fall  to  the  ground 
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with  the  principal  contract,  and  all  its  conseqaences  and 
resnlts.  The  present  case  will  aftbrd  the  best  illustration. 
The  defendants,  in  consideration  of  a  trifling  sum  received 
from  the  plaintiff  for  fare,  agreed  to  preform  the  service  of 
carrying  him  in  their  cars,  perhaps  some  two  hundred  miles. 
By  the  negligent  performance  of  that  agreement,  they  inflicted 
on  him  injuries  for  which  a  jury  has  said  the  proper  com- 
pensation was  $2,500.  This  being  the  measure  of  damages 
for  the  breach  of  the  contract,  the  absurdity,  not  less  than  the 
injustice  of  confining  him  to  the  remedy  of  disaffirmance 
because  the  agreement  was  ultra  vires  must  be  quite  apparent. 

I  have  examined  these  questions  with  the  more  attention 
because,  aside  from  their  bearing  on  the  present  controversy, 
they  are  of  great  practical  importance.  A  vast  amount  of 
the  business  of  the  community  has  come  to  be  carried  on 
under  corporate  forms  of  organization.  Besides  innumerable 
special  charters  we  have  general  laws  which  impart  corporate 
attributes  to  associations  formed  according  to  articles  of  agree- 
ment for  a  great  variety  of  purposes.  When  we  consider  these 
to  be  any  less  than  partnerships,  with  the  superadded  priv- 
ileges  of  succession  of  a  corporate  seal,  etc.,  we  forget  that 
corporations  are  no  longer  confined  to  the  exercises  of  public 
or  political  franchises.  These  commercial,  manufacturing  and 
trading  bodies  are  brought  into  relation  with  every  member 
of  the  community;  and  I  think  it  greatly  to  be  desired  that  in 
laying  down  the  rules  of  law  which  are  to  govern  in  such 
relations  we  should  avoid  a  system  of  destructive  technicali- 
ties. Those  rules  should  be  founded  in  the  principles  of  jus- 
tice which  are  recognized  in  other  and  analogous  dealings 
among  men. 

If  we  could  find  the  law  to  be  settled  in  the  manner  which 
must  be  and  is  contended  for  in  order  to  exonerate  the  defend- 
ants in  this  case  from  responsibility  it  would  be  our  duty  to 
follow  it.  But  such  is  not  the  case.  There  are  certainly 
judicial  opinions  and  some  adjudged  cases  which  countenance 
the  extreme  doctrines  on  which  the  defense  must  rest. 
Among  these  cases,  a  leading  one  is  that  of  Hood  «.  The  If&w 
York  and  New  Haven  Railroad  Company  (22  Oonn.,  502). 
That  case  appears  to  go  the  length  of  holding  that  corpora- 
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tions  cannot  and  never  do  preform  acts  in .  excess  of  their 
powers.  No  authority  was  cited  for  such  a  proposition,  and 
it  cannot,  as  I  think  I  have  shown,  be  maintained.  Another 
extreme  authority  is,  Pearce  v.  The  Madison  and  Indum- 
apolis  Railroad  Company  (21  How.,  U.  S.,  M2),  where  it  ap- 
peared that  a  corporation,  in  furtherance  of  it^eneral  objects, 
although,  strictly  speakinc^,  in  excess  of  their  powers,  had 
entered  into  an  engagement  upon  a  consideration  which  it  had 
received  and  appropriated.  It  was  allowed  to  repudiate  that 
engagement;  but  the  principles  of  the  question  were  not  much 
discussed.  A  considerable  number  of  other  cases  and  dicta^ 
of  a  character  less  marked,  but  tending  in  the  same  direction, 
might  be  referred  to.  But,  on  the  other  hand,  there  are  well 
considered  authorities  which  sustain  the  principles  advocated 
in  this  opinion.  {Tlie  Steam  Navigation  Company  v.  Weedy 
17- Barb.,  378;  The  Silver  Lake  Bank  v.  North,  4  Johns.,  Oh., 
370;  The  C /tester  Glass  Company  v.  Dewey ,  16  Mass.,  94, 
102;  Tlie  Bank  of  Genesee  v.  The  Patchin  Bank,  3  Kern., 
309,  314;  Buckley  v.  Derby  Fishing  Co.,  2  Conn.,  252,  256; 
Parker  v.  The  Boston  and  Maine  R,  R,,  3  Cush.,  107,  108 ; 
Aleghany  City  v,  McClurkan  et  at.,  14  Penn.,  83;  29  Verm., 
93.)  In  the  case  from  2d  Connecticut,  it  was  said:  "  A  cor- 
porate body,  by  transgressing  the  limits  of  its  charter,  may 
doubtless  incur  a  forfeiture  of  its  privileges  and  powers;  but 
who  ever  imagined  that  it  could  thus  acquire  immunity  to  the 
prejudice  of  third  persons?  It  will  be  found,  indeed,  that  such 
a  doctrine  is  of  very  rapdern  origin.  In  the  case  from  14 
Pennsylvania,  Coulter,  J.,  observed:  "It  is  not  universally 
true  that  a  corporation  cannot  bind  the  corporators  beyond 
what  is  expressly  authorized  in  the  charter.  There  is  a  power 
to  contract,  undoubtedly;  and  if  a  series  of  contracts  have 
been  made,  openly  and  palpably  within  tlie  knowledge  of 
the  corporators,  the  public  have  a  right  to  presume  that  they 
are  within  the  scope  of  the  authority  granted.  A  bank, 
which  has  been  long  in  the  habit  of  doing  business  of  a  par- 
ticular description,  would  not  be  exonerated  from  liability 
because  such  business  was  not  expressly  authorized  in  its 
charter. 

The  object  of  all  law  is  to  promote  justice  and  honest  deal- 
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ing  when  that  can  be  done  without  violating  principle.  I  can- 
not perceive  that  any  principle  is  violated  by  holding  a  corpo- 
ration liable  for  the  acts  of  its  accredited  agents,  even  not  ex- 
pressly authorized,  when  these  contracts  for  a  series  of  times 
were  entered  into  publicly  and  in  such  a  manner  as,  by  neces- 
sary and  irresistible  implication,  to  be  within  the  knowledge 
of  the  corporators.  One  rule  of  law,"  he  adds,  "  is  often  met 
and  counterchecked  by  another  of  equal  force,  so  that,  although 
the  coi'porators  are,  in  general,  protected  from  unauthorized 
acts  of  their  agents,  yet,  at  the  same  time,  a  rule  of  equal  force 
requires  that  they  should  not  deceive  the  public  or  lead  them 
to  trust  or  confide  in  the  unauthorized  acts  of  their  agents.  If 
they  receive  the  avails  and  value  of  those  acts  it  is  implicit 
evidence  that  they  consented  to  and  authorized  them."  A  more 
particular  discussion  of  the  authorities  on  either  side  would  not 
be  profitable.  The  general  question  is  one  which  ought  to  be 
considered  on  principle,  and  I  have  so  viewed  it,  because  I  find 
no  settled  rule  which  stands  in  the  way  of  such  an  examina- 
tion. 

But  little  more  need  be  said  in  reference  to  the  particular 
case  now  before  us.  If  the  defendants  did  not  become  liable 
for  the  breach  of  their  undertaking  to  carry  the  plaintiff,  or  of 
their  duty  resulting  from  that  undertaking,  I  can  see  no 
ground  for  holding  them  accountable  as  simply  wrong-doers.  If 
their  contract  was  vMra  vireSy  and  that  defense  to  an  action  upon 
it  must  be  received  as  absolute  and  peremptory — if  no  principle 
of  estoppel  or  rule  of  justice  can  be  urged  against  that  de- 
fense— then  it  is  more  clear  that  the  simple  wrong  to  the 
plaintiff's  person  was  also  ultra  vires.  It  was  with  consider- 
able difficulty  that  the  liability  of  a  corporation  in  any  case  for 
a  pure  tort  was  ever  established,  and  that  they  are  never  so 
liable  except  when  engaged  in  the  performance  of  some  duty 
or  undertaking  in  respect  to  which  accountability  arises.  If 
the  defendants'  express  undertaking  was  absolutely  void,  so 
that  no  duty  could  arise  therefrom,  the  implied  undertaking  re- 
sulting from  the  actual  attempts  to  carry  the  plaintiff  as  a  pas- 
senger is  encountered  by  the  same  objection,  and  there  is 
nothing  left  of  the  transaction  except  a  pure  and  simple  tort, 
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committed  by  the  defendants'  servants  while  not  engaged  in 
any  business  which  could  bring  responsibilities  upon  the  de- 
fendants themselves.  I  think  it  plain  that  this  theory  of  lia- 
bility will  not  sustain  the  plaintiff's  case. 

But  I  have  no  hesitation  in  affirming  the  judgment  of  the 
court  below  upon  the  principles  of  contract  and  of  duty  resulting 
therefrom.  That  the  entire  course  of  business  in  which  the  de- 
fendants were  engaged  could  not  be  justified  by  their  charters, 
I  am  not  prepared  to  deny.  Each  of  them  was  chartered  to  build 
a  railroad,  the  termini i  of  which  was  specified.  They  built  the 
roads  and  then  consolidated  their  business.  The  common  in- 
terest might  thus  be  promoted,  but  it  is  difficult  to  affirm  that 
the  charter  of  either  authorized  its  capital  to  be  blended  with 
that  of  the  other.  It  is  equally  difficult  to  hold  that  they  had 
any  rightful  authority  to  construct  or  lease  another  road  in 
continuation  of  the  line.  But  these  things  were  actually  done 
and  they  were  done  openly  and  publicly.  If  these  acts  were 
an  abuse  of  power  the  shareholders  had  ample  opportunity  to 
prevent  or  arrest  the  abuse.  But  no  complaint  from  them  has 
ever  been  heard  and  their  acquiescence  must  be  presumed.  If 
State  sovereignties  were  wronged  by  the  course  of  dealing  pur- 
sued no  interference  or  complaint  has  come  from  that  quarter. 
Conceding,  then,  that  the  defendants  might  change  the  atti- 
tude in  which  they  stood  toward  the  public  and  return  at  any 
time  to  the  sphere  of  legitimate  duty,  they  could  not  revoke 
past  contracts,  the  consideration  of  which  they  had  received, 
and  upon  the  performance  of  which  they  had  entered.  They 
were  bound  to  pay  their  servants  and  laborers,  and  they  were 
liable  for  the  careful  transportation-of  freight  committed  to 
their  charge.  They  could  not  invite  a  traveler  into  their  cars, 
and  after  injuring  him  by  their  negligence,  reject  the  respon- 
sibilities of  their  contract.  A  traveler  from  New  York  to  the 
Mississippi  can  hardly  be  required  to  furnish  himself  with  the 
charter  of  all  the  railroads  on  his  route,  or  to  study  a  treatise 
on  the  law  of  corporations.  The  present  case,  in  short,  plainly 
falls  within  the  principles  of  corporate  liability  herein  asserted, 
and  the  defendants  must  respond  to  that  liability.  The  judg- 
ment should  be  affirmed. 
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Seldeit,  J. — It  was  not  strenuously  insisted  upon  the  argH- 
ment  that  the  acts  of  these  two  railroad  companies  in  entering 
into  the  arrangement  formed  by  the  referee,  and  in  running 
their  cars  upon  joint  account  through  the  States  of  Ohio, 
Indiana  and  Illinois,  were  authorized  by  law;  nor  have  I  been 
able  to  find  in  the  statutes  of  those  States  any  su£9cient  war- 
rant for  these  acts.  I,  shall  assume,  therefore,  that  in  under- 
taking to  carry  the  plaintiff  from  Chicago,  in  the  State  of 
Illinois,  to  Toledo,  in  the  State  of  Ohio,  the  defendants  ex- 
ceeded their  corporate  powers;  and,  as  the  allegation  in  the  com- 
plaint of  carelessness  and  negligence  on  the  part  of  the 
defendants  or  their  agents  is  fully  sustained  by  the  finding  of 
the  referee,  the  defense  must  rest  exclusively  upon  this  want 
of  power.  The  counsel  on  both  sides  have  treated  the  action 
as  founded  upon  contract,  and  in  that  aspect  of  the  case  the 
question  arises  whether  want  of  authority  on  the  part  of  a 
corporation  to  enter  into  any  engagement  is  a  valid  defense  to 
such  corporation  when  sued  for  its  violation. 

This  question  has  not  until  lately  attracted  much  attention. 
But  the  recent  rapid  multiplication  of  these  artificial  bodies 
and  the  extensive  powers  and  privileges  conferred  upon  them 
have  made  it  a  question  of  importance.  It  haB,  within  a  few 
years  past,  been  repeatedly  presented  to  the  courts  both  in  this 
country  and  in  England,  and  with  one  unvarying  result.  I 
cannot,  myself,  regard  it,  therefore,  as  in  any  just  sense  open 
to  discussion.  If  questions  which  have  been  over  and  over 
again  considered,  and  over  and  over  again  decided,  are  to  be 
treated  as  still  unsettled,  then  are  we  without  any  stable 
foundation  of  law  or  justice.  The  evils  attendant  upon  set- 
ting legal  principles  afloat  upon  a  sea  of  uncertainty  and 
doubt,  and  causing  them  to  depend  upon  the  fluctuations  of 
individual  opinion  are  too  obvious  to  need  enumeration. 
Confidence  in  courts  is  only  to  be  obtained  by  their  exhibiting 
stability  in  their  own  decisions,  and  a  becoming  respect  for 
those  of  other  tribunals.  It  has  been  so  often  and  uni- 
formly decided  that  corporations  are  not  bound  by  contracts 
which  are  clearly  ultra  vires,  that  to  hold  the  contrary  now 
would  take  the  legal  profession  by  surprise  and  introduce 
more  or  less  confusion  into  this  important  branch  of  the  law. 
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Bat,  while  I  protest  against  considering  tbis  as  an  open 
question,  and  insist  that  it  should  be  ti'eated  as  settled  by 
authority,  I  also  maintain  that  the  numerous  decisions  on  the 
subject  by  both  the  English  and  American  courts  rest  upon  a 
solid  foundation  of  reason  and  principle.  Much  of  the 
apparent  force  of  the  arguments  used  to  prove  the  contrary  is 
produced  by  substituting  an  entirely*  false  ba^'s  for  those 
decisions.  If  they  really  rested,  as  has  been  sometimes  sup- 
posed, upon  the  ground  that  because  corporations  are  artificial 
beings,  having  no  natural  powers  but  only  such  as  are  con- 
ferred upon  them  by  law  they  cannot  by  possibility  do  any  act 
beyond  the  limits  prescribed  by  their  charters;  and  hence  that 
no  such  act,  although  done  by  their  agents  in  their  name  and 
for  their  benefit,  can  be  considered  as  a  corporate 'act,  but 
must,  in  all  cases,  be  treated  as  the  personal  act  of  such  agent, 
it  would,  indeed,  be  easy  to  show  their  fallacy.  This  would 
be,  as  is  justly  said,  to  attribute  to  them  a  degree  of  perfec- 
tion that  belongs  to  no  earthly  existence,  whether  natural  or 
artificial.  To  present  this  as  the  true  foundation  of  the  rule 
which  exempts  corporations  from  liability  for  their  unauthor- 
ised acts  is  entirely  to  misapprehend  the  whole  doctrine  on  the 
subject. 

No  court  has  ever  held  that  the  defense  of  ultra  vires  rested 
upon  any  such  ground  as  that  the  contract  sought  to  be  en- 
forced could  not  be  considered  as  an  act  of  the  corporation. 
The  object  of  the  distinction  so  frequently  drawn  between 
natural  persons  and  corporations  as  mere  artificial  existences, 
with  no  powers  or  faculties  except  such  as  are  derived  from 
their  charters,  is  simply  to  show  that  the  latter  cannot  legiti- 
mately and  rightly  exercise  any  powers  but  those  with  which 
they  are  endowed  by  the  law  which  creates  them,  and  not  that 
they  may  not  wrongfully  exceed  the  just  limits  of  those  pow- 
ers. Tlie  case  of  Barry  v.  The  Merchants^  Exchange  Com- 
pany (1  Sandf.  Ch.  R.,  280),  will  serve  to  illustrate  the  force 
and  application  of  the  distinction. 

The  question  in  that  case  was  whether  a  corporation  created 
for  the  purpose  of  erecting  a  building  to  be  used  as  a  public 
exchange  in  the  city  of  New  York,  had  power  to  borrow  money 
to  enable  it  to  accomplish  the  object  of  incorporation,  no  pro- 
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vision  conferring  this  power  being  contained  in  the  charter. 
The  Yice-Chancellor  in  deciding  this  question  in  the  affirma- 
tive, said:  ^^ Every  corporation,  as  such,  has  the  capacity  to 
take  and  grant  property,  and  to  contract  obligations  m  tJie 
same  manner  as  an  individuals^  This  remark  presents  one 
theory  in  regard  to  thenatare  of  corporations,  which  is,  that 
unless  specially  restrained,  they  have  the  same  power  to  bind 
themselves  by  contract  as  any  natural  person.  The  distinction 
referred  to  stands  opposed  to  this  theory  and  is  designed  to 
show,  that  as  corporations  have  no  existence  independent  of 
their  charters,  they  can,  of  course,  have  no  powers  except  such 
as  are  specifically  conferred. 

When  a  corporation,  sued  for  a  breach  of  contract,  sets  up 
as  a  defense  its  own  want  of  powers  to  enter  into  a  contract, 
two  questions  are  involved;  first,  whether  the  contract  was,  in 
truth,  beyond  the  corporate  powers;  and,  second,  if  so,  whether 
this  is  available  as  a  defense.  It  is  only  in  reference  to  the 
first  of  these  questions,  and  to  prove  that  the  contract  was 
really  ultra  vireSj  that  the  argument  has  been  resorted  to,  that 
a  corporation  has  no  natural  powers.  The  excess  of  power 
being  established,  the  question  whether  this  constitutes  a  valid 
defense  depends  upon  entirely  different  considerations. 

The  assumption,  therefore,  that  the  doctrine  which  declares 
the  unauthorized  contract  of  a  corporation  to  be  void,  rests  in 
any  degree  upon  the  tlieory^  that  a  corporation  can  never  be 
said  to  have  done  anything  but  what  it  had  a  legitimate  right 
to  do,  is  wholly  unwarranted;  and,  hence,  the  irresistible  logic 
with  which  it  is  shown  that  corporations  must  necessarily  par- 
take of  the  imperfection  which  attaches  to  all  created  tilings, 
is  wholly  without  force  in  its  application  to  the  present  case. 

Corporations,  as  well  as  natural  persons,  may,  no  doubt,  err. 
They  may  exceed  their  powers  and  violate  their  charters,  and 
may  be  held  responsible  for  so  doing.  Were  it  otherwise  they 
could  never  be  made  liable  for  a  tort;  nor  could  they  be  pro- 
ceeded against  hyquo  warranto.  The  statute  which  authorizes 
the  attorney-general  to  file  an  information  in  the  nature  of  a 
quo  warranto  against  an  offending  corporation  (2  B.  S.,  «^83, 
§  39),  assumes  that  corporations  may  transgress  the  limits  pre- 
scribed by  their  charters.     Subdivision  five  of  the  section  re- 
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ferred  to  provides  that  the  proceeding  may  be  instituted 
"  whenever  it  (the  corporation)  shall  exercise  any  franchise  or 
privilege  not  conferred  npon  it  by  law." 

The  real  ground  upon  which  the  defense  of  ult't^a  vires 
rests,  and  the  only  one  upon  which  it  has  ever,  tx)  any  extent 
been  judicially  based  is,  that  the  contracts  of  corporations 
which  are  unauthorized  by  their  charters  are  to  be  regarded 
as  illegal,  and,  therefore,  void.  There  are  three  classes  of 
illegal  contracts;  viz.,  those  which  are  mala  in  se,  i.  e.,  which 
embrace  something  which  the  law  deems  in  and  of  itself 
criminal  or  immoral;  2d,  those  which  violate  the  provisions 
of  some  statute,  and  are  hence  called  mala  prohiMta\  and, 
3d,  those  which  contravene  some  principle  of  public  policy. 
Corporations  may  make  contracts  falling  within  either  of  the 
two  first  of  these  classes,  and  such  contracts  are  no  doubt 
subject  to  the  same  rules  as  if  made  by  individuals.  Of 
course,  where  the  only  objection  to  the  contract  of  a  corpora- 
tion is  that  it  exceeds  the  corporate  powers,  it  cannot  be 
considered  as  malum  in  se;  and  although,  in  this  State, 
where  we  have  a  statute  (1  R.  S.,  600,  §  3),  expressly  enacting 
that  no  corporation  shall  exercise  any  corporate  powers  ex- 
cept such  as  their  charters  confer,  the  contrary  might  with 
much  plausibility,  be  contended.  I  shall,  nevertheless,  con- 
cede, for  the  purpose  of  this  case,  that  such  contracts  do  not 
belong  to  the  class  styled  7Yiala  prohibita. 

But  the  contracts  of  corporations  which  are  not  authorized 
by  their  charters  are  illegal,  because  they  are  made  in  con- 
travention of  public  policy.  That  contracts  which  do  in 
reality  contravene  any  principle  of  public  policy  are  illegal 
and  void,  is  not  and  cannot  be  denied.  The  doctrine  is  uni- 
versal. There  is  no  exception.  Although  the  unauthorized 
contract  may  be  neither  mdlum  in  se  nor  malum  prohibitum^ 
but,  on  the  contrary  may  be  for  some  benevolent  or  wortliy 
object,  as  to  build  an  almshouse  or  college,  or  to  purchase 
and  distribute  tracts  or  books  of  instruction,  yet  if  it  is  a 
violation  of  public  policy  for  corporations  to  exercise  powers 
which  have  never  been  granted  to  them,  such  contracts,  not- 
withstanding their  praieewortliy  nature,  are  illegal  and  void. 
Those,  therefore,  who  hold  that  corporations  are  liable  upon 
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their  contracts,  notwithstanding  they  were  made  without  au- 
thority, are  forced  to  contend  that  no  principle  of  public 
policy  is  violated  by  such  contracts.  This  is  the  ground 
which  they  do  take,  and  which,  it  is  obvious,  they  must 
necessarily  take,  in  order  to  sustain  their  position.  Hei*e,  then, 
we  have  an  issue  made  up,  which,  if  I  am  right,  is  decisive 
of  the  question  under  consideration. 

What,  then,  is  the  argument  by  which  it  is  sought  to  be  shown 
that  there  is  no  principle  of  public  policy  involved  in  this 
question  of  the  liability  of  corporations  for  their  unauthorized 
acts?  It  is  said  that  a  private  corporation  is  simply  a  chartered 
partnership  possessing  certain  attributes  conferred  by  its  charter 
for  the  purpose  of  enabling  it  the  more  conveniently  to  trans- 
act its  business;  that,  even  in  incorporated  partnerships,  the 
articles  of  copartnership  always  specify  the  objects  of  the 
association ;  and  that,  when  such  associations  choose  to  become 
incorporated,  those  objects  are  for  the  same  reason  specified  in 
the  charter;  that  the  charter  simply  takes  the  place  in  this 
respect  of  the  articles  of  agreement  in  the  case  of  an  unincor- 
porated partnership;  that,  as  the  objects  of  such  associations, 
although  incorporated  are  of  a  private  nature,  there  is  no 
question  of  public  policy  involved;  and  that  no  public  inter- 
est requires  that  the  transactions  of  the  corporation  should  be 
kept  within  its  chartered  limits. 

If  we  admit  the  soundness  of  this  argument,  and  assume  that 
the  directors  of  a  corporation  are  not  under  any  public  obliga- 
tion to  keep  within  their  chartered  powers,  but  are  to  be 
regarded  simply  as  the  agents  of  the  corporators  so  that  any 
excess  of  power  on  their  part  amounts  simply  to  a  breach  of 
trust  toward  their  principals,  it  would  not  follow  that  the  cor- 
poration is  liable  upon  its  unauthorized  contracts.  But  I 
apprehend  tliere  are  serious  objections  to  this  view  of  the  nature 
of  corporations  and  of  the  effect  of  their  charters.  In  the 
first  place  if  there  is  no  public  interest  involved  how  is  it  pos- 
sible to  justify  the  creation  of  private  corporations  at  all? 
Such  corporations  are  endowed  with  valuable  franchises  and 
privileges  which  give  them  great  advantages  over  mere  pri- 
vate citizens  whether  individual  or  associated.  The  grant  of 
such  privileges  upon   the  principles  for  which  some  of  my 
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associates  contend  wonld  be  a  pare  piece  of  legislative  favor- 
itism which  should  be  indignantly  condemned.  In  this  coun- 
try, if  no  other,  it  is  held  to  be  the  duty  of  government  to 
protect  the  people  in  the  enjoyment  of  eqiuil  rights  and  priv- 
ileges, and  not  to  use  its  power  for  the  special  benefit  of  its 
favorites.  Every  privilege  or  advantage  given  to  one  man  or 
set  of  men  is  necessarially  at  the  expense  of  others;  and  it  is 
against  the  fundamental  principles  of  this  government  that 
this  should  be  done,  unless  required  by  interests  of  a  public 
nature.  No  doubt  these  principles  are  frequently  violated  and 
corporate  powers  and  privileges  are  conferred  which  no  public 
interest  demands;  but,  nevertheless,  such  interest  is  the  osten- 
sible reason  for  the  grant  in  every  case. 

Take,  for  instance,  the  very  class  of  corporations  in  question 
hei-e;  viz.,  railroad  corporations  which  are  mere  private  associa- 
tions organized  by  their  members  with  a  view  to  their  per- 
sonal profit  and  emolument;  and  yet  their  creation  is  consid- 
ered so  much  a  matter  of  public  interest  as  to  invoke  the 
power  of  eminent  domain  by  which  the  property  necessary  for 
their  purposes  is  forcibly  taken  from  its  owners  as  for  public 
use.  The  same  is  true  of  telegraph  and  plank-road  incorpora- 
tions. iBut,  although  the  interest  of  the  public  in  the  creation 
of  corporations  of  this  class  is  made  a  little  more  obvious  by 
the  necessity  which  exists  of  taking  from  others  property 
which  is  specific  and  tangible  for  the  purposes  of  the  corpora- 
tion, yet  the  same  principle  applies  to  all  corporations;  for  in 
all  some  value,  corporeal  or  incorporeal  is  taken  from  a  portion 
of  the  community  and  given  to  the  corporators. 

Will  it  be  said  that,  although  the  public  have  an  inter- 
est in  the  creation  of  corporations,  it  has  none  in  the  precise 
extent  of  the  powers  conferred,  and  that  no  public  policy  is 
concerned  in  their  being  strictly  confined  to  the  exercise  of 
such  powers?  It  is,  obviously,  impossible  to  support  such  a 
position.  The  franchises  and  privileges  given  to  corporations 
belong  to  the  public,  and  it  would  be  just  as  reasonable,  and 
just  as  logical,  to  contend  that,  under  a  patent  for  one  hun- 
dred acres  of  land,  the  patentee  might  take  possession  of  two 
hundred  without  infringing  any  public  interest.  Every  addi- 
tional power  given  to,  or  usurped  by,  a  corporation,  extends  its 
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advantages  over  persons  unincorporated.  If  a  bank  is  permit- 
ted to  trade  in  merchandise,  it  comes  in  competition  with 
others  so  employed.'  If  a  railroad  company  is  allowed  to  build 
and  sail  ships,  it  comes  in  competition  with  those  engaged  in 
commerce;  and  so  of  every  other  branch  of  business. 

The  importance  of  limiting  corporate  bodies  to  the  exercise 
of  those  powers,  and  the  enjoyment  of  those  privileges  and 
franchises,  which  have  been  specifically  conferred  upon  them 
must,  I  think,  be  obvious.  Tiiey  are  rapidly  multiplying. 
Their  privileges  give  them  decided  advantages  over  mere  pri- 
vate, unincorporated  partnerships.  They  have  large  capital 
and  numerous  agents,  and  are  capable  of  entering  into  combi- 
nation with  each  other.  They  are  not  only  formidable  to  indi- 
viduals, but  might  even,  under  some  circumstances,  become 
formidable  to  the  State.  They  are,  or  should  be,  created,  as 
we  have  seen,  for  public  reasons  alone,  and  the  legislature  is 
preaumed,  in  every  instance,  to  have  carefully  considered  the 
public  interest,  and  to  have  granted  so  much  power,  and  so 
many  peculiar  privileges,  as  those  interests  are  supposed  to  re- 
quire. This  reasoning  is  confirmed  by  the  action  of  the  legis- 
lature in  expressly  prohibiting  corporations  from  exercising 
any  powers  not  granted  to  them.  (1  R.  S.,  600,  §  3,  supra.) 
By  making  this  principle  of  the  common  law  the  subject  of  an 
express  and  positive  enactment,  the  legislature  has  shown  that 
it  considered  this  restriction  upon  corporations  to  be  a  matter 
of  public  interest  and  importance. 

The  fact  that  a  mere  excess  of  power  on  the  part  of  a  cor- 
poration, by  the  assumption  of  privileges  not  conferred,  affords 
ground  for  a  qiw  warranto  is  in  itself  proof  that  the  public 
has  an  interest  in  keeping  such  bodies  within  the  limits  of 
their  charters. 

But,  it  is  said,  that  the  proceeding  by  quo  warranto  is  of  a 
purely  civil  nature,  designed  solely  to  try  a  mere  civil  right, 
and  that  it  in  no  manner  assumes  that  any  public  right  or  in- 
terest has  been  infringed.  Upon  this  position  I  take  issue. 
In  the  first  place,  the  assertion  derives  no  support  from,  if  it 
is  not  in  direct  conflict  with,  the  legislative  enactments  on  the 
subject.  Not  one  of  the  provisions  of  the  section  by  which 
the  Attorney-General  is  authorized  to  institute  proceedings  in 
10 
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the  nature  of  a  quo  warranto^  contemplates  injury  to  any  pri- 
vate right  as  the  ground  of  the  proceeding.  He  is  authorized 
to  act  in  the  following  cases;  viz.,  whenever  a  corporation 
shall  "1st,  offend  against  any  of  the  provisions  of  the  act  or 
acts  creating,  altering  or  renewing  such  corporations;  or,  2d, 
violate  the  provisions  of  any  law,  by  which  such  corporation 
shall  have  forfeited  its  charter  by  misuser;  or,  3d,  whenever  it 
shall  have  forfeited  its  privileges  and  franchises  by  non-user; 
or,  4th,  whenever  it  shall  have  done  or  omitted  any  acts  which 
amount  to  a  surrender  of  its  corporate  rights,  privileges,  and 
franchises;  or,  5th,  whenever  it  shall  exercise  any  franchise  or 
privilege  not  conferred  upon  it  by  law."    (2  R  S.,  583.  §  39.) 

Not  one  of  these  subdivisions  contemplates  a  case  of  injury 
to  the  private  interests  of  stockholders.  They  all,  without  ex- 
ception, relate  to  violations,  not  of  individual  rights,  but  of 
public  law.  The  provisions,  therefore,  strongly,  and,  as  I 
think,  conclusively  repel  the  idea  that  a  quo  warranto  is  a 
mere  civil  remedy,  the  object  of  which  is  to  redress  or  prevent 
a  private  injury. 

The  proceeding  is  not  only  public  and  qtiasi  criminal  in 
form,  but  is  not  in  its  nature  adapted  to  the  enforcement  of 
any  mere  private  right.  The  rights  of  stockholders  in  corpo- 
rations are  abundantly  protected  against  every  unauthorized 
assumption  of  power,  or  any  breach  of  trust  on  the  part  of 
their  managing  officers.  If  the  violation  of  duty  or  breach  of 
trust  is  only  threatened,  a  court  of  equity  will  prevent  it  by 
injunction,  and  if  committed  will  afford  the  proper  redress. 
There  is  neither  oceasion  for,  nor  propriety  in  a  resort  to  the 
proceedings  by  quo  warranto  for  any  mere  private  purpose, 
and  I  hazard  nothing  in  saying  that  such  is  not  the  nature  of 
that  proceeding.  If  this  conclusion  is  right  it  inevitably  fol- 
lows that  the  assumption  of  any  unauthorized  power  by  a  cor- 
poration is  a  violation  of  public  policy  and  public  right,  and, 
therefore,  illegal. 

This,  then,  is  the  true  foundation  of  the  defense  we  are  con- 
sidering. It  is  permitted  upon  the  same  principle  and  for  the 
same  reason  that  a  private  individual  is  permitted  to  plead  his 
own  illegal  act  as  a  defense  to  a  suit  brought  to  enforce  a 
contract  which  public  policy  forbids;  viz.,  to  discourage  and 
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restrain  snch  violations  of  law.  There  are,  no  doubt,  cases 
in  which  a  corporation  would  be  estopped  from  setting  up  this 
defense,  although  its  contract  might  have  been  really  un- 
authorized. It  would  not  be  available  in  a  suit  brought  by  a 
hona  fide  indorsee  of  a  negotiable  promissory  note,  provided 
the  corporation  was  authorized  to  give  notes  for  any  purpose; 
and  the  reason  is  that  the  corporation,  by  giving  the  note,  has 
virtually  represented  that  it  was  given  for  some  legitimate 
purpose,  and  the  indorsee  conld  not  be  presumed  to  know  the 
contrary.  The  note,  however,  if  given  by  a  corporation  abso- 
lutely prohibited  by  its  charter  from  giving  notes  at  all,  would 
be  voidable  not  only  in  the  hands  of  the  original  payee,  but  in 
those  of  any  other  subsequent  holder,  because  all  persons  dealing 
with  a  corporation  are  bound  to  take  notice  of  the  extent  of 
its  chartered  powers. 

The  same  principle  is  applicable  to  contracts  not  negotiable. 
Where  the  want  of  power  is  apparent  upon  comparing  the  act 
done  with  the  terras  of  the  charter  the  party  dealing  with  the 
corporation  is  presumed  to  have  knowledge  of  the  defect,  and 
the  defense  of  ultra  vires  is  available  against  him. 

But  such  a  defense  would  not  be  permitted  to  prevail  against 
a  party  who  cannot  be  presumed  to  have  had  any  knowledge 
of  the  want  of  authority  to  make  the  contract.  Hence,  if  the 
question  of  power  depends  not  merely  upon  the  law  under 
which  the  corporation  acts,  but  upon  the  existence  of  certain 
extrinsic  facts,  resting  peculiarly  within  the  knowledge  of  the 
corporate  officers,  then  tlie  corporation  would,  I  apprehend,  be 
estopped  from  denying  that  which,  by  assuming  to  make  the 
contract,  it  had  virtually  affirmed. 

A  question  analogous  to  this  arises  when  public  officers, 
who  have  done  something  in  contravention  of  the  statute  un- 
der which  they  act,  are  afterwards  sought  to  be  estopped  from 
setting  up  that  their  act  was  unauthorized.  It  was  insisted 
by  counsel  in  the  case  of  Regina  v.  White  (4  Ad.  &  EL,  n.  b., 
101),  that  for  public  reasons  officers  so  situated  were  not  es- 
topped, but  Lord  Denman  said:  "  We  have  held  that  this  is 
true  only  of  a  statute,  the  contents  of  which  are  publicly 
known;  such  a  statute  is  to  have  effect,  whatever  dealings 
may  take  place;  but  when  the  persons  acting,  whether  trustees 
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for  public  purposes  or  not,  have  done  any  act  which  was  not 
known  to  the  parties  with  whom  they  were  afterward  dealing, 
such  an  act  cannot  prevent  the  estoppel  arising  from  that  sub- 
sequent dealing."  This  doctrine,  which  was  also  held  in  the 
case  of  Doe^  ex  dem.  Levy^  v.  Home  (3  A.  D.  &  El.,  n.  s.,  7*57), 
will  be  found,  when  carefully  examined,  to  sustain  the  excep- 
tion which  I  have  suggested  in  the  case  of  corporations.  But,, 
aside  from  these  exceptional  cases  it  is,  in  my  judgment,  not 
only  entirely  clear  upon  principle,  but  abundantly  settled  by 
authority,  that  the  contract  of  a  corporation,  if  unauthorized 
by  its  charter,  is  an  illegal  contract,  and  that  the  corporation 
is  not  estopped  from  setting  up  this  illegality  in  defense  to  an 
action  brought  upon  it. 

In  referring  to  the  cases  which  support  these  views  I  will 
notice  the  English  cases  first.  There  are  three  classes  of  cases 
in  England  in  which  the  questions  of  t^Z^ra  w>^  arise;  viz. 
1st.  Gases  in  which  one  or  more  of  the  shareholders  seeks  to 
restrain  the  officers  of  the  corporation  from  engaging  in  trans- 
actions unauthorized  by  the  charter.  2d.  Actions  brought  by 
third  persons  against  corporations  to  enforce  their  contracts, 
in  which  the  defense  relied  upon  is,  that  in  making  the  con- 
tract the  corporation  exceeded  its  corporate  powers.  3d.  Sim- 
ilar actions,  in  which  the  defense  is  that  the  directors  had  ex- 
ceeded, not  the  powers  conferred  upon  the  entire  corporation 
by  law,  but  those  conferred  by  the  shareholders  upon  the  di- 
rectors or  managing  officers  by  deed. 

These  three  classes  of  cases  differ  materially  in  their  nature 
and  principles,  and  if  we  would  avoid  confusion,  must  be  kept 
entirely  distinct  in  investigating  the  subject.  Those  of  the 
third  class  have  no  bearing  upon  the  question  we  are  discuss- 
ing. There  are  in  England  a  class  of  corporations  organized 
under  general  laws,  which  do  not  specify  the  manner  in  which 
the  objects  and  purposes  of  the  incorporation  are  to  be  effected, 
but  leave  this  to  be  arranged  by  a  '*  deed  of  settlement "  be- 
tween the  corporators  themselves.  By  this  deed  the  compa- 
nies prescribe  and  limit  the  powers  and  functions  of  their  va- 
rious officers  so  far  as  they  are  left  uncontrolled  by  the  statute 
and  the  general  laws  of  the  kingdom.  Now,  it. is  plain  that 
there  is  no  analogy  between  an  act  which  merely  transcends 
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the  limits  of  this  deed  of  settlement  and  one  which  violates  the 
provisions  of  the  organic  act.  The  deed  of  settlement  is 
the  private  act  of  the  shareholders;  and  its  provisions  have 
respect  solely  to  their  private  interests.  It  is  a  mere  power 
of  attorney  and  bears  no  resemblance  to  a  law  enacted 
with  a  view  to  the  interests  of  the  public.  There  is  evidently 
no  question  of  public  policy  involved  when  the  question  is 
whether  the  officers  have  exceeded  the  authority  conferred  by 
this  deed.  The  case  of  Royal  British  Bank  v,  Turquaiid  (5 
£1.  and  BL,  248),  is  one  of  this  class  of  cases,  fij'  comparing 
the  language  of  Lord  Campbell  in  this  case  with  that  used  by 
him  upon  another  occasion  we  shall  obtain  a  clear  view  of  the 
distinction  here  adverted  to.  In  the  case  cited  the  action  was 
upon  a  bond  signed  by  two  of  the  directors,  and  the  question 
was  not  whether  the  giving  of  the  bond  exceeded  the  powers 
which  the  corporation  itself  had  a  right  to  assume,  but  whether 
it  was  authorized  as  between  the  shareholders  and  the  directors 
by  the  deed  of  settlement.  Lord  Campbell,  in  delivering  the 
opinion,  said:  "A  mere  excess  of  authority  by  the  directors, 
we  think,  would  not  amount  to  a  defense."  Of  course,  by  this 
was  meant. merely  an  excess  of  authority  by  the  directors  as 
the  agents  of  the  stockholders,  and  not  an  unauthorized  assump- 
tion of  power  as  between  tlie  corporators  and  the  public. 

In  the  Mayor  of  Norwich  v.  The  Norfolk  Railroad  Comr- 
pawy  (30  Eng.  Law  and  Eq.,  120),  the  same  learned  judge 
fully  recognizes  the  distinction  I  take,  and  shows  by  the  re- 
mark just  quoted  he  by  no  means  meant  to  say  that  corpora- 
tions were  bound  by  contracts  which  are  ultra  vires  as  be- 
tween them  and  the  public.  He  then  says:  "The  mere  cir- 
cumstance of  a  covenant  by  directors  in  the  name  of  the  com- 
pany heing  ultra  vires  as  between  them  and  the  shareholders^ 
does  not  necessarily  disentitle  the  covenantee  to  sue  upon  it. 
*  *  *  *  But  suppose  that  the  directors  of 
a  railway  company  should  purchase  a  thousand  gross  of  green 
spectacles  as  a  speculation,  and  should  put  the  seal  of  the 
company  to  a  deed  covenanting  to  pay  for  the  goods,  here 
would  be  a  clear  excess  of  authority  on  the  part  of  the  direc- 
tors.       «        «        «        This  would  be  an  illegal  contract  to 
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misapply  the  funds  of  the  company,  and  the  illegality  might 
be  set  up  as  a  defense." 

The  phrase  vitra  vires  is  applied  in  the  English  cases  botli 
to  acts  which  simply  exceed  the  powers  conferred  by  the  deed 
of  settlement  upon  the  officers  as  the  agents  of  the  share- 
holders, and  acts  which  transcend  the  powers  conferred  by  law 
upon  the  entire  corporation.  This  indiscriminate  use  of  the 
phrase  is  calculated  to  mislead,  unless  the  distinction  referred 
to  is  observed.  It  is  evident  that  the  class  of  cases  to  which 
that  of  Royal  British  Bank  v,  Turquand  belongs  have  no 
bearing  upon  the  question  under  consideration,  and  hence  they 
will  be  no  farther  noticed. 

In  all  the  cases  belonging  .to  the  first  class  the  object  of  the 
action  has  been  to  protect  the  private  rights  of  the  sliare- 
holders;  upon  the  ground  that  the  action  of  the  directors 
sought  to  be  restrained  would,  if  permitted,  be  a  breach  of 
trust.  It  would,  no  doubt,  be  a  bar  to  any  relief  upon  this 
ground  if  it  appeared  thafe  the  parties  seeking  such  relief  had 
themselves  assented  to  what  the  directors  were  about  to  do. 
They  clearly  could  not  be  entitled,  for  their  own  sake,  to  protec- 
tion against  acts  which  they  had  themselves  authorized.  But  the 
courts,  in  cases  of  this  kind,  have  uniformly,  and  no  doubt 
properly,  acted  upon  the  presumption  that  the  shareholders 
had  not  assented  to  a  violation  of  the  charter  and  have  inter- 
fered, if  at  all,  for  the  purpose  of  protecting  them  from  a 
breach  of  trust  on  the  part  of  the  directors. 

Still  it  has  been  repeatedly  said,  even  in  cases  of  this  class, 
that  there  was  a  question  of  public  policy  involved  which 
would  be  sufficient  of  itself  to  induce  the  courts  to  interfere. 
The  case  of  Coleman  v.  The  Eastern  Counties  Railway  Com- 
pany (10  Beavan,  1),  decided  in  1846,  was  one  of  this  class. 
It  was  an  equity  suit  brought  by  a  shareholder  in  behalf  of 
himself  and  the  other  shareholders,  against  the  corporation 
and  its  directors  to  prevent  the  latter  from  entering  into  a  cer- 
tain agreement  with  the  Harwich  Steam  Pa^cket  Company. 
The  bill  prayed  for  a  declaration  that  it  would  be  a  breach  of 
trust  on  the  part  of  the  directors  to  make  the  proposed  con- 
tract and  tor  an  injunction.  Relief  was  granted.  Lord 
Langdale,  before  whom  the  case  was  heard,  speaking  of  the 
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extensive  powers  of  railway  companies,  said:  ^'  We  are  to  look 
upon  tlieir  powers  as  given  to  them  in  consideration  of  a 
benefit  which,  notwithstanding  all  other  sacrifices,  is  on  the 
whole  hoped  to  be  attained  l>y  the publioP  Again,  he  says: 
"In  the  absence  of  legal  decision  I  look  upon  the  acquiescence 
of  shareholders,  in  these  circumstances,  in  these  transactions  as 
affording  no  ground  whatever  for  the  presumption  that  tliey 
be,  in  themselves,  legal."  Here,  then,  in  one  of  the  earliest 
cases  on  the  subject,  in  the  English  courts,  we  have  the  very 
doctrine  for  which  I  contend  distinctly  recognized  and  asserted; 
viz.,  that  the  object  of  every  grant  of  corporate  powers  is  to 
obtain  ^public  benefit;  and  that  the  powers  granted  are  the 
consideration  which  the  puAlio  pays  for  the  benefit  received  or 
expected;  and  we  also  have  the  inevitable  consequences  stated 
that  every  excess  of  power  by  the  corporation  is  illegal, 
although  acquiesced  in  by  every  shareholder. 

Three  years  afterward  the  case  of  Vohen  v.  Wilkinson^ 
(13  Jurist,  641),  came  before  the  same  judge.  The  com- 
plainant was  a  shareholder  in  the  Direct  Portsmouth  Rail- 
way Company,  and  the  object  of  the  suit  was  to  restrain  the 
directors  from  proceeding  to  construct  a  portion  only  of  the 
road  autliorized  by  the  charter,  without  any  preparation  to  con- 
struct the  whole.  The  judge  said:  ''If  it  were  established 
that  companies  of  this  sort  had  authority,  without  a  view 
to  the  whole,  or  for  the  purpose  of  performing  the  whole, 
to  complete  such  part  only  as  they  please,  or  are  able,  of 
that  which  has  been  called  their  contract  or  bargain  mith 
the  ptcbliOf  I  think  the  consequences  would  be  very  danger- 
ous to  the  jmblic  and  to  the  shareholders,  and  probably  pro- 
ductive of  very  extensive  deception  and  fraud.  "  In  a  similar 
case  which  arose  shortly  afterwards;  viz.,  Salomons  v,  Laing^ 
(12  Beavan,  339),  Lord  Lanqd  ale 'said:  "Any  application 
of,  or  dealing  with,  the  capital,  or  any  funds  or  money  of  the 
company,  which  may  come  under  the  control  and  manage- 
ment of  the  directors,  or  governing  body  of  the  company, 
in  any  manner,  not  distinctly  authorized  by  the  act  of 
Parliament,  is,  in  my  opinion,  an  illegal  application  or  deal- 
ing." 

Thus  we  find  Lord  Lanodale  on  three  different  occasions^ 
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asserting,  in  controversies  between  shareholders  and  the  cor- 
poration, that  all  acts  and  dealings  of  tlie  officers  of  such 
coi*porations  which  were  unauthorized  by  their  charters,  were 
to  be  regarded,  not  simply  as  breaches  of  trust,  but  as  illegal 
and  therefore  void.  But  Lord  La^jgdai^e  is  not  the  only 
English  judge  who  has  held,  in  cases  of  this  class,  that  the 
unauthorized  contracts  of  corporations  are  illegal  and  void,  as 
against  public  policy.  In  the  case  of  Beman  v.  Ruffordy 
(6  En^.  Law  and  Eq.  R.,  106),  which  was  an  action  brought 
by  a  shareholder  in  a  railway  company,  to  restrain  the  di- 
rectors from  carrying  into  eflfect  a  certain  agreement  made 
by  them.  Lord  Cranwobth,  Vice-Chancellor,  after  stating 
his  reasons  for  thinking  the  contract  unauthorized,  said: 
"  And  if  that  be  the  correct  view  of  the  law,  I  am  clearly  of 
opinion,  on  all  the  authorities  and  all  principle,  that  it  is  the 
province  of  this  court  to  prevent  such  an  illegal  contract 
from  being  carried  into  effect;  because,  on.  the  principle  that 
has  been  so  often  laid  down,  this  court  will  not  tolerate  that 
parties  having  the  enormous  powers  which  those  railway 
companies  have  obtained,  shall  lay  out  one  farthing  of  the 
funds,  out  of  the  way  in  which  it  was  provided  by  the  legis- 
lature that  they  should  be  applied. 

Now,  I  understand  those  who  differ  with  me  on  this  sub- 
ject to  concede  the  principle  of  this  case;  that  is,  they  admit 
that  for  the  directors  to  enter  into  a  contract  which  their  char- 
ter does  not  autliorize  would  be  a  violation  of  their  duty  to  the 
shareholders,  and  that  the  latter  may  apply  to  a  court  of  equity 
and  obtain  an  injunction  restraining  the  directors  from  carry- 
ing the  contract  into  effect.  It  would  be  difficult  to  deny  this. 
For,  if  we  take  the  same  view  of  the  nature  of  a  corporation 
which  they  take,  and  consider  the  directors  merely  as  the 
agents  of  the  shareholders,  and  the  charter  as  nothing  more 
than  their  power  of  attorney  fi*om  the  corporators,  the  latter, 
as  the  principals,  would  have  a  right  to  repudiate  and  prevent 
the  execution  of  a  contract  made  in  their  behalf  by  their  agents 
without  authority,  inasmuch  as  every  person  dealing  with  such 
agents  must,  as  is  well  settled,  be  presumed  to  know  the  ex- 
tent of  powers  which  the  charter  confers. 

The  position,  then,  occupied  by  some  of  my  associates  is 
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tliis:  They  admit  that  the  shareholders  in  a  corporation  have 
a  right  to  restrain  the  directors  or  managers,  as  their  tr^stees 
or  agents,  from  entering  into  any  contract  not  authorized  by 
the  charter,  or  from  carrying  such  contract  into  eflTect  if  made; 
and  yet  they  hold  that  the  directors  are  liable,  not  in  their  in- 
dividual, but  in  their  corporate  capacity,  to  the  party  with 
whom  the  contract  is  made,  for  not  carrying  it  into  eflEect.  It 
is  difficult  to  see  how  these  two  propositions  can  stand  to- 
gether. The  directors  are  the  mere  representatives  of  the 
corporators;  the  latter  constitute  the  corporation.  Hence,  by 
the  two  propositions  just  stated,  it  is  maintained  that  the  cor^ 
porators  have  a  legal  right  to  enjoin  the  representatives  against 
the  performance  of  a  contract  which  they  themselves  are  le- 
gally bound  to-  perform;  in  other  words,  they  are  liable  for 
damages  because  their  representatives  have  not  performed  a 
contract  which  they  had  a  right  to  restrain  those  representa- 
tives from  performing.  This  can  hardly  be.  It  would  seem 
to  be  a  legal  impossibility.  One  or  the  other  of  these  propo- 
sitions must,  I  think,  be  false.  Either  it  must  be  denied  that 
the  shareholders  can  invoke  the  aid  of  a  court  of  equity  to  pre- 
vent the  jierformance  of  a  contract  entered  into  by  the  direc- 
tors, which  the  charter  does  not  authorize — a  principle  estab- 
lished by  numerous  authorities,  or  it  must  be  admitted  that  . 
they  are  not  liable  for  the  refusal  or  neglect  of  the  direc- 
tors to  perform  it.  It  might  be  otherwise  if  it  could  be  shown 
either  that  persons  dealing  with  corporations  are  not  presumed 
to  know  the  extent  of  the  powers  conferred  by  the  charter,  or 
that  the  corporators  can  be  presumed  to  have  authorized  the  di- 
rectors to  transcend  those  powers.  But  the  contrary  is  the  rule 
in  respect  to  both.  It  would  seem  to  follow  that  if  we  look  upon 
the  unauthorized  contracts  of  corporate  officers  as  mere  breaches 
of  trust,  and  nothing  more,  the  coi*poration  is  not  bound  by  them. 
Tliis,  however,  is  not  the  ground  upon  which  I  have  been  en- 
davoring  to  maintain  that  corporations  are  exempt  from  lia- 
bility upon  their  contracts  which  are  ultra  vires;  nor  is  the 
ground  upon  which  'such  defenses  have  in  general  been  sus- 
tained in  suits  brought  by  third  persons  against  corporations 
upon  such  contracts.  I  shall,  therefore,  proceed  further  to 
show  from  the  authorities  that  such  contracts  are  illeoral  and 


154  ULTRA  VIBES, 

void  for  public  reasons,  entirely  irrespective  of  the  fact  that 
they  constitute  breaches  of  trust  toward  the  shareholders. 

I  shall  cite  but  one  additional  case  belonging  to  the  first  of 
the  above  classes;  viz.,  Winch  v.  Birkenhead^  Lancashire  and 
Cheshire  Junction  Railway  Company  (13  Eng.  Law  and  Eq., 
506.)  That  was  a  suit  in  equity  brought  by  a  shareholder  to 
restrain  the  corporation  from  entering  into  an  agreement 
which  amounted  to  a  lease  of  the  defendants'  road  to  the  Lon- 
don and  Northwestern  Company.  The  Vice-Chancellor,  Sir 
J.  Parker,  in  disposing  of  the  case,  used  the  following  lan- 
guage: ^^  It  seems  to  me  that  it  is  not  a  question  of  simple 
incapacity  on  the  part  of  the  London  and  Northwestern  Railway 
Company  to  undertake  the  working  of  this  line,  but  that  it  is 
against  the  policy  of  these  acts  of  Parliament;  and  I  think, 
therefore,  that  the  agreement  for  making  over  this  property  to 
them  is  an  agreement  ea/ooring  of  illegality ^  which  any  share- 
holder in  the  Birkenhead  Company  has  a  right  to  come  to  the 
court  to  restrain." 

The  cases  thus  far  noticed  were  all  cases  between  the  share- 
holders and  the  directors  of  the  corporation,  in  which,  of 
course,  the  question  as  to  the  liability  of  the  corporation  to 
third  persons  could  not  arise,  and  tl^ey  have  been  referred  to 
chiefly  for  the  uniform  dicta  they  contain,  asserting  the  ille- 
gality of  all  unauthorized  corporate  contracts.  I  shall  now 
refer  to  a  class  of  cases  in  which  the  question  of  the  liability 
of  the  corporation  upon  such  contracts  was  directly  involved. 

The  first  case  of  this  class,  to  which  I  will  call  attention,  is 
that  of  JTie  East  Anglian  Railways  Coinpaivy  v.  The  East- 
ern Counties  Railway  Company  (7  Eng.  Law  and  Eq.,  505). 
That  was  a  suit  upon  a  contract  made  by  the  directors,  and  the 
defense  was  that  the  contract  was  not  warranted  by  the  char- 
ter, and  the  court  so  held.  Jervis,  Ch.  J.,  speaking  of  the 
class  of  cases  to  which  I  have  previously  referred,  says:  "  The 
cases  in  equity  which  have  been  cited,  proceeded  upon  this 
view  of  the  subject  and  were  decided,  not  because  the  particu- 
lar act  restrained  by  injunction  was  a  breach  of  trusty  but  be- 
cause it  was  not  within  the  scope  of  the  directors'  authority, 
was  not  justified  by  the  statute,  and  was,  therefore,  illegal^ 
Again,  he  says:    "  If  the  contract  is  illegal,  as  being  contrary 
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to  the  act  of  Parliament,  it  is  unnecessary  to  consider  the 
effect  of  dissenting  shareholders."  This  is  a  most  explicit  and 
emphatic  judicial  affirmation  of  the  precise  doctrine  for  which 
I  contend,  by  the  Court  of  Common  Pleas  in  England,  in  a 
case  in  which  there  was  no  dissent. 

Tlie  same  doctrine  has  been  held  in  several  later  English  cases. 
Upon  an  application  in  The  Great  Northern  Railway  Com- 
pany V.  Eastern  Caunties  Railway  Company  (12  Eng.  Law 
and  Eq.,  224),  for  an  injunction  to  restrain  the  defendants  from 
interfering,  contrary  to  an  agreement  between  the  parties,  to 
obstruct  the  plaintiffs  in  their  use  of  a  part  of  the  defend- 
ants' road,  which  was  opposed  on  the  ground  that  the  agree- 
ment was  ultra  vires,  the  Vice-Chancellor  said:  "  If,  there- 
fore, this  cause- had  rested  wholly  upon  the  construction  of  the 
agreement  between  the  plaintiffs  and  the  defendants,  I  should 
Lave  thought  it  the  duty  of  the  court  to  interfere  to  some 
extent  by  injunction;  but  I  think  there  lies  at  the  root  of  this 
case  a  question  ofpvhUo  policy,  which  precludes  the  interfer- 
ence of  the  court."  These  two  cases  were  directly  upon  the 
point,  and  they  show  the  opinion  of  the  Court  of  Common 
Pleas  and  the  Court  of  Chancery. 

The  next  case  to  which  I  shall  refer;  viz.,  McGregor  v.  The 
Official  Manager  of  the  Deal  a/nd  Dover  Railway  Company, 
(16  Eng.  Law  and  Eq.,  180),  was  in  the  Court  of  Exchequer 
Chamber.  It  was  an  action  at  law  to  recover  damages  for  the 
breach  of  a  contract;  and  the  defense  was,  that  the  contract 
was  uUra  vires.  The  judgment  of  the  court  was  delivered  by 
Baron  Alderson,  who  said:  "The  Solicitor-General  argued 
that  this  promise  of  the  defendant  was  in  truth  a  promise  that 
the  South  Eastern  Company  should  do  an  illegal  thing,  and 
that  the  promise  was,  therefore,  void;  and  we  are  of  that  opin- 
ion. This  is  not  like  the  promise  of  a  party  that  an  act  impos- 
sible  to  be  done  shall  be  done  by  the  defendant,  or  by  some 
third  person;  but  it  is  a  promise  that  an  act  shall  be  done  con- 
trary to  the  public  law  of  the  country,  of  which  both  parties 
are  bound  to  take  notice.  The  act  is,  therefore,  illegal,  and 
the  promise  that  it  should  be  done  is  a  void  promise."  The 
contract  concerning  which  this  was  said,  was  illegal  in  no 
other  sense  than  that  it  was  ultra  vires. 


154  ULTRA  VIBB8. 

void  for  public  reasons,  entirely  irrespective  of  the  fact  that 
they  constitute  breaches  of  trust  toward  the  shareholders. 

I  shall  cite  but  one  additional  case  belonging  to  the  first  of 
the  above  classes;  viz.,  Winch  v.  Birkenheadj  Lancashire  and 
Cheshire  Junction  Railway  Company  (13  Eng.  Law  and  Eq., 
506.)  That  was  a  suit  in  equity  brought  by  a  shareholder  to 
restrain  the  corporation  from  entering  into  an  agreement 
which  amounted  to  a  lease  of  the  defendants'  road  to  the  Lon- 
don and  Northwestern  Company.  The  Vice-Chancellor,  Sir 
J.  Pabkeb,  in  disposing  of  the  case,  used  the  following  lan- 
guage: '^  It  seems  to  me  that  it  is  not  a  question  of  simple 
incapacity  on  the  part  of  the  London  and  Northwestern  Railway 
Company  to  undertake  the  working  of  this  line,  but  that  it  is 
against  the  policy  of  these  acts  of  Parliament;  and  I  think, 
therefore,  that  the  agreement  for  making  over  this  property  to 
them  is  an  agreement  savoring  of  illegality^  which  any  share- 
bolder  in  the  Birkenhead  Company  has  a  right  to  come  to  the 
court  to  restrain." 

The  cases  thus  far  noticed  were  all  cases  between  the  share- 
holders and  the  directors  of  the  corporation,  in  which,  of 
course,  the  question  as  to  the  liability  of  the  corporation  to 
third  persons  could  not  arise,  and  tljey  have  been  referred  to 
chiefly  for  the  uniform  dicta  they  contain,  asserting  the  ille- 
gality of  all  unauthorized  corporate  contracts.  I  shall  now 
refer  to  a  class  of  cases  in  which  the  question  of  the  liability 
of  the  corporation  upon  such  contracts  was  directly  involved. 

The  first  case  of  this  class,  to  which  I  will  call  attention,  is 
that  of  The  East  Anglian  Railways  Company  v.  The  East- 
ern Counties  Railway  Company  (7  Eng.  Law  and  Eq.,  505). 
That  was  a  suit  upon  a  contract  made  by  the  directors,  and  the 
defense  was  that  the  contract  was  not  warranted  by  the  char- 
ter, and  the  court  so  held.  Jebvis,  Ch.  J.,  speaking  of  the 
class  of  cases  to  which  I  have  previously  referred,  says:  "  Tlie 
cases  in  equity  which  have  been  cited,  proceeded  upon  this 
view  of  the  subject  and  were  decided,  not  because  the  particu* 
lar  act  restrained  by  injunction  was  a  breach  of  trusty  but  be- 
cause it  was  not  within  the  scope  of  the  directors'  authority, 
was  not  justified  by  the  statute,  and  was,  therefore,  illegaV* 
Again,  he  says:    "  If  the  contract  is  illegal,  as  being  contraiy 
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to  the  act  of  Parliament,  it  is  unnecessary  to  consider  the 
effect  of  dissenting  shareholders."  This  is  a  most  explicit  and 
emphatic  judicial  affirmation  of  the  precise  doctrine  for  which 
I  contend,  by  the  Court  of  Common  Pleas  in  England,  in  a 
case  in  which  there  was  no  dissent. 

The  same  doctrine  has  been  held  in  several  later  English  cases. 
Upon  an  application  in  The  Great  Northern  Railway  Com- 
pany  v,  Jt^astern  Caunties  Railway  Company  {12  Eng.  Law 
and  Eq.,  224),  for  an  injunction  to  restrain  the  defendants  from 
interfering,  contrary  to  an  agreement  between  the  parties,  to 
obstruct  the  plaintiffs  in  their  use  of  a  part  of  the  defend- 
ants' road,  which  was  opposed  on  the  ground  that  the  agree- 
ment was  ultra  vires,  the  Vice-Chancellor  said:  "  If,  there- 
fore, this  cause*  had  rested  wholly  upon  the  construction  of  the 
agreement  between  the  plaintiffs  and  the  defendants,  I  should 
have  thought  it  the  duty  of  the  court  to  interfere  to  some 
extent  by  injunction;  but  I  think  there  lies  at  the  root  of  this 
case  a  question  ofpvhUo  policy,  which  precludes  the  interfer- 
ence of  the  court."  These  two  cases  were  directly  upon  the 
point,  and  they  show  the  opinion  of  the  Court  of  Common 
Pleas  and  the  Court  of  Chancery. 

The  next  case  to  which  I  shall  refer;  viz.,  McGregor  v.  The 
Official  Manager  of  the  Deal  and  Dover  Railway  Company, 
(It)  Eng.  Law  and  Eq.,  180),  was  in  the  Court  of  Exchequer 
Chamber.  It  was  an  action  at  law  to  recover  damages  for  the 
breach  of  a  contract;  and  the  defense  was,  that  the  contract 
was  ultra  vires.  The  judgment  of  the  court  was  delivered  by 
Baron  Aldeeson,  who  said:  "The  Solicitor-General  argued 
that  this  promise  of  the  defendant  was  in  truth  a  promise  that 
the  South  Eastern  Company  should  do  an  illegal  thing,  and 
that  the  promise  was,  therefore,  void;  and  we  are  of  that  opin- 
ion. This  is  not  like  the  promise  of  a  party  that  an  act  impos- 
sible to  be  done  shall  be  done  by  the  defendant,  or  by  some 
third  person;  but  it  is  a  promise  that  an  act  shall  be  done  con- 
trary to  the  public  law  of  the  country,  of  which  both  parties 
are  bound  to  take  notice.  The  act  is,  therefore,  illegal,  and 
the  promise  that  it  should  be  done  is  a  void  promise."  The 
contract  concerning  which  this  was  said,  was  illegal  in  no 
other  sense  than  that  it  was  ultra  vires. 


156  ULTRA  VIBES. 

In  the  subsequent  case  of  South  Yorkshire  Railway  v. 
Great  Northern  Railway  Comparvy^  in  the  Court  of  Excheq- 
uer (9  Exch.  R.,  56),  where  the  questions  were,  1.  Whether 
the  contract  upon  which  the  suit  was  brought  was  authorized; 
and,  2.  If  not,  whether  that  constituted  a  defense — the  court 
gave  judgment  for  the  plaintiff,  on  the  ground  that  the  defend- 
ants, in  entering  into  the  contract,  had  not  exceeded  their  cor- 
porate powers.  But  no  doubt  seems  to  have  been  entertained 
that  the  contract,  if  ultra  vires^  would  have  been  void.  Bar- 
ons Mabtin  and  Pabke  expressly  so  held;  and  no  opinion  to 
the  contrary  was  intimated  by  the  other  judges.  It  is  true 
that  Baron  Parke,  at  the  close  of  his  opinion,  says:  "I  am 
happy  to  find  that  the  law  of  this  case  coincides  with  the 
honesty  of  it,  and  does  not  sanction  the  breach  by  the  defend- 
ants' company  of  the  solemn  contract  into  which  they  have 
fairly  entered,  and  from  which  they  are  trying  to  escape."  He 
had,  however,  previously  laid  down  the  rule  as  follows;  "But 
where  a  corporation  is  created  by  an  act  of  Parliament,  for 
particular  purposes,  with  special  powers,  then,  indeed,  another 
question  arises.  Their  deed,  though  under  their  corporate 
seal,  and  that  regularly  affixed,  does  not  bind  them,  if  it  ap- 
pear, by  the  express  provisions  of  the  statute  creating  the  cor- 
poration, or  by  necessary  or  reasonable  inference  from  its 
enactments,  that  the  deed  was  tdtra  viresP 

Sir  William  Eblb,  one  of  the  justices  of  the  Queen's  Bench, 
appears  to  be  the  only  one  of  all  the  English  judges  who  ever 
entertained  any  serious  doubts  upon  the  question.  In  The 
May  or ^  eto.y  oj^  Norwich  v.  The  Norfolk  Railway  Company 
(30  Eng.  Law  and  Eq.,  120),  where  the  question  arose,  he  com- 
bated the  doctrine;  contending  that  in  all  those  equity  cases 
in  which  corporations  had  been  restrained  at  the  instance  of 
the  shareholders  from  entering  into  certain  engagements,  the 
court  had  proceeded  solely  upon  the  ground  that  the  con- 
tracts, if  made^  would  have  amounted  to  a  breach  of  trust,  and 
insisted  that  the  contracts  of  corporations  were  only  void  at 
law  when  expressly  prohibited.  But  in  the  same  case  Lord 
Campbell  and  Mr.  Justice  Coleridob  expressed  their  entire 
concurrence  in  the  previous  decisions. 

The  question  was  finally  carried  to  the  House  of  Lords  in 
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tlie  case  of  Eastern  Counties  Railway  Company  v.  Hawks 
(35  Eng.  Law  and  Eq.,  8),  and  although  the  contract  in  that 
case  was  held  to  be  within  the  powers  of  the  corporation,  and, 
therefore,  binding,  it  was,  nevertheless,  expressly  and  fully 
conceded  that,  if  it  had  been  uUra  vires^  it  would  have  been 
illegal  and  void. 

Lord  Chancellor  Crajtwobth,  after  citing  the  cases  of  the 
East  Anglian  Railways  Company  v.  The  Eastern  Counties 
Railway  Company,  and  McGregor  v.  The  Official  Manager  of 
the  Deal  and  Dover  Railway  Company  {supra\  said :  "  I  have 
referred  to  those  cases;  and  there  are  others  to  the  same  eifect, 
for  the  purpose  of  showing  how  firmly  the  law  on  this  subject 
is  established,  and  of  guarding  myself  against  being  supposed 
to  throw  any  doubt  upon  it.  But  I  do  not  think  the  present 
case  comes  within  the  principle  upon  which  the  decisions  have 
rested."  Lord  Campbell,  in  the  same  case,  fully  assents  to  the 
doctrine,  and  yet  this  case  is  cited  and  relied  upon  to  support 
the  views  of  those  of  my  associates  who  diifer  with  me  upon 
this  question.  But  it  will  be  found  upon  examination  that 
even  Lord  St.  Leonards,  upon  whose  remarks  they  particu- 
larly rely,  himself  concedes  the  rule.  He  said:  "  The  opinion 
of  some  of  the  judges  in  the  Norwich  case  {Mayor  of  Nor- 
wich V.  The  Nolfolk  Railway  Company^  supra),  favor  the 
disposition  which  I  feel  to  restrain  the  doctrine  of  ultra  vires 
to  clear  cases  of  excess  of  power,  with  the  knowledge  of  the 
other  party,  express  or  implied  from  the  nature  of  the  corpo- 
ration and  of  the  contract  entered  into."  To  this  I  agree.  So 
far  from  denying  the  principle  for  which  I  contend,  it  con- 
cedes it.  He  afterwards  says,  speaking  of  two  cases  decided  by 
the  House  of  Lords  at  the  same  session:  "  They  do  not  au- 
thorize directors  to  bind  their  companies  by  contracts  foreign 
to  the  purposes  for  which  they  were  established,  but  they  do 
hold  companies  bound  by  contracts  duly  entered  into  by  their 
directors  for  purposes  which  they  have  treated  as  within  the 
object  of  their  acts,  and  which  cannot  clearly  be  shown  not  to 
fall  within  them;  and  they  further  hold  companies  to  be  bound 
by  a  continued  course  of  dealing  by  their  directors  with  third 
persons  in  relation  to  their  shares,  although  that  mode  of  deal- 
ing is  contrary  to  the  regulations  of  their  deed  of  manage- 
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menV^  In  this  extract  the  judge  again  recognizes  the  doc- 
trine, but  insists  that  it  should  be  made  clearly  to  appear  that 
the  contract  is  ultra  vires  before  it  is  applied.  His  last 
remark  evidently  refers  to  the  class  of  cases  already  noticed, 
in  which  the  defense  is  not  tliat  the  directors  in  making  the 
contract  exceeded  the  statutory  powers  of  the  entire  corpora- 
tion, but  only  the  powers  conferred  by  the  deed  of  settlement 
Those  cases,  as  we  have  seen,  have  no  bearing  upon  the  ques- 
tion under  discussion. 

This  view  of  the  case  in  England  leaves  no  doubt  upon  this 
subject  there.  The  question  has  been  before  every  judge  and 
every  court,  has  been  presented  in  every  possible  form,  and 
argued  by  men  of  tlie  highest  talent,  and  the  result  has  been 
uniformly  the  same.  If  it  is  possible  to  settle  this  question 
by  authority,  this  must  settle  it  at  least  in  that  country. 

I  shall  content  myself  with  a  brief  reference  to  the  Amer- 
ican cases,  beginning  with  those  in  this  State.  The  question 
was  directly  presented  to,  and  decided  by,  the  Supreme  Court 
in  the  case  of  Stafford  v.  Wyokoff  (1  Hill,  11).  The  action 
was  against  the  defendant,  as  president  of  a  bank  organized 
under  the  general  law  of  1838,  upon  a  bill  of  exchange  or 
draft  drawn  by  the  bank,  upon  the  North  American  Trust  and 
Banking  Company,  in  favor  of  one  Dodge  and  indorsed  by  the 
plaintiff.  It  was  held  in  this  case,  1st,  that  the  bank  had  no 
authority  to  issue  drafts  on  time;  and,  2d,  that  this  constituted 
a  good  defense  to  the  action.  This  case  was  prior  to  the  en- 
tire series  of  English  cases  to  which  I  have  referred,  and  yet 
our  court,  without  any  of  the  light  thrown  upon  this  subject 
by  those  cases,  placed  its  decisions  upon  grounds,  which  the 
courts  at  Westminster,  after  the  most  elaborate  discussion  and 
examination,  have  fully  confirmed.  The  opinion  of  the  court 
was  delivered  by  Mr.  Justice  Cowbn,  who  says:  "True,  there 
is  no  nullifying  clause  in  the  statute  against  negotiable  notes 
and  bills,  in  whatever  way  or  form  issued,  nor  any  ppsitive 
prohibition  or  negative  against  them.  But  both  are  most 
obviously  implied,  not  only  in  the  general  frame  and  scope  of 
the  statute,  but  more  emphatically  in  its  policy."  In  this 
sentence  the  judge  met  the  argument  that  a  contract  which  is 
merely  unauthorized  but  not  prohibited  is  not  illegal.  Another 
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argument  is  answered  by  the  following  remark:  "  We  admit 
the  defense  is  an  ungracious  one,  both  as  to  Dodge  and  the 
drawers;  it  is  not  however  y!?r  their  aake^  but  for  that  of  the 
statute  and  the  public^  that  we  feel  constrained  to  give  full 
scope  to  their  defense.  There  would  be  more  difficulty  in  sus- 
taining it,  as  to  the  indorser,  were  it  not  to  be  regarded  as  an 
obvious  attempt  by  all  parties  to  violate  a  principle  of  public 
policy." 

Here,  then,  in  limine^  we  have  the  doctrine  placed  in  this 
State,  upon  grounds  which  subsequent  repeated  examination 
have  shown  to  be  just.  It  is  true  that  this  case  was  reversed 
by  the  late  Court  of  Errors  (4  Hill,  442).  But  as  this  rever- 
sal proceeded  upon  the  ground,  that  the  bank  had  power  to 
issue  the  draft,  it  in  no  manner  impairs  the  authority  of  the 
decision  of  the  Supreme  Court  upon  the  point  we  are  consid- 
ering. Indeed,  the  Court  of  Errors  itself  confirmed  the  doc- 
trine in  the  subsequent  case  of  MGCullough  v.  Moss  (5  Denio, 
567).  Of  the  other  cases  in  this  State  I  will  only  notice  those 
in  this  court,  the  most  marked  of  whicli  is  the  case  of  Levitt 
V.  Palrner  (3  Oomst.,  19).  This  was  an  important  case,  and 
was  elaborately  argued.  The  suit  was  brought  by  a  receiver 
of  the  company,  and  its  object  was  to  cause  to  be  set  aside  and 
canceled,  forty-eight  promissory  notes  of  1,000Z.  each,  issued 
by  the  North  American  Trust  and  Banking  Company,  upon 
the  ground  that  they  had  been  issued  contrary  to  the  provis- 
ions of  the  act  of  May  14,  1840.  The  question,  therefore, 
was  directly  involved,  whether  a  corporation  can  avoid  its  own 
contract  by  showing  that  it  was  made  in  contravention  of  the 
provisions  of  a  public  statute;  and  the  report  of  the  case 
shows  that  this  question  was  distinctly  presented  and  argued 
by  the  counsel.  It  was  held  unanimously  by  the  court,  that 
the  notes  having  been  issued  in  violation  of  the  act,  were  il- 
legal and  void,  and  could  not  be  enforced  against  the  com- 
pany. 

There  is  this  distinction  between  that  case  and  the  present 
That  the  contract  which  the  company  entered  into  was  ex- 
pressly prohibited;  here  it  is  prohibited  by  implication  merely. 
But  the  case  to  which  I  have  referred  shows  that  this  does  not 
change  the  rule.    The  decisions  in  those  cases  all  rest  upon 
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the  fi^round  that  the  contracts  being  within  the  implied  pro- 
hibition of  the  statute  were  void  as  made  in  contravention  of 
the  policy  of  the  law. 

No  such  distinction,  however,  exists  between  the  case  nndei 
consideration,  and  that  of  Talmage  v.  Pell  (3  Seld.,  328). 
That  case  involved  the  validity  of  three  several  contracts  of 
the  JSorth  American  Trust  and  Banking  Company,  a  corpora- 
tion organized  under  the  general  banking  law  of  this  State; 
viz.,  1,  a  contract  to  purchase  a  large  amount  of  State  stocks 
of  the  State  of  Ohio;  2,  certain  certificates  of  deposit  or 
promissory  notes  issued  by  the  company  in  payment  for  the 
stocks;  and  8,  an  assignment  of  a  certain  bond  and  mortgage 
as  security  for  the  notes.  Neither  of  the  contracts  was  ex- 
pressly prohibited  by  any  law.  The  only  objection  to  them 
was  that  they  were  not  authorized  by  the  act  under  which  the 
company  was  incorporated,  and  this  court  held  the  contracts 
to  be  illegal  and  void  upon  that  ground. 

These  cases  show  that  in  this  State  the  late  Supreme  Court 
and  Court  of  Errors,  and  this  court,  have  all  concurred  in 
holding,  in  accordance  with  the  numerous  English  cases  to 
which  I  have  referred,  that  the  contracts  of  corporations 
which  are  ultra  vires  are  void  and  cannot  be  enforced.  Similar 
decisions  have  been  made  by  the  courts  of  other  States  and  of 
the  United  States.  TJie  Pennsylvania  and  Delaware  Canal 
Company  v.  Dandridge  (8  Gill.  &  Jo]}n.,  248);  Hood  v.  The 
N&w  York  and  New  Haven  Railway  Company  (22  Conn., 
502);  Elmxyre  v.  The  Naugatuck  RaU/way  Company  (23  Id., 
457;)  Mutual  Savings^  etc,  v.  The  Meriden  Agency  Company 
(24  Id.,  159);  The  Naugatuck  Railway  Company  v.  The 
Waterhury  Button  Company  (Id.,  468);  Bam,k  of  Michigan 
v.  Niles  (1  Doug.,  Mich.  R,  401);  Orr  v.  Lacey  (2'  Id.,  254); 
Root  V.  Goddard  (3  McL.,  102);  Root  v.  Wallace  (4  Id.,  8); 
Hodge  v,  Woolsey  (18  How.,  U.  S.  R.,  331^  Pearce  v.  Madi- 
son and  Quincy  Railroad  Company^  and  Peru  and  Quincy 
Railroad  Company  (21  Id.,  441).  I  shall  irot  consume  time 
and  space  by  referring  to  these  cases  particularly.  If  princi- 
ples can  ever  be  settled  by  authority,  if  the  slightest  respect  is 
due  to  the  opinions  of  other  tribunals,  it  would  seem  that  no 
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court  could  refiist  the  overwhelming  weight  of  the  decisions 
which  have  been  cited. 

The  strength  of  the  opposing  views  consists  in  the  alleged 
injustice  of  permitting  a  corporation  to  avoid  obligations  by 
pleading  its  own  want  of  power  to  incur  them.  But  it  should 
be  remembered  that  this  argument  is  just  as  applicable  to  the 
case  of  an  individual  who  sets  up  the  illegality  of  his  own 
contract  and  thus  shields  himself  from  responsibility  upon  it, 
as  to  that  of  a  corporation.  If  it  be  said  that  in  the  case  of 
illegal  contracts  between  individuals,  each  party  is  a  partici- 
pator in  the  guilt,  and  hence  the  law  will  not  interpose  to  pro- 
tect either,  this  is  equally  true  in  respect  to  unauthorized  con- 
tracts of  corporations.  Their  powers  are  prescribed  by  statute, 
and  every  one  who  deals  with  them  is  presumed  to  know  the 
extent  of  these  powers.  Where  the  circumstances  are  such 
that  this  presumption  cannot  arise,  as  when  the  want  of  power 
is  not  apparent  upon  the  face  of  the  statute,  but  depends  upon 
the  existence  of  some  extrinsic  fact  known  to  the  corporation, 
but  not  to  the  party  dealing  with  it,  it  has  been  alr^y  con- 
ceded that  the  corporation  would  be  estopped  from  setting  up 
that  its  contract  was  ultra  vires. 

But  the  injustice  which  can  ever  accrue  to  individuals 
fipom  permitting  the  defense  in  question,  is  trifling  under  the 
law  as  now  settled,  compared  with  the  importance  to  the 
public  of  keeping  corporations  within  their  chartered  limits. 
It  has  been  repeatedly  held  by  this  court  that  where  corpora- 
tions, by  means  of  contracts  or  engagements  prohibited  by 
law,  i,  e,y  which  are  authorized  by  their  charters,  have  obtained 
from  other  persons  any  money  or  other  thing  of  value,  while 
the  contract  itself  is  void  and  can  never  be  enforced,  the  cor- 
poration may,  nevertheless,  be  compelled,  in  a  suit  brought  in 
disaffirmance  of  contract  and  founded  upon  the  equities  of  the 
case,  to  restore  what  it  has  obtained.  This  rule  removes  from 
corporations  all  temptation  to  engage  in  illegal  transactions; 
and  while  it  tends  tiius  to  promote  the  public  policy  of  the 
State,  it  at  the  same  time  protects  individuals  from  any  gross 
injustice. 

My  conclusion,  therefore,  is  that  the  contract  of  the  defend- 
ants to  transport  the  plaintiff  from  Chicago  to  Toledo  was 
11 
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illegal  and  void,  they  haWng,  ae  we  have  seen,  no  power  nnder 
their  charters  to  enter  into  the  engagement  for  running  their 
cars  on  joint  account  between  those  two  places.  It  does  not 
follow,  however,  that  they  are  not  liable  to  the  plaintiff  in  this 
action.  The  complaint  is  founded  upon  the  duty  which  rested 
upon  the  defendants,  growing  out  of  the  relation  in  which  they 
stood  to  the  plaintiff,  to  take  care  that  he  should  not  be  injured 
by  their  negligence.  If  this  duty  could  only  arise  out  of  some 
contract  between  the  panties,  then  the  conclusion  arrived  at 
would  be  fatal  to  the  recovery.  The  contract  actually  made 
by  the  defendants  to  transport  the  plaintiff  can  form  no  part  of 
the  plaintiff's  case,  and  he  must  recover,  if  at  all,  irrespective 
of  that  contract. 

It  is  said  that  if  the  contract  was  ultra  vires  and  the  corpo- 
ration is  protected  from  all  responsibility  for  its  violation  on 
that  ground,  it  must  be  equally  free  from  a  responsibility  for 
an  injury  inflicted  while  attempting  to  perform  it.  But  this, 
I  apprehend,  by  no  means  follows,  though  it  is  probably  true 
BO  far  as  the  duty  to  observe  due  care  grew  out  of  the  contract. 
The  plaintiff's  claim,  however,  rests  not  upon  this  contract, 
but  upon  the  right  which  every  man  has  to  be  protected  from 
injury  through  the  carelessness  of  others.  It  has  the  same 
legal  foundation  as  that  of  one  who  has  been  injui-ed  by  the 
negligent  driving  of  some  person  upon  the  public  highway,  or 
who  has  been  run  over  by  a  train  of  cars  when  crossing  the 
railroad  track.  The  duty  to  observe  care  in  these  cases  arises, 
not  upon  contract,  but  from  the  obligation  which  rests  upon 
all  persons,  whether  natural  or  artificial,  so  to  conduct  as  not 
through  their  negligence  to  inflict  injury  upon  others. 

It  is  unnecessary  to  cite  authorities  to  show  that  corpora- 
tions are  liable  for  the  culpable  negligence  of  their  servants  or 
agents  while  engaged  in  the  business  of  the  corporation,  in  the 
same  manner  as  individuals  are  liable  for  the  negligence  of 
themselves  or  their  servants. 

It  will  scarcely  be  doubted  that  if  the  defendants'  cars, 
through  the  carelessness  of  their  employes,  had  run  over  the 
plaintiff,  while  passing  upon  a  highway  across  the  track  of  any 
portion  of  the  road  used  by  them,  the  corporation  would  have 
been  liable.    They  could  not  set  up  that  having  no  power  to 
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ran  their  cars  beyond  the  limits  prescribed  by  their  respective 
charters,  all  acts  outside  of  those  limits  must  be  regarded  as 
the  acts  of  the  individuals  performing  them,  and  not  of  the 
corporation.  We  have  already  seen  that  corporations  may 
exceed  their  powers  and  may  perform  unauthorized  acts,  and 
incur  responsibilities  thereby.  There  is  no  doubt  that  all  that 
was  done  under  the  arrangement  between  the  defendants, 
found  by  the  referee  unauthorized  and  contrary  to  law,  is, 
nevertheless,  to  be  treated  as  done  by  the  corporations  them- 
selves. The  business  was  carried  on  under  the  direction  of 
their  managing  officers,  with  their  property  and  for  their  ben- 
efit, and  they  c&nnot  now  be  heard  to  deny  that  it  was  done 
by  them.  It  fellows  that,  at  least,  in  respect  to  all  persons 
with  whom  they  had  no  conventional  relations,  their  responsi- 
bilities would  be  precisely  the  same  as  if  the  business  in  which 
they  were  engaged  was  lawful. 

To  test  the  liability  of  the  defendants,  therefore,  in  this 
case,  it  is  necessary  to  inquire  what  would  be  the  responsi- 
bility of  railroad  companies  in  general  towards  persons  sit- 
ting in  their  cars,  but  whom  they  have  made  no  contract  to 
transport.  This  must  depend  upon  the  circumstances  utider 
which  the  individuals  had  entered  the  cars.  If  they  were  there 
as  mere  trespassers,  without  shadow  of  right,  the  company 
would  not,  perhaps,  be  responsible  for  any  injury  they  might 
sustain,  through  the  negligence  of  its  servants.  But  if,  on  the 
other  hand,  the  entry  into  and  remaining  in  the  cars,  was  with 
the  assent,  express  or  implied,  of  the  company,  and  injury 
should  result  from  the  negligence  of  the  latter  or  its  agents, 
the  company  would,  1  think,  be  responsible.  It  was  held  by 
this  court  in  the  case  of  Nolton  v.  The  Western  liailroqd 
Corporation  (15  N.  T.,  4:44),  that  when  a  railroad  company 
voluntarily  undertakes  to  carry  a  passenger  upon  their  road, 
although  without  compensation,  if  such  passenger  is  injured 
by  the  culpable  negligence  of  the  agents  of  the  company,  the 
latter  is  liable,  in  the  absence  of  any  express  agreement  ex- 
empting it.  The  principle  of  that  case  is  applicable  to  this. 
Although  here,  if  we  lay  aside  the  contract,  there  was  no  under- 
taking to  transport  the  plaintiflT,  either  with  or  without  com- 
pensation; yet  this* can  make  no  difference,  as  the  liability 
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in  snch  cases  arises,  not  from  any  contract  expressed  or  im- 
plied, but  from  the  universal  obligation  to  all  persons  to 
avoid  injury  to  others  through  their  negligence. 

Suppose,  while  standing  upon  your  own  premises,  yon  ac- 
cidentallj^  but  tlirough  sheer  carelessness,  discharge  a  guri  and 
wound  a  person  walking  upon  the  highway,  you  are  clearly 
liable  for  the  injury.  If  the  pereon  injured,  instead  of  being 
upon  the  highway,  were  in  your  own  house  with  your  assent, 
would  not  your  liability  be  the  same?  No  one  can  doubt  it. 
Suppose,  then,  instead  of  being  in  a  house  with  the  owner's  as- 
sent, the  individual  is  in  the  car  of  a  railroad  company,  with 
the  consent  of  the  company,  would  he  not  have  the  same  right 
to  immunity  from  injury  through  the  negligence  of  the  com- 
pany or  its  agents?  This  is  self-evident.  The  company 
might  not  be  liable  in  such  a  case  for  the  careless  discharge 
of  a  gun  by  one  of  its  servants,  because  using  the  gun  would 
be  no  part  of  the  servant's  duty  to  his  employers.  But  if, 
through  the  carelessness  of  the  engineer,  the  boiler  of  the 
engine  should  burst,  and  injury  should  ensue,  the  liability 
of  the  company  would  be  clear.  So,  if  the  injury  arose  from 
a  collision,  running  off  the  track,  or  any  such  cause. 

It  will  be  seen,  therefore,  that  the  question  of  responsi- 
bility for  injuries  sustained  from  negligence,  when  the  person 
injured  is  within  the  domain  or  upon  the  premises  of  the 
party  guilty  of  the  negligence,  turns  upon  the  inquiry  whether 
he  is  there  lawfully  or  as  a  trespasser.  It  is  true  that  where 
the  negligence  occura  in  the  course  of  the  performance  of 
some  gratuitous  service  by  the  party  guilty  of  the  negligence, 
for  the  party  injured,  the  former  is  only  liable  for  gross  neg- 
ligence; but  no  question  on  this  subject  arises  in  the  present 
case,  as  the  proof  in  that  respect  will  be  presumed  to  have 
been  such  as  to  support  the  judgment,  since  nothing  appears 
to  the  contrary. 

Was  the  plaintiff,  then,  in  the  defendants'  cars  as  a  mere 
trespasser,  or  was  he  there  lawfully,  as  between  him  and  the 
defendants?  To  this  question  there  can  be  but  one  answer. 
The  defendants  can  never  allege  that  the  plaintiff  was  in  their 
cars  as  a  trespasser,  when  he  was  in  there  by  their  express  as- 
sent.   The  contract  between  him  and  the  company,  it  is  true, 
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for  reasons  of  policy  coald  not  be  enforced.  The  defendants 
might  at  any  time  Iiave  repudiated  it,  and  required  the  plain- 
tiff to  leave  the  cars;  and  if  he  refused  might  thereafter  have 
treated  him  as  a  trespasser.  But  neither  his  entry  into  the 
cars,  nor  his  remaining  there  until  required  to  leave,  could 
ever  be  regarded  by  the  defendants  as  an  infringehient  upon 
their  legal  rights. 

It  may  be  said  that  the  plaintiff,  by  consenting  to  travel  in 
the  defendants'  cars,  became  a  participator  in  their  unlawful 
conduct,  and,  hence,  is  not  entitled  to  recover;  but  for  this 
position  there  is  not  a  shadow  of  authority.  The  law  offended 
against  by  entering  into  the  illegal  contract  in  tliis  case,  is  a 
law  of  restriction  upon  the  defendants  and  not  upon  the  plain- 
tiff. The  implied  prohibitions  which  were  violated  rested 
solely  upon  them.  There  was  no  law  prohibiting  the  plaintiff 
from  traveling  in  their  cars.  I  have  already  adverted  to  the 
rule  that  where  the  illegality  of  the  contract  consists  in  the 
violation  of  some  law,  the  prohibitions  of  which  are  aimed  at 
one  of  the  parties  only,  the  other  party  is  to  be  treated  as  com- 
paratively innocent,  and  may  have  relief  against  the  more 
guilty  party  even  in  an  action  ex  contractu.  If,  then,  he  is 
entitled  to  enibrce  a  mere  equity  against  the  other  party,  a 
fortiori  may  he  claim  redress  for  injuries  subsequent  upon 
their  torticnis  acts.  .  He  is  so  far  regarded  as  particeps  crimi- 
nis  that  he  forfeits  the  whole  benefit  of  his  contract.  He 
could  not  recover  for  any  failure  of  the  company  to  transport 
him  in  due  time,  or  to  transport  him  at  all,  whatever  damages 
he  might  thereby  sustain;  but  he  cannot  be  said,  like  an  out- 
lawed felon,  to  have  caput  lupinura^  and  thus  be  liable  to  be 
knocked  on  the  head  like  a  wolf  or  to  have  his  limbs  broken 
with  impunity.  (4  Bl.  Com.,  320.)  Upon  these  grounds  I 
think  the  recovery  was  right,  and  that  the  judgment  should 
be  affirmed. 

Olers;e,  J.,  delivered  an  opinion  for  affirmance  on   the 
ground  last  stated  by  Selden,  J. 

Dbnio,  J.,  was  for  reversal.    All  the  other  judges  were  for 
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affirmance,  but  without  passing  npon  the  qaestions  discassed 
by  CoMfiTOOK,  Ch.  J.,  and  Selden,  J. 

Judgment  affirmed. 


NOTES. 

Ultra  Tires  has  no  application  to  wrongB  done  in  excess  of 
authority. — ^The  general  principles  of  the  law  of  agency,  that  the  princi- 
pal is  liable  in  a  civil  suit  to  third  persons  for  the  frauds,  deceits  misrep- 
resentations, concealments,  negligences  and  other  torts  of  his  agent,  in  the 
course  of  his  employment,  although  the  principal  did  not  authorize  or  know 
of  such  misconduct,  or  even  if  he  disapproved  of  or  forbade  the  wrongful 
acts,  is  equally  applicable  to  corporations,  and  their  agents  or  servants. 
Neither  is  the  liability,  in  such  cases,  affected  by  the  fact  that  the  acts 
done  are  not  within  the  powers  of  the  corporation,  if  the  acts  are  such  as 
come  within  the  scope  of  the  powers  attempted  to  be  conferred  upon  the 
agents. 

In  New  York  it  New  Haven  Railroad  Company  v,  Schuyler ^  34  N.  Y.,  30, 
Datib,  J.,  observes:  **A  corporation  is  liable  to  the  same  extent  and  un- 
der the  same  circumstances  as  a  natural  person  for  the  consequences  of  its 
wrongful  acts,  and  it  will  be  held  to  respond  in  a  civil  action  at  the  suit  of 
an  injured  party  for  every  grade  and  description  of  forcible,  malicibus,  or 
negligent  tort  or  wrong  which  it  commits,  however  foreign  to  its  nature  or 
beyond  its  granted  powers,  the  wrongful  transaction  or  act  may  be.*'  See, 
also,  Life  and  Fire  Ins.  Co,  v.  Mechanics^  Fire  Ins.  Co,^  7  Wend.,  31; 
Goodspeed  v.  East  Haddam  Bank,  22  Conn.,  541;  Green  v.  London  Omnibus 
Co.,  7  C.  B.  (n.  b.),  290;  Frankfort  Bank  v.  Johnson,  24  Me.,  490;  Phila- 
delphia dt  BalHmore  R.  Co.  v.  Quigley,  21  How.  (U.  S.),  202. 

It  is  further  remarked  by  Jadge  Datib,  in  applying  the  foregoing  propo- 
sition to  the  case  before  the  court:  **  It  follows  from  this  proposition  that  if 
it  were  established  in  this  case  that  the  corporation  itself  issued  the  false 
certificates  of  stock  and  permitted  the  fraudulent  transfers  of  sparious  stock, 
it  would  be  liable  to  the  party  directly  deceived  and  injured  by  tho  transac- 
tion. The  incaipacity  to  create  the  spurious  stock  would  be  no  defense  to  an 
action  for  damages  for  the  injury.  On  the  contrary,  that  very  incapacity, 
since  it  would  render  the  certificate  or  transfer  a  fraud  and  deceit,  would  it- 
self be  the  cause  of  the  injury  and  the  basis  of  a  recovery.  No  court  would 
hear  the  corporation  assert  that  its  wrongful  act  was  beyond  its  chartered 
powers,  and,  therefore,  ineffective  to  charge  it  with  the  iqjurious  conse- 
quences of  the  fraud.  But  in  this  case  the  false  certificates  were  issued 
and  the  spurious  stock  transferred  by  an  officer  of  the  corporation. 
A  corporation  aggregate  being  an  artificial  body,  an  imaginary  person  of 
the  law,  so  to  speak,  is,  from  its  nature,  incapable  of  doing  any  act  except 
through  agents  to  whom  is  given  by  its  fundamental  law,  and  in  pursuance 
of  it,  every  power  of  action  it  is  capable  of  possessing  or  exercising.    Hence 
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the  rale  has  been  established,  and  may  now  also  be  stated  as  an  indisputa- 
ble principle,  that  a  corporation  is  responsible  for  the  acts  or  negligence  of 
its  agents  while  engaged  in  the  business  of  the  agency  to  the  same  extent 
and  under  the  same  circumstances  that  a  natural  person^is  chargable  with 
the  acts  or  negligence  of  his  agent."  See,  also,  Ranger  v.  The  Great  West- 
ern R.  Co.,  5H.  L.,  86;  Thayer  v.  Boston,  19  Pick.,  511;  Nolton  v.  West- 
ern R,  Co.,  15  N.  Y.,  444;  Denny  v.  Manhattan  Co.,  2  Den.,  118;  Kortright  v. 
Buffalo  Com.  Bank,  20  Wend.,  94;  Davis  v.  Bank  of  England,  2  Bing., 
393;  Smith  v,  Ratkburn,  66  Barb.,  402;  Brown  v.  South  Kennebec  Ag.  Soc, 
47  Me.,  275;  Railway  Company  v.  Anthony,  43  Ind.,  183;  Harlam  v.  Em- 
mertAl  111.,  320;  Pittsburgh,  etc.,  R.  Co.  v.  Slusser,  19  Ohio  St.,  157;  At- 
lantic,  etc.,  R.  Co.  v.  Dunn,  Id.,  162;  Hutchinson  v.  Western,  etc.,  R.  Co  , 
6  Heisk.  (Tenn.),  634;  Hooker  v.  New  Haven  dt  Northampton  Co.,  15 
Conn.,  321;  Yqrborough  v.  Bank  of  England,  16  East.,  6;  Maekay  v.  Col- 
lonial  Bank,  L.  R.,  5  P.  C,  394;  30  L.  T.  (N.  S.),  180,  43  L.  J.  P.  C,  31; 
22  W.  R.,  473. 

A  oorporation  may  be  liable  for  assault  and  battery,  libel,  and 
other  torts. — An  action  will  lie  against  a  corporation  for  an  assault  and 
battery,  committed  by  its  agent,  acting  within  the  scope  of  his  authority. 
Philadelphia  <t  Reading  R.  Co.  v.  Derby,  14  How.,  486;  Moore  v.  Fitch- 
burg  R.  Co.,  4  Gray»  465;  Ramsden  v.  Boston,  etc.,  R.  Co.,  104  Mass.,  117; 
Brokaw  v.  New  Jersey,  etc.,  R.  Co.,  32  N.  J.  (Law.),  328;  Vanderbilt  v. 
The  Richmond  Turn.  Co.,  2  Coms.,  479;  Isaacs  v.  Third  Av.  R.  Co.,  47 
N.  Y.,  122;  Shea  v.  Sixth  Av.  R.  Co.,  62  N.  Y.,  180. 

A  corporation  has  the  capacity  to  publish  a  libel,  and  may  be  liable  in  dam- 
ages therefor.  Philadelphia  etc.,  R.  Co.  v.  Quigley,  21  How.,  202;  Maynard 
V.  Firemans*  Fund  Ins.  Co.,  34  Cal.,  48;  47  Id.,  207;  Whitfield  v.  South  East- 
em  R.  Co.,  I  E.B.  &  £.,  115.  So  it  may  be  held  responsible  for  a  malicious 
prosecution.  Vance  v.  Erie  R.  Co.,  32  N.  J.  (Law.),  334;  Goodspeed  v. 
East  Haddam  Bankf  22  Conn.,  530.  And  for  a  nuisance.  Terre  Haute  Gas 
Co.  V.  Teel,  20  Ind.,  131.  And,  also,  in  an  action  of  trover.  Wolf  v. 
Boetteher,  64  111.,  316. 
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CHAPTER  IV. 


CORPORATE  LIABILITY  FOR  MONEY  LOANED  TO  AID  UNAU- 
THORIZED ACTS. 


EIGHTH  SELECTED  CASE. 

Bradley  v.  Ballabd.* 

1.  Contracts — by  private  corporations^  whether  enforcihle  ichen  not  toithin 

their  proper  powers  to  make  them.  While  it  is  true  that  so  long  as  the 
terms  of  a  contract  remain  unexecuted  on  both  sides,  a  private  corpora- 
tion is  not  estopped  to  say  in  its  defense  that  it  had  not  the  power  to 
make  the  contract  sought  to  be  enforced  against  it,  for  the  reason  that 
if  thus  estopped,  its  powers  might  be  indefinitely  enlarged;  yet,  such  a 
corporation  cannot,  under  cover  of  this  principle,  evade  the  payment  of 
borrowed  money  on  the  ground  that,  although  it  had  power  to  borrow 
money,  it  expended  the  money  borrowed  in  prosecuting  a  business  which 
it  was  not  authorized  to  prosecute,  even  though  the  lender  of  the  money 
knew  that  the  corporation  was  transacting  a  business  beyond  its  char- 
tered powers,  and  that  his  money  would  be  used  in  such  business,  pro- 
vided the  business  itself  was  free  from  any  intrinsic  immorality  or 
illegality. 

2.  While  a  contract  remains  executory,  not  only  is  it  true  the  powers  of  the  cor- 

poration cannot  be  extended  beyond  its  proper  limits  for  the  purpose  of 
enforcing  the  contract,  but,  on  the  application  of  a  stockholder  or  of  any 
other  person  authorized  to  make  the  application,  a  court  of  chancery 
would  interfere  and  forbid  the  execution  of  a  contract  ultra  vires. 

m 

3.  So,  too,  if  a  contract  ultra  vires  is  made  between  the  corporation  and  an- 

other person,  and  while  it  is  wholly  unexecuted  the  corporation  recedes, 
the  other  contracting  party  would,  probably,  have  no  claim  for  damages. 

4.  But  if  such  other  party  proceeds  in  the  performance  of  the  contract  ex- 

pending money  and  his  labor  in  the  production  of  values  which  the  cor- 
poration appropriates,  the  corporation  can  never  be  excused  from 
payment  on  the  plea  that  the  contract  was  beyond  its  power. 

*  Beported  In  68  HI.,  418  (1870). 
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5.  While  courts  are  inclined  to  maintain  with  vigor  the  limitations  of  corpo- 

rate action,  whenever  it  is  a  question  of  restraining  the  corporation  in 
advance  from  passing  beyond  the  boundaries  of  its  charter,  they  are 
equally  inclined,  on  the  other  hand,  to  enforce  againsi;  private  corpora- 
tions contracts,  though  ultra  vires,  of  which  they  have  received  the 
benefit. 

6.  And  if  such  corporations,  to  increase  their  profits,  embark  in  enterprises 

not  authorized  by  their  charter,  still,  as  to  third  persons,  and  when  neces- 
sary for  the  advancement  of  justice,  the  stockholders  will  be  presumed 
to  have  assented,  since  it  is  in  their  pow^  to  restrain  their  officers  when 
they  transgress  the  limits  of  their  chartered  authority. 

7.  Municipal  corpobations,  however,  stand  upon  a  different  ground. 

They  are  not  organized  for  gain,  but  for  the  purpose  of  government, 
and  debts  illegally  contracted  by  their  officers  cannot  be  made  binding 
upon  the  tax-payers,  from  the  presumed  assent  of  the  latter. 

Appd^al  from,  the  Cwcmt  Court  of  Cook  County;  the  Hon. 
Er<i8tu8  8.  WilliamSy  Judge^  presiding. 

The  opinion  states  the  case. 

Mr.  Chief  Justice  Laweenoe  delivered  the  opinion  of  the 
court. 

This  was  a  bill  in  chancery^  brought  by  Bradley  against 
Ballard  and  others,  for  the  purpose  of  enjoining  the  prosecu- 
tion of  a  suit  pending  in  the  Circuit  Court  of  Cook  county, 
against  a  corporation  called  "  The  North  Star  Gold  and  Silver 
Mining  Company,"  in  which  complainant  was  a  stockholder, 
upon  certain  promissory  notes  given  by  said  company,  and 
also  to  cancel  certain  other  notes  not  yet  in  suit.  The  court 
sustained  a  demurrer  to  the  bill,  and,  the  complainant  not  ask- 
ing to  amend,  a  decree  of  dismissal  was  entered. 

It  appears  by  the  averments  of  the  bill  that  various  persons 
associated  themselves  together  in  the  city  of  Chicago,  in  the 
year  1866,  and  filed  their  articles  of  organization  in  the  Cir- 
cuit Court  of  Cook  county,  under  the  general  incorporation 
law,  whereby  they  became  incorporated  under  the  title  above 
stated.  Tlie  statute  requires  the  certificate  to  state  the  town 
and  county  in  which  the  operations  of  a  company  thus  incor- 
porated are  to  be  carried  on,  and  the  certificate  of  this  company 
stated  that  their  operations  were  to  be  carried  on  in  the  city 
of  Chicago,  in  the  county  of  Cook,  and  State  of  Illinois.    It 
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farther  appears  from  the  bill  that  the  company  thus  organized 
engaged  in  mining  in  the  Territory  of  Colorado,  and  in  the 
prosecution  of  that  work  borrowed  large  sums  of  money,  for 
which  the  notes  described  in  the  bill  were  given,  except  some 
that  are  alleged  to  have  been  given  for  official  .salaries.  It  is 
not  claimed  that  they  were  not  given  for  a  full  and  fair  con- 
sideration, but  their  cancellation  is  sought  upon  the  ground 
that  they  were  given  for  money  borrowed  to  enable  the  com- 
pany to  proscute  a  business  which  it  had  no  power  to  prose- 
cute, and  that  this  purpose  was  known  to  the  lenders  of  the 
money.  It  is  insisted  that,  although  the  business  of  the  cor- 
poration was  mining,  yet,  by  the  terms  of  its  certificate,  it  had 
no  power  to  prosecute  that  business  beyond  the  limits  of  the 
city  of  Chicago,  or  certainly  not  beyond  the  limits  of  the  jState. 

Whether  this  is  the  proper  construction  of  the  statute,  is  a 
question  we  do  not  find  it  necessary  to  decide.  Conceding  that 
it  is,  and  that  this  corporation  had  no  power  to  engage  in 
mining  in  Colorado,  we  are  still  of  opinion  the  complainant 
has  not,  by  his  bill,  entitled  himself  to  relief.  He  became  a 
stockliolder  to  the  extent  of  $25,000,  and  from  the  name  and 
character  of  the  company,  he  must  have  known  it  was  organ- 
ized for  the  purpose  of  mining  beyond  the  limits  of  this  State. 
He  subsequently  became  one  of  the  directors  of  said  company, 
and  it  is  a  legitimate  inference  from  the  bill  that  at  least  a 
part  of  these  debts  were  created  while  he  was  thus  participat- 
ing in  the  control  of  the  company.  There  is  no  pretense  in 
the  bill  that  he  ever,  in  any  mode,  objected  to  the  mining  oper- 
ations of  the  company  in  Colorado,  or  to  the  boiTowing*  of 
money  therefor,  and  the  fair,  and,  indeed,  unavoidable  infer- 
ence, from  the  nature  of  the  company,  the  connection  of  the 
complainant  with  it,  and  the  silence  of  the  bill  in  this  regard, 
is,  that  he  did  not  object.  On  what  groutid,  then,  can  he  ask 
a  court  of  equity  to  enjoin  the  collection  of  these  notes? 

It  is  said  by  counsel  for  complainant  that  a  corporation  is 
not  estopped  to  say,  in  its  defense,  that  it  had  not  the  power 
to  make  the  contract  sought  to  be  enforced  against  it,  for  the 
reason  that  if  thus  estopped  its  powers  might  be  indefinitely 
enlarged.  While  the  contract  remains  unexecuted  on  both 
sides,  this  is  undoubtedly  true,  but  when  under  cover  of  this 
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principle  a  corporation  seeks  to  evade  the  payment  of  bor- 
rowed taoney  on  the  ground  that,  although  it  had  the  power 
to  borrow  money,  it  expended  the  ijioney  borrowed  in  prose- 
cuting a  business  wliich  it  was  not  authorized  to  prosecute,  it 
is  pressing  the  doctrine  of  idtra  vires  to  an  extent  that  can 
never  be  tolerated,  even  though  the  lender  of  the  money  knew 
that  the  corporation  was  transacting  a  business  beyond  its 
chartered  powers,  and  that  his  money  would  be  used  in  such 
business,  provided  the  business  itself  was  free  from  any  in- 
trinsic immorality  or  illegality. 

Neither  is  it  correct  to  say  that  the  application  to  corpora- 
tions of  the  doctrine  of  equitable  estoppel,  where  justice  re- 
quires it  to  be  applied,  as  when,  under  a  claim  of  corporate 
power,  they  liave  received  benefits  for  which  they  refuse  to 
pay  from  a  sudden  discovery  that  they  had  not  the  powers 
they  had  claimed,  can  be  made  the  means  of  enabling  them 
indefinitely  to  extend  their  powers.  If  that  were  true  it  would 
be  an  insuperable  objection  to  the  application  of  the  doctrine 
even  for  the  purpose  of  preventing  injustice  in  individual  cases. 
But  it  is  not  true.  This  doctrine  is  applied  only  for  the  pur- 
pose of  compelling  corporations  to  be  honest  in  the  simplest 
and  commonest  sense  of  honesty,  and  after  whatever  mischief 
may  belong  to  the  performance  of  an  act,  uUra  vi/reSy  has 
been  accomplished.  But  while  a  contract  remains  executory 
it  is  perfectly  true  that  the  powers  of  corporations  cannot  be 
extended  beyond  their  proper  limits,  for  the  purpose  of  enforc- 
ing a  contract.  Not  only  so,  but  on  the  application  of  a  stock- 
holder, orof  any  other  person  authorized  to  make  the  application, 
a  court  of  chancery  would  interfere  and  forbid  the  execution  of 
a  contract  ultra  vires.  So,  too,  if  a  contract  ultra  vires  is 
made  between  a  corporation  and  another  person,  and  while  it 
is  yet.  wholly  uneiecuted  the  corporation  recedes,  the  other 
contracting  party  would  probably  have  no  claim  for  damages. 
But  if  such  other  party  proceeds  in  the  performance  of  the 
contract,  expending  his  money  and  his  labor  in  the  production 
of  values  which  the  corporation  appropriates,  we  can  never  hold 
the  corporation  excused  from  payment  on  the  plea  that  the 
contract  was  beyond  its  power. 

Take,  for  example,  the  case  of  a  corporation  chartered  to 
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build  a  railway  from  Chicago  to  Rock  Island.  Under  such  a 
cliarter  the  company  would  have  no  power  to  build  Bteam- 
boats  for  the  purpose  of  running  a  line  of  such  vessels  between 
Eock  Island  and  St.  Louis.  But  suppose  the  company,  not- 
withstanding the  want  of  power,  should  make  a  contract  for 
the  building  of  a  vessel,  and  it  is  built  by  the  contractor,  and 
accepted  and  used  by  the  railway,  could  any  court  permit  the 
corporation,  when  sued  for  the  value  of  the  vessel,  to  excuse 
itself  from  payment  on  the  ground  that,  although  it  has  and 
uses  tlie  steamer,  it  had  no  authority  to  do  so  by  its  charter? 
Or,  suppose  that  instead  of  having  a  vessel  built  by  a  con- 
tractor it  employs  a  superintendent  to  build  it  and  hires  me- 
chanics by  the  day,  could  it  escape  payment  of  their  wages  on 
the  ground  that  it  had  employed  them  in  a  work  ultra  vires  f 

In  cases  of  such  a  character,  courts  simply  say  to  corpora- 
tions, you  cannot  in  this  case  raise  the  question  of  your  power 
to  make  the  contract.  It  is  sufficient  that  you  have  made  it, 
and  by  so  doing  have  placed  in  your  corporate  treasury  the 
fruits  of  others'  labor,  and  every  principle  of  justice  forbids 
that  you  be  permitted  to  evade  payment  by  an  appeal  to  the 
limitations  of  your  charter. 

We  are  aware  that  cases  may  be  cited  in  apparent  conflict 
with  the  principles  here  announced,  but  the  tendency  of  re- 
cent decisions  is  in  harmony  with  them.  While  courts  are 
inclined  to  maintain  with  vigor  the  limitations  of  corporate 
action  whenever  it  is  a  question  of  restraining  the  corpora- 
tion in  advance  from  passing  beyomd  the  boundaries  of  their 
charters,  they  are  equally  inclined,  on  the  other  hand,  to  en- 
force against  them  contracts,  though  ultra  vires,  of  which 
they  have  received  the  benefit.  This  is  demanded  by  the 
plainest  principles  of  justice.  2  Kent,  11  Ed.,  p.  181,  note; 
Zabriskie  v.  C.  O.  <&  C.  R.  R.  Co.,  23  How.,  TJ.  S.,  881 ;  Bis- 
sell  V.  The  Michigan  Southern  <&  Northern  Indiana  Rail- 
road  Companies,  22  N.  T.,  258;  Carey  v.  Cleveland  <& 
Toledo  R.  R.  Co.,  29  Barb.,  35;  Parish  v.  Wheeler,  22  K  Y., 
490;  Grof  v.  Am.  Lin.  Th.  Co.,  21  N.  T.,  124;  Argenti  v. 
San  Francisco,  16  CaL,  225;  MoCluer  v.  Manchester  €&  Z. 
R.j  13  Gray,  124;  Chapman  v.  R.  <&  L.  R.  R.  Co.,  6  Ohio, 
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137;  Rail  v.  Mid.  Fire  Ins.  Co.,  32  N.  H.,  297;  Railroad 
Company  v.  Howa/rdy  7  Wall.,  413. 

If  the  complainant  in  this  case  had,  as  a  stockholder,  asked 
a  court  of  chancery  to  enjoin  this  corporation  from  raining  in 
Colorado,  it  would  have  examined  the  charter,  and  if  it  had 
arrived  at  the '  condnsion  that  snch  mining  was  beyond  the 
powers  derived  from  filing  the  certificate  in  question,  under 
our  statute,  would  have  issued  the  injunction.  But  this  he 
did  not  do.  On  the  contrary,  he  has  participated  in  the  work, 
and  so  long  as  there  was  hope  of  gain,  he  was  willing  the 
money  should  be  borrowed  by  which  the  work  was  to  be  car- 
ried forward.  The  borrowing  of  the  money  was  not,  in  itself, 
an  act  ultra  vires,  nor  was  the  giving  of  the  notes.  Money 
was  not  borrowed  to  be  used  for  an  illegal  or  immoral  pur- 
pose. The  lenders  have  been  guilty  of  no  violation  of  law, 
nor  wrong  of  any  kind.  The  corporation  has  received  their 
money  and  used  it  for  a  purpose,  which,  whether  ultra  vires 
or  not,  was  unquestionably  the  sole  purpose  for  which  the  cor- 
porators associated  themselves  together,  and  for  which  this 
complainant  became  a  stockholder.  Justice  requires  the  cor- 
poration to  repay  the  money  it  has  thus  borrowed  and  ex- 
pended. 

What  we  have  said  applies  only  to  private  corporations,  or- 
ganized for  pecuniary  gain.  If,  to  increase  their  profits,  they 
embark  in  enterprises  not  authorized  by  their  charter,  still,  as 
to  third  persons,  and  when  necessary  for  the  advan^ment  of 
justice,  the  stockholders  will  be  presumed  to  have  assented, 
since  it  is  in  their  power  to  restrain  their  oflBcers  where  they 
transgress  the  limits  of  their  chartered  authority.  But  mu- 
nicipal corporations  stand  upon  a  diflerent  ground.  They  are 
not  organized  for  gain,  but  for  the  purpose  of  government,  and 
debts  illegally  contracted  by  their  oflScers  CAunot  be  made  bind- 
ing upon  the  tax-payers,  from  the  presumed  assent  of  the  latter. 

There  are  some  vague  charges  in  the  bill  of  a  conspiracy  be- 
tween the  holders  of  the  notes  upon  which  the  suit  has  been 
brought  and  some  of  the  directors,  but  no  facts  are  alleged 
showing,  or  tending  to  show,  any  wrongful  or  fraudulent  in- 
tent. The  alleged  conspiracy  seemsr  merely  to  an  be  under- 
standing between  the  holders  of  the  notes  and  the  majority  of 
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the  directors,  by  which  the  latter  will  allow  the  former  to  ob- 
tain a  judgment  on  their  notes,  and  we  do  not  perceive  wliy 
they  should  not.  If  the  complainant  has  had  the  misfortune 
to  associate  himself  with  persons  of  less  pecuniary  responsi- 
bility than  himself,  for  the  purpose  of  carrying  on  a  hazard- 
ous business  in  which  heavy  debts  have  been  incuiTcd,  it  is  a 
misfortune  of  which  the  courts  cannot  relieve  him,  merely  on 
a  vague  and  general  charge  of  conspirac}^  against  his  fellow 
stockholders  or  directors.  No  facts  are  alleged  in  this  bill 
which  can  be  made  the  foundation  of  relief. 

As  before  remarked,  the  counsel  of  appellant  has  presented 
his  case  simply  on  the  question  of  coi'porate  power.  We  are 
of  opinion  the  demurrer  was  properly  sustained  to  the  bill. 

Decbeb  affibmed. 
Mr.  Justice  Soott  dissents. 


LUBILITY  FOB   MONEY  EXPENDED   IN  THE  EXECUTION  OF 

ULTBA  VIBES  CONTBACTS. 


NINTH    8ELBCTBD  CA8B. 

The  State  Boabd  op  Agbioultube  v.  Citizens'  Stbeet  Eah.- 

WAT  Company.* 

It  is  the  general  doctrine  that  corporations  possess  the  powers  expressly 
conferred  by  law,  and  such  implied  powers  as  are  necessary  to  enable 
them  to  exercise  the  powers  expressly  granted,  and  no  others;  yet 
although  there  may  be  a  defect  of  power  in  a  corporation  to  make  a  con- 
tract, if  a  contract  made  by  it  is  not  in  violation  of  the  charter  of  the 
corporation,  or  of  any  statutes  prohibiting  it,  and  the  corporation  has, 
by  its  promise,  induced  a  party  relying  upon  such  promise  and  in  execu- 
tion of  such  contract  to  expend  money  and  preform  his  part  of  the  con- 
tract the  corporation  is  liable  on  the  contract 

From,  the  Mcurion  Common  Pleas. 

Downey,  J, — The  question  presented  for  our  consideration 
and  decision  in  this  case  is,  whether  the  complaint  to  which 

*Beportod  In  47  Ind.,  407  (1874). 
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the  demurrer  was  sustained  in  the  court  below  is  sufficient  or 
not.    The  action  was  commenced  November  21,  1868. 

The  complaint  alleges  that  the  Citizens'  Street  Kailway 
Company  was,  and  is,  a  corporation  owning  and  running  a 
street  railway  in  the  city  of  Indianapolis,  Indiana,  and  to 
Crown  Hill,  etc. ;  that  two  of  the  streets  on  which  cars  are  run 
extend  to  near  the  north  boundary  of  the  city,  and  one  of  the 
routes  three  miles  beyond  and  near  the  grounds  set  apart  for 
the  holding  of  state  tairs  by  the  said  State  Board  of  Agricul- 
ture, a  corporation  having  its  principal  office  in  Indianapolis; 
that  the  holding  of  said  fairs  is  a  source  of  great  profit  to  the 
said  street  railway  company;  to-wit.,  to  the  amount  of  six 
thousand  dollars  at  each  fair,  etc.;  that,  for  the  purpose  of 
increasing  the  profits  of  said  street  railway  company,  and  to 
further  its  interest  the  said  company  desired  to  procure  the 
said  State  Board  of  Agriculture  to  hold  state  fairs  upon  the 
ground  near  the  northern  boundary  of  the  said  city,  although 
it  would  occasion  expense  to  the  said  Board  of  Agriculture; 
and  for  that  purpose  the  said  company,  with  the  approval  of 
the  stockholders,  in  March,  1868,  entered  into  an  agreement 
with  the  plaintifiB,  in  writing,  etc.,  as  follows: 

"As  an  inducement  to  the  Indiana  State  Board  of  Agricul- 
ture to  locate  the  annual  state  fair  upon  the  State  Board  of 
Agriculture's  fair  ground,  north  of  the  city  of  Indianapolis 
(Camp  Morton),  for  each  of  the  years  1868, 1869,  1870,  each 
of  the  undersigned  hereby  agrees  to  pay  to  the  said  State 
Board  of  Agriculture  the  amount  set  opposite  his  name,  to  be 
paid  in  three  equal  annual  payments,  on  the  first  day  of  Sep- 
tember, 1868, 1869,  1870,  each  of  the  subscribers  to  be  respon- 
sible to  the  amount  of  his  own  subscription,  but  no  farther; 
and  subscriptions  are  upon  the  express  condition  that  the 
state  fair  shall  be  located  and  held  for  the  three  years  above 
stated.  Said  amounts  to  be  paid  without  benefit  from  valuation 
laws. 

"March  18, 1868. 

"Signed:  Citizens'  Street  Railway  Compapy,  one  thousand 
dollars.'* 

The  said  plaintiff,  not  doubting  the  power  of  said  railway 
company  to  make  said  subscription  and  contract,  has  per- 
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formed  all  the  conditions  in  said  contract  to  be  performed  by 
her  np  to  this  time,  and  on  the  faith  of  said  subscription  by 
said  company  and  others,  expending  twenty  thousand  dollars 
in  fitting  up  said  grounds.  Tet  the  defendant  has  not  paid, 
but  wholly  refuses  to  pay,  her  one-third  of  one  thousand  dol- 
lars due  September  1, 1868,  by  the  terms  of  said  agreement, 
although  demanded,  etc.,  to  the  plaintiff's  damage  six  hundred 
dollars;  wherefore,  etc. 

There  are  three  acts  relating  to  street  railways.  The  act  of 
June  4r,  1861,  Acts  Special  Session,  p.  75;  the  act  of  March, 
6,  1865,  Acts,  1865,  p.  63,  ^nd  the  act  of  February  28, 1867, 
Acts,  1867,  p.  162. 

To  these  acts  we  must  look  to  ascertain  the  extent  and 
powers  and  capacities  of  the  appellee. 

The  first  section  of  the  act  of  June  4,  1861,  authorizes  the 
formation  of  a  corporation  of  this  character,  "  for  the  purpose 
of  constructing,  owning,  and  maintaining  street  or  horse  rail- 
ways, switches,  or  side-tracks,  upon  and  through  the  streets  of 
the  cities  or  towns  within  the  State. 

The  third  section  provides:  "The  said  company  shall  be 
capable  of  purchasing,  holding  and  conveying  any  real  or  per- 
sonal property  whatever  necessary  for  the  construction  and 
equipment  of  the  road,  switches  and  side-tracks,  and  for  the 
erection  of  all  necessary  buildings  and  yards,  and  may  buy, 
own  and  sell  any  kind  of  property  that  may  be  necessary  to 
properly  conduct  or  carry  on  the  business  of  such  road." 

Section  6  of  the  same  act  authorizes  the  company  to  "  bor- 
row such  sums  of  money  as  may  be  necessary  for  completing 
and  operating  their  railroad,"  and  authorizes  the  corporation 
to  raise  the  money  by  issuing  bonds,  secured  by  a  mortgage  of 
its  corporate  property  and  franchises. 

The  act  of  March  6, 1865,  authorizes  such  companies  to  ex- 
tend their  roads  beyond  town  and  city  limits,  and  authorizes 
them  to  use  public  highways,  upon  the  conditions  and  subject 
to  regulations  therein  prescribed. 

The  act  of  Fe]i)ruary  28th,  1867,  authorizes  such  companies 
to  raise  funds  to  discharge  the  indebtedness  of  such  compa- 
nies, by  making  a  pro  rata  assessment  against  stockholders, 
and  to  make  needful  rules  in  relation  thereto,  etc. 
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The  objection  to  the  complaint  urged  by  coansel  for  the  ap- 
pellee is,  that  the  contract  on  wliich  the  action  is  founded  is 
void  for  the  want  of  power  in  the  street  railway  company  to 
make  the  same. 

The  modem  doctrine  isi^to  regard  corporations  as  possessing 
the  powers  expressly  conferred  upon  them  by  law,  and  such 
implied  powers  as  are  necessary  to  enable  them  to  exercise  the 
powers  expressly  granted,  and  no  others. 

The  state  fair  has  generally  been  held  at  Indianapolis, 
though  not  always.  The  State  Board  of  Agriculture  owned 
the  ground  on  which  the  fair  was  afterwards  located  under  the 
contract  in  question.  If  that  place  was  made  the  location  for 
the  fairs,  it  was  so  near  the  city  that  the  street  railway  com- 
pany, by  making  a  short  additional  line  of  road,  could  connect 
the  fair  ground  with  its  whole  system  of  roads  in  the  city; 
could  obtain  the  carrying  of  passengers  from  all  parts  of  the 
city  into  which  its  road  extended,  convey  them  to  the  fairs, 
and  return  them  to  the  city  again,  thus  making  the  arrange- 
ment one  of  great  profit  to  the  company. 

Counsel  say:  "There  is  nothing  in  the  charter  of  the 
appellee  that  warrants  the  assumption  that  it  is  authorized 
to  embark  in  the  enterprise,  however  praiseworthy  it  may  be, 
of  developing  the  agricultural  and  mechanical  interests  of  the 
State  by  aiding  in  establishing  and  maintaining  State  and 
county  fail's,  or  any  of  the  other  plans  that  may  be  suggested 
by  the  ingenious  and  public  spirited.  It  will  be  difficult 
-to  imagine  anything  more  foreign  to  the  objects  for  which  the 
appellee  was  incorporated  than  the  exhibition  of  live  stock, 
agricultural  productions,  and  mechanical  implements,  and  the 
giving  of  premiums  to  successful  competitors  for  excellence." 

We  hardly  think  the  motive  with  the  street  railway  company 
was  the  development  of  the  agricultural  and  mechanical  inter- 
ests of  the  State,  so  much  as  it  was  to  build  up,  increase,  and 
make  more  profitable  the  business  in  which  it  was  engaged; 
that  this  latter  was  the  object  which  it  had  in  view,  we  think 
is* quite  clear. 

Counsel  for  the  appellant  submit:  That  tlie  contract  on 
which  the  action  is  predicted  is  within  the  incidental  powers 
of  the  corporation ;  that  it  has  the  power  to  make  all  contracts 
12 
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necessary  and  usual  as  means  to  carry  out  the  objects  of  its 
creation,  unless  prohibited  by  law;  that  with  this  limitation  it 
may  deal  precisely  as  if  it  were  a  natural  person,  to  promote 
its  legitimate  objects.  It  is  urged  that  it  is  usual  for  railroad 
companies  to  aid  in  establishing  j^icnic  and  camp-meeting 
grounds,  etc.,  on  their  lines,  as  means  of  increasing  the  busi- 
ness of  their  roads,  and  making  money  for  the  company,  and 
that  a  corporation  is  estopped  to  plead  ultra  vires  when  money 
has  been  invested  on  the  faith  of  its  contract. 

Without  deciding  the  law  of  the  first  position  assumed  by 
counsel  for  the  appellant,  we  have  examined  more  particularly 
the  law  with  reference  to  the  second. 

A  distinction  may,  perhaps,  be  well  made  between  the  case 
whei-e  an  act  of  a  corporation  is  done  in  violation  of  an  express 
prohibition  in  its  charter,  or  in  some  other  law  relating  thereto, 
and  the  case  where  there  is  simply  a  defect  of  power  in  the 
corporation  to  do  the  act.  So  it  appears  that  there  are  acts  of 
corporations  which  are  strictly  ultra  vireSy  and  for  the  doing 
of  which  the  State  may  proceed  against  the  corporation,  and 
yet  the  acts  of  the  corporation,  under  the  particular  circum- 
stances, be  binding  upon  the  corporation. 

There  appears  also  to  be  a  distinction  between  the  rights  of 
the  parties  to  a  contract  which  remains  wholly  executory,  and 
the  rights  of  parties  to  a  contract  when  it  has  been  wholly  ex- 
ecuted by  the  parties  dealing  with  the  corporation. 

In  Angel  &  Ames  Corp.,  240,  note  ay  9th  Ed.,  it  is  said: 
"  The  courts  of  New  York  have  gone  very  far  in  enforcing  ■ 
contracts  made  by  corporations,  although  they  are  not  justified 
by  their  charters;  and  the  law  in  that  State  now  appears  to  be 
that  such  a  contract,  which  is  purely  executory  on  both  sides, 
and  where  no  wrong  will  be  done  if  the  parties  are  left  in  their 
previous  situations,  should  not  be  enforced,  but  tliat  the  exe- 
cuted dealings  of  corporations  must  be  allowed  to  stand  for 
and  against  both  parties,  when  the  plainest  rules  of  good  faith 
so  require.  Parish  v.  Wheeler y  22  N.  T.,  494;  Bissellv.  The 
Michigan  SoxUhem  <&  Northefm  Indiana  Bailroad  Com- 
paniesy  22  K  T.,  258;  De  Graf  v.  Amer.  Z.  Thread  Co.y  21  K 
Y.,  124. 

In  Sedgw.  Stat.  &  Const.  Law,  73,  2d  Ed.,  it  is  said:    "It 


EXECUTED  CONTBAOTS.  179 

muBt  be  farther  borne  in  mind,  that  the  invalidity  of  contracts 
made  in  violation  of  statutes,  is  subject  to  the  equitable  excep- 
tion that,  although  a  corporation  in  making  a  contract  acts  in 
disagreement  with  its  charter,  where  it  is  a  simple  question  of 
capacity  or  authority  to  contract,  arising  either  on  a  question 
of  regularity  of  organization  or  of  power  conferred  by  the 
charter,  a  party  who  has  had  the  benefit  of  the  agreement  can- 
not be  permitted  in  an  action  founded  on  it  to  question  its 
validity.  It  would  be  in  the  highest  degree  inequitable  and 
unjust  to  permit  the  defendant  to  repudiate  a  contract  the  fruits 
of  which  he  retains.  And  the  principle  of  this  exception  has 
been  extended  to  other  cases.  So,  a  person  who  has  borrowed 
money  of  a  savings  institution  upon  his  promissory  note 
secured  by  a  pledge  of  bank  stock,  is  not  entitled  to  an  injunc- 
tion to  prevent  the  prosecution  of  the  note,  upon  the  ground 
that  the  savings  bank  was  prohibited  by  its  charter  from  mak- 
ing loans  of  that  description." 

In  TovmsMp  of  Pine  Orove  v.  TalcoU,  19  Wall.,  666,  this 
statement  of  the  law  is  copied  into  his  opinion  by  Swaynb,  J., 
and,  although  the  case  was  decided  upon  another  point,  it  was 
stated  by  the  learned. judge,  that  "the  authorities  referred  to 
sustain  the  text." 

The  Steam  Navigation  Company  v.  Weed^  17  Barb.,  378, 
was  an  action  to  recover  money  loaned,  and  the  defense  was, 
that  the  corporation  had  no  power  to  loan  the  money,  and  it 
was  held  that  "the  defendant  was  not  at  liberty  to  avail  himself 
of  the  defense.  The  court  drew  a  distinction  between  the  vio- 
lation of  an  express  statute  and  the  mere  want  of  power  to 
make  the  contract.  The  doctrine  was  stated  as  laid  down  by 
Mr.  Sedgwick  above.  The  learned  judge,  after  examining  a 
number  of  authorities,  concludes  his  opinion  as  follows: 

"  I  am  happy  to  come  to  the  conclusion  that  the  law  will 
not  sustain  this  most  unconscionable  defense.  It  ill  becomes 
the  defendants  to  borrow  from  the  plaintiff  one  thousand  dol- 
lars for  a  single  day,  to  relieve  their  immediate  necessities, 
and  then  to  turn  around  and  say,  ^  I  will  not  return  you  this 
money  because  you  had  no  power  by  your  charter  to  lend  it.' 
Let  them  first  restore  the  money,  and  then  it  will  be  time 
enough  tor  them  to  discuss  with  the  sovereign  power  of  the 


180  TJLTBA  VIBES. 

State  of  Connecticut  the  extent  of  the  plaintift*'s  chartered 
privileges.  We  shall  lose  our  respect  for  the  law  when  it  so 
far  loses  its  character  for  justice  as  to  sanction  the  defense 
here  attempted." 

The  following  cases  are  cited  and  examined  in  the  opinion, 
and  relied  upon  in  support  of  the  ruling:  Silver  Lake  Bank 
V,  Norths  4  Johns.,  Ch.,  370;  The  State  of  Indiana  v.  Woram^ 
6  Hill,  N.  T.,  33;  The  Chester  Glass  Go,  v.  Dmoey,  16  Mass., 
94;  Steavihoat  Co.  v.  McCutcheon^  13  Penn.  St.,  13;  Palmer 
V,  Lawrence^  3  Sandf.,  161 ;  Potter  v.  The  BanJc  of  Ithica^ 
5  Hill,  N.  T.,  490;  Suydam  v,  Morris  Canal  and  Banldng 
Co.^  5  Hill,  N.  T.,  491,  note  a;  The  SacJcefs  Harbor  Bank  v. 
The  Lewis  Courvty  BanJcy  11  Barb.,  213. 

We  refer,  in  support  of  the  rule,  to  the  following  addi- 
tional authorities,  which  we  have  examined:  Mott  v.  The  Z7. 
S.  Trust  Co,y  19  Barb,  568;  Bank  v.  Hamrthond^  1  Rich., 
281;  South^em^  etc.^  Co.  v.  Lanier^  5  Fla.,  110;  The  San 
Francisco  Gas  Co.  v.  The  City  of  San  Frandsco^  9  Cal., 
453;  Argenti  v.  City  of  San  Francisco^  16  Cal.,  255;  Little 
V,  O^Brien,  9  Mass.,  403. 

It  is  not  claimed  in  the  case  under  cansideration  that  there 
was  any  statute  by  which  the  street  railway  company  was  pro- 
hibited from  entering  into  the  contract  in  question,  or  in  other 
words,  that  in  making  the  contract  that  company  violated  any 
statute  by  which  the  act  was  prohibited.  All  that  is  claimed 
is  that  there  was  a  want  of  power  on  the  part  df  the  corpora- 
tion to  bind  itself  by  the  contract.  It  is  fully  shown  on  the 
part  of  the  plaintiff  that  the  State  Board  of  Agriculture  per- 
formed the  contract  on  its  part.  The  street  railway  company 
has  thus  received  the  benefits  and  advantages  of  tlie  contract, 
but  seeks  to  avoid  paying  the  consideration  promised,  because 
it  had  not  the  legal  power  to  contract  for  the  benefits  which  it 
has  actually  received.  In  our  opinion  the  street  railway  com- 
pany is  not  at  liberty  to  assume  this  position.  It  has  received 
the  profits  resulting  from  the  compliance  of  the  plaintiff*  with 
the  contract.  These  profits,  we  are  at  liberty  to  presume,  have 
gone  to  swell  dividends  of  the  stockholders  in  that  corpora- 
tion. It  would  be  unjust  for  their  company  now  to  escape 
performance  of  the  contract  by  which  these  profits  have  been 
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realized.  We  have  not  examined  to  see  what  the  present  state 
of  the  law  is  on  this  subject  in  the  English  courts.  We  have 
considered  the  case  without  reference  to  the  allegation  iu  the 
complaint  that  the  contract  was  made  with  the  assent  of  tlie 
stockholders  of  the  street  railway  company.  If  the  street  rail- 
way company  has  incurred  a  forfeiture  of  its  chartered  rights 
by  the  act  done  that  is  a  question  for  it  to  settle  with  the 
State. 

No  question  is  discussed  or  decided  relating  to  the  validity 
of  the  contract,  except  so  far  as  relates  to  the  power  of  the 
street  railway  company  to  bind  itself  thereby  under  the  cir- 
cumstances. The  judgment  i&  reversed  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

BnsKiBK,  0.  J.,  dissents. 


DOTES. 

BeasoiPfl  in  support  of  the  doctrine  in  the  foregoing  cases.— 
The  opinion  of  the  court  in  Bradley  v.  Ballard,  is,  in  our  judgment,  an  able 
exposition  of  the  law  of  uUra  vires,  in  several  of  its  aspects,  and  especially 
in  its  applicatioii  to  contracts  fully  executed  on  one  side,  or  under  which  the 
corporation  ha»  received  and  appropriated  tlie  benefit  of  them.  But  the 
observation  of  the  learned  judge,  that  *'  municipal  corporations  stand  upon 
a  different  ground,"  and  his  suggestion  that  the  same  rule  would  not  apply 
to  them,  would,  in  the  ligbt  of  many  recent  decisions,  and  a  growing  tend- 
ency of  the  courts,  seem  hardly  warranted,  or,  at  least,  to  require  some  quali- 
fication.   But  this  question  will  be  hereafter  considered.    See  post,  Ch.  IX. 

It  would  appear  unnecessary  to  add  further  to  the  arguments  of  the 
learned  judge  in  support  of  his  decision  on  the  main  question  involved  in 
the  case,  or  to  illustrate  the  injustice  of  the  adverse  doctrine;  namely,  that 
corporations  may  interpose  the  plea  of  ultra  vires  in  suits  on  executed  con- 
tracts. We  might,  however,  illustrate  this  by  the  further  use  of  the  hypo- 
thetical case  of  the  purchase  of  a  steamboat  to  operate  on  the  Mississippi 
River  in  connection  with  the  railroad.  Suppose  that  the  railroad  company, 
after  purchasing  the  steamboat,  and  executing  and  deUvering  its  note  there- 
for to  the  vendor,  secures  a  policy  of  insurance  on  the  boat  to  the  full  amount 
of  the  consideration  agreed  to  be  paid  for  the  same,  and  the  boat  being  de- 
stroyed by  fire,  it  receives  this  amount  from  the  insurance  company  and  it 
becomes  a  part  of  the  fund  from  which  dividends  are  declared,  and  each 
stockholder  receives  his  proper  proportion  of  the  same;  and,  on  suit  being 
instituted  by  the  vendor,  on  the  note,  the  corporation  pleads  ultra  vires,  and 
he  is  defeated  in  his  action.  The  iigustice  of  the  doctrine  in  such  a  case  will 
be  made  manifest. 
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Besides,  the  doctrine,  if  applicable  at  all,  would  be  available  by  either 
party.  And  if  the  vendor  had  received  pay  for  his  steamboat,  what  would 
prevent  him  from  recovering  the  steamboat  back  again,  on  the  ground  that 
the  contract  was  ultra  viresj  and,  therefore,  void.  The  doctrine  and  the 
argument  in  support  of  it  is,  that  the  corporation,  having  no  power,  the 
contract  is  void,  and  the  status  of  the  parties  the  same  as  if  no  attempt  had 
been  made  to  contract. 

Where  both  parties  plead  ultra  vires.— The  case  of  Parish  v. 
Wheeler,  22  N.  Y.,  494,  presents  this  strange  anomaly.  A  railroad  com- 
pany purchased  a  steamboat  and  other  vessels  to  run  in  connection  with  its 
railroad,  and  the  plaintiff  advanced  a  portion  of  the  money  to  pay  for  the 
same,  and  for  the  security  of  said  money,  as  well  as  other  sums  due  the 
plaintiff  from  said  railroad  company,  amounting  to  about  $14,000,  the  latter 
made  a  conveyance  of  said  steamboat  to  a  trustee,  and  a  conveyan^  of  cer- 
tain caual-boats  or  barges  to  the  plaintiff,  he  agreeing  to  reconvey  the  same 
on  payment  of  his  claim.  The  amount  due  the  plaintiff  remaining  unpaid* 
the  steamboat  was  sold  to  satisfy  the  claim,  pursuant  to  the  trust  deed,  for 
$11,500.  The  defendant,  as  trustee  named  in  a  certain  mortgage  executed 
by  said  railroad  company,  and  by  virtue  thereof,  obtained  possession  of  the 
canal-boats  or  barges  aforesaid,  fourteen  in  number,  and  this  action  was 
brought  to  recover  their  value.  It  was  found  by  the  referee,  in  the  court 
below,  that  the  plaintiff  was  the  owner  of  the  said  boats  or  barges;  that  the 
defendant  wrongfully  converted  the  property;  and  that  the  plaintiff's  dam- 
ages, by  means  of  the  premises,  were  $8,400;  for  which,  with  interest  from 
October  28,  1855,  the  time  of  the  demand  of  the  same,  judgment  was  ren- 
dered. 

It  is  manifest  from  the  opinion  of  the  court,  on  the  appeal  in  this  case, 
that  both  parties  attempted  to  apply  the  doctrine  of  ultra  vires  to  defeat  the 
other;  the  plaintiff  insisting  that  he  should  not  be  required  to  account  for 
the  proceeds  of  the  sale  of  the  steamboat,  as  the  act  of  purchasing  it  was 
ultra  vires  and  the  contract  void;  and  the  defendant  maintaining  that  the 
plaintiff  should  recover,  at  most,  only  what  was  legally  due  him,  and  for 
which  the  boats  were  given  in  security,  and  that  in  ascertaining  this  indebt- 
edness he  should  not  be  credited  with  $5,396.86,  the  amount  advanced  by 
the  plaintiff  on  the  purchase  of  the  steamboat,  as  that  act  was  beyond  the 
power  of  the  corporation  and  ultra  vires. 

After  stating  that  the  security  given  the  plaintiff  was  in  the  nature  of  a 
mortgage,  and  assuming  that  the  amount  of  damages  found  in  the  court 
below  ($8,400)  was  the  estimated  value  of  the  boats  at  the  time  of  the  con- 
version, Mr.  Chief  Justice  Comstock,  who  delivers  the  opinion  of  the 
court,  among  other  things,  observes:  *'The  defendant  denies  that  the 
plaintiff'  should  be  credited  with  the  sum  of  $5,396.86,  advanced  by  him 
to  pay  the  last  of  the  drafts  drawn  for  the  original  purchase- money  of  the 
Boston  [the  steamboat],  and  which  the  company  had  accepted.  *  *  * 
This  item  of  indebtedness  the  defendant  proposes  to  regect,  on  the  ground 
that  the  purchase  of  the  steamer  by  the  corporation  was  ultra  vires  and 
illegal;  and  he  insists  that  the  plaintiff,  knowing  all  the  facts,  made  this 
advance  in  pursuance  and  consummation  of  that  purchase.    That  the  plaint- 
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iff  knew  all  the  facts  is  undeniable,  and  the  referee  has,  in  substance  so 
found.  It  should  be  further  stated  that  Horton,  the  indorser  of  the  draft 
in  question,  hod  taken  it  up,  and  that  the  plaintiff  paid  the  money  to  him. 
I  am  clearly  of  opinion  that  the  position  of  the  defendant,  in  respect  to 
this  item  of  the  account,  cannot  be  maintained.  Concedinfj^  that  the  com- 
pany, being  simply  a  railroad  corporation,  ought  not,  according  to  its  char-, 
ter,  purchase  and  own  a  steamboat,  it  nevertheless  did  purchase  one  in  the 
name  of  another  person,  and  it  took  the  possession  and  had  the  use  of  the 
property.  Saving  and  excepting  such  question  as  might  ari»e  under  the 
navigation  laws,  the  company  became  the  owner  of  the  boat,  and  its  title 
was  never  questioned.  The  vendor  never  repudiated  the  sale  on  any 
ground;  and  I  think  it  would  be  very  absurd  to  say  that  the  corporation 
itself,  or  the  defendant  standing  in  its  situation,  can  repudiate  the  trans- 
action, the  benefit  ci  which  was  received  in  the  manner  stated.  In  my 
judgment,  when  a  sale  of  a  chattel  made  to  a  corporation  is  executed  and 
complete  in  all  things  except  the  performance  of  its  own  promise  to  pay  the 
'price,  a  plea  that  it  ought  not  to  have  made  the  purchiue  is  not  to  be  enter- 
tained so  long  as  it  retains,  and  insists  upon  retaining,  all  the  benefits  of  the 
contract.  In  this  case,  the  chattel  was  not  only  delivered  and  used  by  the 
purchaser,  but  the  vendor  received  all  his  pay  for  it,  so  that  reclamation  on 
his  part,  upon  any  ground,  was  out  of  his  power.  It  was  paid  by  Horton, 
who  had  indorsed  it  for  the  accommodation  of  the  company.  It  would  be 
strange  if  the  company  could  not  lawfully  protect  and  reimburse  their 
own  indorser,  and  equally  strange  if,  after  requiring  the  plaintiff  to  make 
the  payment  for  them,  they  can  be  allowed  to  deny  that  they  are  indebted 
to  him  on  that  account.  If  the  purchase  of  the  steamboat  involved  any 
breach  of  public  law,  the  corporation  alone  was  guilty,  because  all  the  re- 
straints of  the  statute  or  the  common  law,  affecting  the  transaction,  are 
imposed  upon  it  alone.  There  is  certainly  no  moral  turpitude  if  a  rail- 
road corporation  buys  a  steamboat  or  builds  a  church;  nor  is  there  any 
legal  turpitude.  It  may  be  in  excess  of  power,  or  a  private  breach  of  trust 
in  respect  to  its  stockholders.  The  latter  may  complain,  or  the  State  may 
interpose;  but  corporations  themselves,  like  individuals,  in  dealing  with 
other  parties  must  live  up  to  the  rules  of  common  honesty.'' 

On  the  claim  of  ultra  vires  set  up  by  the  plaintiffs  he  remarks:  '^  In  de- 
fault of  payment  on  the  day  specified  the  property  was  authorized  to  be  sold 
at  public  auction.  The  company  made  default  and  the.  steamboat  was  sold 
at  auction,  pursuant  to  the  power  thus  given,  the  2dd  day  of  October,  1855, 
for  the  sum  of  $11,500.  This  sum,  the  plaintiff  insists,  is  not  to  be  allowed 
in  payment  or  reduction  of  his  claims  under  the  security  in  question,  assign- 
ing the  alleged  illegality  of  the  agreement  of  August  4,  1854  [the  agree- 
ment to  advance  the  money  on  the  purchase  of  the  steamboat,  etc.,  and  to 
give  the  security  aforesaid],  as  the  only  reason  for  this  pretension.  The 
learned  referee  appears  to  have  sustained  the  position.  «  «  * 
The  supposed  illegal  agreement  of  August  4,  1854,  and  the  transfers  of  the 
steamer  and  canal-boats,  made  in  pursuance  thereof,  are  parts  of  one  trans- 
action, and,  together,  they  constitute  the  mortgage  which  is  the  plaintiff 's 
only  title  to  the  property  in  controversy.   If  the  contract,  therefore,  was  ille- 
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gal  in  such  a  sense  that  the  plaintiif,  havinf?  sold  a  part  of  the  mortgaged 
property,  is  not  accountable  for  the  proceeds,  the  same  illegality,  I  appre- 
hend, will  prevent  the  enforcement  of  the  contract  in  his  favor  as  to  another 
part  of  the  same  property. 

"  Bat  I  am  constrained  to  r^'ect  all  the  arguments  on  both  sides  of  this  case, 
iounded  on  the  alleged  illegality  of  any  of  the  transactions  inyolved.  Con- 
tracts with  corporations  made  in  excess  of  their  powers,  which  are  purely  ex- 
ecutory on  both  sides,  and  where  no  wrong  will  be  done  if  the  parties  are  left 
in  their  previous  situ&tion,  I  am  willing  to  agree,  should  not  be  enforced, 
because  such  contracts  contemplate  an  unauthorized  division  of  corporate 
funds,  and,  therefore,  a  breach  of  private  trust.  But  the  executed  dealings  of 
corporations  must  be  allowed  to  stand  for  and  against  both  parties  when  the 
plainest  rules  of  good  faith  so  require.  On  another  occasion  I  have  said  all 
1  desire  to  say  on  this  general  subject.  (Bissell  v.  The  Michigan  South- 
effi  and  Northern  Indiana  Railroad  Companies,  22  N.  Y.,  262.) 

**  The  most  unfavorable  statement  of  the  particular  matter  now  in  question 
is  that  the  railroad  corporation,  in  excess  of  the  powers  conferred,  by  its 
charter,  purchased  and  paid  for  a  steamboat  and  several  canal-boats;  that, 
being  in  possession  and  use  of  the  property  in  connection  with  its  regular 
business,  it  mortgaged  the  same  property  to  its  creditor,  the  plaintiffs,  tak- 
ing back  charter  parties  for  a  limited  period,  and  also  a  stipulation  for  a  re- 
conveyance, if  the  debt  should  be  paid  at  the  time  agreed  on;  that  the 
plaintiff  taking  the  usual  course  in  such  cases  caused  a  part  of  the  property 
to  be  sold  after  a  default  had  occurred,  and  received  the  proceeds  of  that  sale, 
which  nearly  or  quite  satisfied  the  debt.  In  all  this  I  can  see  nothing  unlawful 
except  the  wan  t  of  legal  power  or  right  to  buy  the  property.  But  it  was  actually 
bought,  paid  for  and  delivered,  and,  therefore,  became  a  part  of  the  estate 
and  assets  of  the  company.  The  company  could  sell  or  pledge  it  to  a  cred- 
itor and  could  redeem  the  pledge  by  paying  the  debt.  In  acquiring  the 
ownership  of  such  property  the  corporation  may  have  usurped  a  right  not 
granted  by  its  charter.  But  the  acquisition  was,  nevertheless,  a  fact  which 
no  legal  refinement  can  deny.  «  *  *  The  security  of  the  plaint- 
iff was  in  the  nature  of  a  mortgage.  *  *  The  plaintiff  actually  sold 
a  part  of  the  property  for  the  payment  of  his  debt  and  he  received  the  money. 
No  one  but  himself  questions  or  can  question  his  right  to  make  the  security 
available  in  that  manner.  He  does  not  pretend  or  suggest  that  he  cannot 
hold  the  money  thus^obtained.  On  the  contrary,  he  insists  upon  retaining 
it  against  all  the  world,  but  at  the  same  time  claims  that  his  debt  is  neither 
paid  nor  reduced.  Much  has  been  said  in  the  books  (sometimes  I  think 
without  reflection)  about  the  powers  of  corporations  and  the  consequences  of 
exceeding  those  powers.  But  no  authority  can  be  found  to  justify  the  posi- 
tion of  the  plaintiff  in  respect  to  the  matter  here  considered.  I  feel  no  hesi- 
tation in  saying  that  the  sum  of  $11,500  produced  by  the  sale  of  the  steam- 
boat pursuant  to  the  power  contained  in  the  mortgage,  must  be  applied 
toward  the  satisfaction  of  the  plaintiffs'  demand.** 

Comments  and  illustrations.— It  will  be  observed  that  the  case  of 
Bradley  v.  Ballard,  determined  some  ten  years  later,  follows  this  in  its 
leading  idea;  namely,  that  as  to  executed  contracts  the  doctrine  of  ultra 
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vires  has  no  application.  It  has  been  observed  that  the  plea  of  ultra  vires 
as  a  defense  at  law  in  an  action  on  contract  is  an  '*  unf^^racious  '*  and  **  inde- 
cent'" one,  and  that  in  its  application  to  executed  contracts  it  affords  a 
bounty  to  dishonesty.  It  has  been  held,  as  we  have  seen,  that  railroad  com- 
panies may  contract  to  carry  merchandise  and  passengers  beyond  their  char- 
tered lines,  and  that  corporate  ferry  companies  may,  when  their  steamboats 
and  other  vessels  are  not  required  in  the  chartered  business,  charter  them  or 
use  them  themselves  for  other  purposes.  But  I  believe  there  is  no  case  where 
it  has  been  held  that  a  railroad  company  has  authority  to  purchase  grain  on 
specnlation,  or  even  to  embark  in  it  for  the  purpose  of  furnishing  its 
road  with  business.  But  we  will  suppose  that  the  company  embarks  in 
such  an  enterprise  for  speculation  as  weU  as  to  add  to  the  business  of  the 
road,  and  purchases  along  its  line  large  quantities  of  agricultural  products, 
and  that  in  the  execution  of  such  speculation  it  buys  the  entire  products  of  a 
&rmer  amounting  to  $5,000,  for  which  it  promises  to  pay  him  a  large  price 
on  a  short  time.  Having  carried  the  produce  to  market,  and  realized  a  good 
profit,  when  the  time  expires  the  farmer  demands  his  pay  but  is  refused.  A 
suit  is  instituted  on  the  claim,  the  officers  smile  and  plead  ultra  vires.  The 
court  holds  that  the  farmer  should  have  taken  notice  of  the  powers  of  the 
company;  that  he  was  bound  to  know  that  the  company  could  not  engage  in 
speculations  in  agricultural  products;  that  it  would  be  dangerous  to  allow  a 
recovery  in  such  a  case,  as  the  usurpations  would  be  unlimited  if  the  courts 
should  countenance  them;  and  so  the  plaintiff  would  be  turned  out  of  court. 
This  would  be  in  harmony  with  the  decisions  in  many  of  the  early  cases, 
based  upon  similar  reasons.    Yet  how  monstrous  the  doctrine! 

Other  authorities  in  harmony  with  Bradley  v.  Ballard.— 

We  have  heretofore  observed  that  **  courts  are  undoubtedly  inclined  to 
restrain  acts  of  corporations  where  they  are  clearly  ultra  vires,  and  to  pre- 
vent them  from  executing  such  contracts,  by  injunction;  but,  on  the  other 
hand,  there  is  a  tendency  of  the  courts,  based  upon  the  stongest  and  plain- 
est principles  of  justice,  to  enforce  contracts  against  corporations,  although, 
in  entering  into  them,  they  have  exceeded  their  chartered  powers,  where 
they  have  received  the  consideration  and  the  benefit  of  the  contracts.'*  Am. 
Law  Rev.,  July,  1879.    Art.,  ''Ultra  Vires:' 

The  doctrine  of  the  foregoing  cases  also  finds  support  in  the  views  of  the 
court  in  DeGroff  v.  American  Linen  Thread  Co,,  21  N.  Y.,  124.  Mr.  Justice 
Bacon  there  observes :  *  *  If  it  be  contended  that  the  defendants  had  no  power 
to  enter  into  the  contract  of  sale  in  this  case  and  bind  the  company  to  perform 
the  obligations  assumed,  viewed  as  a  question  of  corporate  power,  yet  having 
undertaken  to  do  so,  and  having  received  the  full  consideration  agreed  to  be 
paid  by  the  plaintiff,  and  he  having  fulfilled  his  entire  contract,  they  cannot 
now  be  permitted  to  set  up  that  excess  of  authority  to  excuse  them  from  that 
part  of  the  contract  which  imposes  an  obligation  upon  them.  This  prin- 
ciple has  been  repeatedly  held  as  applicable  to  an  individual  attempting 
to  screen  himself  from  liability  when  contracting  with  a  corporation,  and  in 
case  of  a  corporation  when  seeking  to  escape  responsibilty  on  the  plea  of  ultra 
vires  for  acts  deliberately  done,  with  all  the  usual  and  needful  formalities,  and 
where  they  have  received  the  entire  benefit  they  contracted  for,  such  a  defense 
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should  no  longer  be  tolerated  in  oar  courts.  Where  the  question  is  merely  as 
to  the  capacity  to  contract,  a  party  who  has  had  the  benefit  of  the  contract 
should  not  be  permitted,  especially  where  there  is  no  unlawful  intent  charfj^Hl 
upon  the  other  party,  and  he  is  in  no  sense  in  pari  delicto  to  question  its  valid- 
ity. To  deny  to  a  plaintiff  thus  situated  the  benefit  of  the  contract  would  be 
substantially  to  secure  to  the  party,  deliberately  violating  one  of  the  laws  of 
its  existence,  and  where  no  guilty  complicity  can  be  charged  upon  the  other 
party,  the  fruits  of  an  illegal  transaction,  and  to  operate  as  a  premium  upon 
repudiation  and  fraud.** 

In  Bissell  v.  The  Michigan  Southern  dt  Northern  Indiana  Railroad  Corn- 
paniesj  22  N.  T.,  258  (ante,  seventh  selected  case,  in  Gh.  Ill),  the  action 
was  for  an  ix^ury  received  by  the  plaintiff  while  riding  upon  the  road  oper- 
ated by  the  defendants  and  caused  by  their  negligence.  The  defense  was, 
that  the  defendants  had  no  authority  to  operate  the  road;  that  the  act  of 
operating  it  was  ultra  vires  and  void;  that  they  had  no  power  to  contract 
with  the  plaintiff  to  carry  him  thereon,  and  that  they  were  not  liable  for  the 
negligence..  The  facts  relating  to  the  operation  of  the  road  are  disclosed  in 
the  opinion  of  Comstook,  C.  J.,  who  observes  in  relation  to  the  liability  of 
the  defendant,  as  follows:  '*Gan,  then,  two  railroad  corporations,  having 
connecting  lines,  thus  unite  their  business  for  the  purpose  of  promoting  their 
common  interests;  charter  another  and  a  connecting  road,  in  furtherance  of 
the  jMUcy,  hold  themselves  out  to  the  public  as  carriers  over  the  whole  route, 
enter  into  contracts  accordingly,  receive  the  benefit  of  those  contracts,  and 
then,  when  liabilities  arise,  interpose  their  own  charter  to  shield  them  from 
responsibility?  Such  a  defense  is  shocking  to  the  moral  sense,  and  although 
it  seems  to  have  some  support  in  judicial  opinions,  I  think  it  has  no  founda- 
tion in  law.  *  *  *  A  banking  institution,  through  its  board  of 
directors  may  invest  its  funds  in  the  purchase  of  stocks  of  cotton,  and  every 
bolder  of  its  stocks  may  acquiesce,  expecting  to  profit  by  the  speculation.  If 
the  enterprise  is  successful,  the  corporation  and  its  stockholders  gain  by  the 
result.  If  a  depression  occurs  in  the  market  and  disaster  is  threatened,  the 
doctrine  that  a  corporation  can  never  act  outside  its  charter  enables  it  to 
say,  '  this  is  not  our  dealing,'  and  the  money  used  in  the  adventure  may  be 
unconditionally  reclaimed  from  whatever  parties  have  received  it  in  exchange 
for  value;  while  the  injured  dealer  must  seek  his  remedy  against  agents, 
perhaps  irresponsible  or  unknown.  Corporations  may  thus  take  all  the 
chances  of  gain  without  incurring  the  hazards  of  loss.** 

Other  oases  where  ultra  vires  contracts  were  enforced,  in 
oases  of  executed  or  partly  executed  contracts.— In  The  Steam 
Navigation  Company  v.  Weed,  17  Barb.,  378,  the  action  was  by  a  corpora- 
tion created  in  the  State  of  Connecticut  for  money  loaned  the  defendant  in 
the  State  of  New  York,  and  the  defense  was  that  the  plaintiffs  were  not 
authorized  to  loan  money,  and  that  they  were  expressly  precluded  fix>m  em- 
barking in  banking  business.  In  this  case  the  opinion  of  the  court  was 
given  by  Parker,  J.,  who  observes:  *'  It  was  a  loan  of  money  for  a  single 
day  without  taking  any  note  or  security,  and  for  aught  that  appears  without 
charge  or  intention  to  charge  for  its  use.  It  was  a  single,  isolated,  casual 
transaction,  not  for  the  purpose  of  gain,  but  to  oblige  a  customer.    It  was 
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not  an  act  of  banking.  {People  v,  Brewster,  4  Wend.,  498.)  The  question 
then  was,  not  whether  the  loan  was  a  yiolation  of  an  express  statute,  but 
whether  the  corporation  had  power,  express  or  implied,  to  make  it.  I  think 
in  snch  cases  the  defendant  who  has  received  the  money  is  not  at  liberty  to 
question  the  authority  of  the  lender.  *  *  *  I  am  happy  to  come 
to  the  conclusion  that  the  law  will  not  sustain  this  most  unconscionable  de- 
fense. It  ill  becomes  the  defendants  to  borrow  of  the  plaintiff  $1,000  for  a 
single  day  to  relieve  their  immediate  necessities,  and  then  turn  around  and 
say  '  I  will  not  return  you  this  money,  because  you  had  no  power  by  your 
charter  to  lend  it.*  Jjet  them  first  restore  the  money,  and  then  it  will  be 
time  enough  for  them  to  discuss  .with  the  sovereign  power  of  the  State  of 
Connecticut  the  extent  of  the  plaintiffs'  chartered  privileges.  We  shall 
lose  our  respect  for  the  law  when  it  so  far  loses  its  character  for  justice  as  to 
sanction  the  defense  here  attempted.'* 

But  it  should  be  remembered  that  such  defenses  on  the  part  of  the  corpo- 
ration have  been  frequently  sustained  by  the  courts;  and  if  they  can  be  tol- 
oated  in  such  cases,  the  other  party  to  the  contract  should  be  allowed  to 
interpose  them.  This  is  not  said,  however,  in  defense  of  the  application  of 
the  doctrine  of  tUtra  vires  in  such  cases,  but  rather  to  show  that  it  is  fre- 
quently used  to  sustain  a  most  unconscionable  defense. 

To  the  same  effect  is  the  decision  in  The  Sacket^s  Harbor  Bank  v,  Lewis 
Co,  Bank,  11  Barb.,  213.  In  that  case  there  was  a  provision  in  the  charter 
of  the  bank  that  it  should  not,  directly  or  indirectly,  deal  or  trade  in,  or 
buy  or  sell  any  goods,  wares,  or  merchandise,  or  in  any  commodities  what- 
soever, except  to  sell  the  same  when  truly  pledged  by  way  of  security  for 
debts  due  the  corporation.  The  plaintiff,  in  order  to  secure  a  debt,  had 
taken  a  quantity  of  butter,  to  the  amount  of  $10,000,  which  it  subsequently 
sold  to  the  defendant,  who  agreed  to  pay  the  market  price  therefor,  and 
also  repay  money  loanedNty  the  plaintiff  to  the  defendant  at  a  future  day. 
The  defendant,  in  an  action  on  the  contract,  set  up  its  incapacity  to  purchase 
the  butter  of  the  plaintiff.  But,  it  appearing  to  be  an  isolated  transaction, 
it  was  held  valid,  and  a  nonsuit,  which  had  been  granted,  was  set  aside. 

So  in  Suydam  v.  The  Morris  Canal  db  Banking  Co.,  5  Hill,  491,  where  a 
loan  was  made  to  the  defendant  in  the  city  of  New  York,  and  the  defend- 
ant's charter  provided  that  their  banking  operations  should  be  carried  on  in 
the  city  of  Jersey,  the  court  held  that  the  provision  of  the  charter  had  refer- 
ence to  customary  and  permanent  business  of  the  bank,  and  was  not  intended 
to  prohibit  a  single  act  of  loaning  at  a  different  place  where  an  officer  of  the 
bank  might  be  at  the  time.  See,  also,  same  case  affirmed  on  error  in  the 
Court  of  Appeals  of  the  State  of  New  York,  6  Hill,  217;  Potter  v.  Bank  of 
Ithica,  5  Hill,  490. 

In  Silver  Lake  Bank  v.  North,  4  John.  Ch.,  370,  where  it  was  alleged  that 
a  corporation  created  in  Pennsylvania  had  exceeded  its  power  in  making  a 
loan,  Chancellor  Kent  said  that  '*  it  would  rather  belong  to  the  government 
of  Pennsylvania  to  exact  a  forfeiture  of  their  charter  than  for  this  court,  in  a 
collateral  way,  to  decide  a  question  of  misuser,  by  setting  aside  a  just  and 
hona  fide  contract.** 

And  in  State  of  Indiana  v.  Woram,  6  Hill,  37,  it  appeared  that  the  Statea 
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Island  Whaling  Company  execufced  to  the  defendant  the  promissory  note 
sued  on,  and  that  the  same  was  duly  transferred  and  delivered  to  the  plaintiff; 
that  said  company  was  incorporated  **for  the  parpof^s  of  engaging  in  the 
whale  fishery  and  in  the  manufacture  of  spermaceti  candles  **;  that  said  note 
was  g^ven  for  State  bonds  of  the  plaintiff,  and  was  executed  and  transferred 
in  consideration  of  said  bonds.  Bronson,  J  ,  said:  "Another  objection  to 
the  second  and  third  sets  of  counts  is,  that  the  Staten  Island  ViHialing  Com- 
pany has  no  power  by  its  charter  to  purchase  or  deal  in  State  bonds.  It  was 
incorporated  *for  the  purpose  of  engaging  in  the  whale  fishery  and  in  the 
manufacture  of  oil  and  spermaceti  candles  \  and  has  only  such  general  pow- 
ers as  are  incident  to  all  corporations.  *  *  *  i  agree  with  the 
counsel  for  the  defendants  that  this  company  had  no  authority  to  purchase 
or  deal  in  those  bonds.  But  since  the  decision  Bioas  v.  The  Rossie  Lead 
Mining  Co,,  5  Hill,  187, 1  do  not  see  that  a  corporation  can  ever  avoid  its 
obligation  on  the  ground  that  it  was  given  for  property  which  the  corpora- 
tion was  not  authorized  to  purchase .  And  if  the  company  was  bound,  I  see 
no  reason  why  the  defendants  should  not  also  be  bound  by  the  contract.'* 

In  the  case  above  referred  to  (Moss  v.  The  Rossie  Lead  Mining  Co,),  the 
corporation  had  purchased  a  large  amouut  of  property  which  had  been  pre- 
viously used  by  the  vendor  in  carrying  on  the  business  of  washing  and 
smelting  lead  ore,  consisting  in  part  of  a  house  and  lot,  fifty  acres  of  im- 
proved land  with  several  houses  thereon,  a  building  which  had  been  used  as 
a  store,  a  school-house,  threshing-machine,  etc.  The  defendants  were  in- 
corporated for  carrying  on  the  business  of  smelting  and  washing  lead  ore; 
and  the  note  sued  on  was  given  by  them  for  the  property  purchased.  It  was 
held  that  the  purchase  was  not  necessarily  in  excess  of  the  power  granted  by 
the  charter,  and  that  the  plaintiff  was  entitled  to  recover  thereon. 

By  the  Court,  Co  wen,  J.,  inter  alia:  **  Where  the  vendors  are  apprised 
that  a  company  are  acting  in  fraud  of  their  charl^^  ond  knowingly  sell  for 
the  purpose  of  effecting  the  fraud,  a  different  question  arises.  But  tene- 
ments, being  taken  in  lease,  goods  purchased,  though  even  for  a  criminal 
object,  such  as  carrying  on  smuggling,  or  for  the  purposes  of  prostitution, 
this  being  a  secret  with  the  lessee  or  vendee,  forms  no  defense  against  an 
action  for  the  rent  or  price,  by  the  persons  from  whom  the  lease  was  taken 
or  the  goods  obtained.  If  articles  bought  by  a  corporation  cannot  possibly 
be  of  any  use  in  the  line  of  corporate  business,  but  the  purchase  is  neces- 
sarily in  excess  of  power,  a  question  might  be  raised  on  that  ground.  Tet 
in  dealing  with  corporations  created  for  manufacturing  purposes,  who  that 
does  not  take  a  part  of  them  shall  be  holden  to  penetrate  the  ramifications 
of  their  business,  so  far  as  to  fix  the  boundary  of  possible  utility?  Such  a 
company  as  the  defendants  must  have  lands,  houses  and  wood,  as  well  as 
mines,  machinery  and  utensils.  They  may  resort  to  all  the  ordinary  means 
of  paying  workmen  and  providing  them  and  their  families  with  residences, 
and  who  would  deny  in  this  country  of  schools  that  they  may  pay  by  provid- 
ing school- houses  and  schoolmasters  for  the  children  of  workmen.  Educa- 
tion in  certain  branches  is  better  than  cash.  Even  the  threshing-machine, 
the  purchase  of  which  was  thought  by  counsel  to  be  such  a  scandalous  ex- 
cess, might  have  been  quite  useful  in  preparing  and  furnishing  grain  for  the 
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workmen  and  Uieir  families,  who  might  prefer  this  as  an  article  of  payment. 
It  would,  moreover,  thresh  the  grain  for  the  teams  employed  in  marketing 
the  lead.  Is  it  quite  clear  that  lands  to  a  reasonable  extent  and  within  the 
limits  of  the  company's  capital  may  not  be  cultivated  and  crops  raised  by 
them  as  another  means  for  paying  the  expenses  of  their  business?  But 
above  all,  I  repeat,  shall  those  by  whom  the  company  are  furnished  with 
articles  of  doubtful  utility  be  made  responsible  for  the  excess?  I  think  not.'' 

Bemarks  and  suggestions. — We  here  find  suggested  the  difficulty 
attending  the  application  of  the  doctrine  to  cases  of  this  character,  and  it 
leads  us  to  consider  whether  the  doctrine  should  be  applied  in  suits  at  all  on 
contracts.  Is  the  reason  in  support  of  the  rule  in  such  cases  of  sufficient 
force  to  weigh  against  all  the  injustice  inflicted  or  liable  to  be  inflicted  by  its 
application  as  a  defense  in  suits  on  contracts?  In  cases  of  this  character,  it 
would  appear  necessary  for  the  vendor  to  take  the  chances  of  the  judgment 
of  a  court  or  the  verdict  of  a  jury,  as  to  whether  the  article  sold  was  of  suf- 
ficient utility  to  the  corporation  to  avoid  th«  application  of  the  defense  of 
ultra  vires.  And  this  question  must  be  one  bf  fact,  to  be  determined  from 
all  the  circumstances  of  the  case.  It  would  hardly  be  possible  to  suppose  a 
sale  to  a  corporation  of  any  article  that  might  not  be  of  some  use  in  the  con- 
ducting of  its  legitimate  business,  and  on  the  general  reasoning  of  the  court 
in  the  last  cajse,  can  the  court  say,  as  a  matter  of  law,  that  any  article  which 
may  be  purchased  is  not  within  the  scope  of  the  powers  of  a  corporation  for 
manufacturing,  trading,  or  commercial  purposes,  to  purchase? 

The  argument  for  the  application  of  the  doctrine  in  these  and  other  cases 
is,  that  the  corporation  might  extend  its  action  without  limit  in  this  direc- 
tion, and  subvert  the  authority  of  the  State  if  its  ultra  vires  acts  were  held 
valid.  But  the  State,  as  we  shall  hereafter  show,  has  a  more  ample  remedy 
in  such  cases  by  proceedings  by  quo  warranto,  or  in  the  nature  of  quo  war- 
ranto, and  this  remedy,  in  view  of  the  hardship  of  the  defense  of  ultra  vires^ 
was  suggested  in  some  of  the  preceding  cases.  And  in  the  case  of  Chester 
Glass  Co.  V,  Dewey,  16  Mass.,  94,  where  the  plaintiffs  claimed  to  recover  for 
goods  sold  and  delivered  to  the  defendant,  and  the  defendant  objected  that 
the  plaintiffs  were  prohibited  from  trading  in  goods,  the  court  (per  Parke, 
C.  J.),  said:  **  The  defendant  cannot  refuse  payment  on  this  ground;  but 
the  legislature  may  enforce  the  prohibition  by  causing  the  charter  to  be  re- 
voked, when  they  shall  determ  ine  that  it  has  been  abused.'' 

So,  in  the  case  of  Palmer  v.  Lawrence,  3  Sand.  (N.  Y.  S.  C),  170,  Dtter, 
J.,  observes:  '*  A  defendant  who  has  contracted  with  a  corporation  de  facto, 
is  never  permitted  to  allege  any  defect  in  its  organization,  as  affecting  its 
capacity  to  contract  or  sue;  but  all  such  objections,  if  valid,  are  only  availa- 
ble on  behalf  of  the  sovereign  power  of  the  State.  *  *  *  It  would 
be  in  the  highest  degree  inequitable  and  upjust  to  permit  him  to  rescind  a 
contract  the  fhiits  of  which  he  retains,  and  can  never  be  compelled  to  restore. '' 

The  general  doctrine  relating  to  the  ultra  vires  contracts  of  private  corpo- 
rations, where  they  have  received  the  consideration  or  benefit  of  the  same, 
in  respect  to  the  enforcement  of  the  contracts,  as  illustrated  by  the  preceding 
cases,  has  frequently  been  recognized  in  the  enforcement  of  ultra  vires  con- 
tracts of  municipal  corporations.    See  post,  Oh.,  IX. 
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CHAPTER  Y. 


ILLUSTRATION  OF  THE   DOCTRINE  IN   ITS  APPLICATION  IN 
EQUITY,  TO  restrain' UNAUTHORIZED  ACTS. 


TENTH  SELECTED  CASE.  * 

Coleman  v.  The  Eastebn  Counties  Railroad  Company.* 

The  directors  of  a  railway  company,  for  the  purpose  of  increasing  the  traffic 
proposed  to  guarantee  certain  profits  and  to  secure  the  capital  of  an  in- 
tended Steam  Packet  Company,  who  were  to  act  in  connection  with  the 
railway. 

Heldt  first,  that  such  a  transaction  was  not  within  their  powers,  and  they 
were  restrained  by  icgonction. 

Held  J  secondly,  that  in  such  a  case  one  of  the  shareholders  in  a  railway  com- 
pany was  entitled  to  sue,  *'  on  behalf  of  himself  and  all  the  other  share- 
holders, except  the  directors,**  who  were  defendants,  although  some  of 
the  shareholders  had  taken  shares  in  the  Steam  Packet  Company. 

A  plaintiff  filed  a  bill  on  behalf  of  himself  and  the  other  shareholders  in  a 
railway  company  to  restrain  the  directors  committing  a  breach  of  trust. 
It  appeared  that  he  was  suing  at  the*  instigation  of  another  rival  com- 
pany. Held,  that  this  circumstance  was  not,  of  itself,  sufficient  to  pre- 
vent him  obtaining  a  special  iig  unction  on  the  merits  of  his  case. 

Tms  was  a  motion  to  dissolve  a  special  injunction  under  the 
following  circumstances :  • 

Under  the  powers  contained  in  their  act  of  Parliament  (6  & 
7  W.  4,  c.  cvi,  local  and  personal),  the  Eastern  Counties  liail- 
way  Company  and  the  Eastern  Union  Railway  Company  had 
formed  a  railroad  from  London  to  Manningtree,  a  place  within 
ten  miles  of  the  port  of  Harwich.    The  directors  of  these  com- 

*  Beported  In  10  Bmy^  1  (1846). 


IN  EQUITY — ^INJUNCTIONS.  191 

panics  conceived  that  it  would  add  to  the  traflSc  and  profit  of 
the  railway  if  a  steam  packet  company  could  be  formed  com- 
municating between  Harwich  and  the  northern  parts  of  Europe, 
and  they  accordingly  took  proceedings  for  the  establishment 
of  such  a  company. 

A  prospectus  was  issued  and  a  deed  of  settlement  was 
prepared,  whereby  it  was  proposed  that  the  shares  in  the  pro- 
jected company  called  "  The  Harwich  Steam  Packet  Com- 
pany," should  be  offered  to  the  shareholders  in  the  above 
mentioned  railway  companies. 

The  railway  company  intended  to  guarantee  to  the  share- 
holders in  the  Steam  Packet  Company  a  dividend  of  five  per 
cent  per  annnm  upon  their  paid-up  capital  until  the  dissolu- 
tion of  the  Steam  Packet  Company,  and  that  upon  the  disso- 
lution the  whole  paid-up  capital  should  be  paid  by  the  rail- 
way coiApanies  to  the  holders  of  the  Steam  Packet  Company 
in  exchange  for  a  transfer  of  their  assets  and  property. 

The  plaintiff,  a  shareholder  in  the  Eastern  Counties  Bail- 
way  Company,  objected  to  this,  and  to  prevent  it,  he  in- 
stituted this  suit,  on  behalf  of  himself,  and  all  other  pro- 
prietors of  shares  in  that  company  (except  the  defendants) 
who  shonld  come  in  and  contribute  to  the  expenses  of  the 
suit,  against  the  company  and  all  the  directors. 

The  bill,  after  alleging  a  case  to  the  above  effect,  stated, 
that  in  Octohery  1846,  the  plaintiff  called  upon  the  secretary 
to  inquire  into  the  nature  of  the  arrangement  between  the  two 
companies,  and  was  informed  that  the  proposed  arrangement 
was  of  this  nature;  that  passengers  should  be  conveyed  from 
London  to  RotherhajTiy  etc.,  for  certain  fixed  fares,  and  that  if  it 
should  be  found  necessary  that  the  whole  of  those  fares 
should  be  paid  over  to  the  Steam  Packet  Company,  in  order 
to  declare  a  dividend  of  five  per  cent,  the  railway  company 
would  pay  the  whole  amoant  received  for  the  fares  to  the 
Steam  Packet  Company. 

The  bill  also  stated  that  many  of  the  proprietors  of  shares 
in  the  Eastern  Counties  Railway  Company  had  declined 
to  take  any  share  in  the  Steam  Packet  Company,  and  had 
altogether  disapproved  of  the  proposed  arrangement  between 
the  railway  company  and  the  Steam  Packet  Company;  but 
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that  several  proprietors  of  shares  in  the  Eastern  Counties 
Railway  Company,  upon  the  faith  of  the  proposed  guar- 
antee had  accepted  the  shares  allotted  to  them,  and  had 
paid  the  deposits  thereon. 

The  bill  stated  that  no  contract  or  agreement  had  at 
present  been  entered  into- with  the  Harwich  Steam  Packet 
Company,  under  the  common  seal  of  the  Eastern  Counties 
Railway  Company,  or  in  any  other  manner,  sufficient  to 
render  an  agreement  or  contract  legally  binding  upon  the 
said  railway  companies. 

The  bill  prayed  a  declaration  that  it  would  be  a  breach  of 
trust  on  the  part  of  the  directors  of  the  Eastern  Counties 
Railway  Company  to  enter  into  any  contract,  etc.,  on  behalf 
of  the  Eastern  Counties  Railway  Company  to  guarantee  to 
the  Harwich  Steam  Packet  Company  any  dividend  on  their 
capital,  or  the  repayment  of  the  said  capital  in  case  of  the 
dissolution  of  the  Steam  Packet  Company,  or  to  apply  any 
funds  of  the  railway  company  in  making  any  payment  to  the 
Steam  Packet  Company  for  any  of  the  purposes  aforesaid ;  and 
it  might  also  be  declared  that  the  directors  of  the  railway 
company  were  not  authorized  to  make  any  reduction  from 
their  usual  tolls,  etc.,  in  favor  of  any  person  or  goods  conveyed 
to  or  from  Harwich  by  any  steam  packet  belonging  to  the  said 
Steam  Packet  Company;  and  that  the  directors  of  the  Eastern 
Counties  Railway  Company  might  be  restrained  by  injunction 
from  entering  into  such  proposed  arrangement,  or  any  such 
contract,  agreement  or  undertaking  as  aforesaid,  etc. 

On  the  19th  of  November,  1846,  a  special  injunction  was 
granted  ex  parte^  by  the  Master  of  Rolls,  to  restrain  the 
defendants,  the  directors,  until  the  26th  of  November,  from 
entering  into  the  proposed  arrangement  with  the  Steam 
Packet  Company,  or  any  such  contract,  agreement,  or  under- 
taking as  was  mentioned  in  the  bill. 

This  injunction  was  afterward  continued  till  the  14th  of 
December,  when  the  case  was  agreed  before  the  Master  of 
Rolls,  upon  a  motion  and  a  cross-motion;  the  defendants 
moved  to  dissolve  the  injunction,  and  the  plaintiffs  moved  to 
continue  it. 

In  support  of  the  motion  to  dissolve  the  injunction  an 
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affidavit  was  sworn  by  Mr.  Eoney,  the  secretary  of  the  East- 
tern  Counties  Railway  Company,  stating  that  it  was  the  gen- 
eral practice  for  railway  companies  to  agree  with  the  proprie- 
tors of  coaches,  omnibuses,  and  other  vehicles  for  the  convey- 
ance of  passengers  and  goods  between  the  various  stations  on 
the  railways  and  adjoining  places,  with  a  view  to  increase  the 
traffic  on  the  railways,  and  that  the  railway  companies  usually 
guaranteed  to  the  proprietors  of  the  coaches  or  omnibuses  a 
percentage  of  at  least  52.  per  cent,  and  indemnified  them 
against  loss  in  the  use  of  vehicles;  that  he  believed  the 
proposed  arrangement  with  the  Harwich  Steam  Packet  Com- 
pany would  be  very  beneficial  to  the  railway  company;  that 
the  arrangement  had  not  been  agreed  to  by  the  shareholders  in 
the  railway  company,  nor  had  it  been  discussed  at  any  meet- 
ing of  their  shareholders  called  for  that  purpose;  and  that 
there  were  more  than  8,000  shareholders  in  the  Eastern 
Counties  Railway  Company. 

He  further  stated  that  the  plaintiff  was  a  wharfinger,  and 
in  that  capacity  was  an  agent  of  the  General  Steam  Navi- 
gation Company,  and  that  his  solicitors  in  this  suit  were* 
the  solicitors  of  that  company;  and  that  the  deponent  be- 
lieved that  the  bill  had  been  filed  and  the  injunction  ob- 
tained, at  the  instigation  and  request  of  the  General  Steam 
Navigation  Company,  who  feared  that  their  interests  would 
be  injuriously  affected  by  the  establishment  of  the  Harwich 
Steam  Packet  Company,  and  not  for  the  purpose  of  pro- 
tecting the  interests  of  the  shareholders  in  the  railway  com- 
pany; that  a  special  general  meeting  of  the  shareholders  in 
the  Eastern  Counties  Railway  Company  had  been  held  on 
the  12th  day  of  November,  1846,  and  that  the  chair  of  the 
company  then  stated  that  nothing  could  be  done  to  bind  the 
shareholder  of  the  railway  company  to  any  arrangement 
with  the  Steam  Packet  Company,  until  such  arrangement 
should  have  been  approved  at  a  special  general  meeting  con- 
vened for  that  purpose;  and  that  the  directors  had  not, 
nor  ever  had,  any  intention  of  entering  into  such  contract 
without  the  sanction  of  their  shareholders.  This  affidavit 
was  not  contradicted. 
13 
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The  Master  of  Eolls. 

This  is  a  motion  to  dissolve  an  ex  parte  injunction,  re- 
straining the  defendants  from  entering  into  a  particular 
agreement  with  a  company  called  the  Harwich  Steam  Packet. 

Three  reasons  have  been  oflTered  for  dissolving  the  in- 
junction. One  is  personal  to  the  plaintiff;  and  as  to  this, 
I  am  of  opinion,  looking  at  the  affidavit  of  Mr.  Honey,  that 
there  is  not  sufficient  ground  to  say  that  the  plaintiff  lias  not 
a  right  to  sue  and  ask  for  an  injunction,  if  the  merits  of  his 
case  entitle  him  to  one. 

The  next  objection  is  as  to  the  form  of  the  pleadings,  and  I 
do  not  think  I  should  be  right  in  coming  to  a  conclusion  upon 
it  without  carefully  examining  the  frame  of  the  record.* 

Tlie  third  ground  is  upon  the  merits;  and  I  think,  after  the 
full  discussion  the  matter  has  undergone,  and  considering  the 
great  and  extensive  importance  of  the  principle  involved  in 
it,  that  I  ought  not  to  abstain  from  at  once  giving  my  opinion 
upon  the  point. 

There  are  four  parties  to  be  considered:  the  plaintiff,  the  de- 
fendants, the  Eastern  Counties  Railway  Company,  the  East- 
er:A  Union  Railway  Company,  and  a  company,  or  proposed 
company,  called  the  Harwich  Steam  Packet  Company.  The 
plaintiff  is  a  shareholder  in  the  Eastern  Counties  Railway 
Company,  and  has  no  interest  whatever  except  in  that  com- 
pany, and  he  is  exposed  to  no  liability  except  such  as  may  be 
iticurred  in  properly  carrying  on  the  business  of  that  company. 
I  think  it  right  to  observe  that  companies  of  this  kind,  pos- 
sessing most  extensive  powers,  have  so  recently  been  intro- 
duced into  this  country  that  neither  the  legislature  nor  courts 
of  justice  have  been  yet  able  to  understand  all  the  different 
lights  in  which  their  transactions  ought  properly  to  be  viewed. 
We  mnst,  however,  adhere  to  ancient  general  and  settled  prin- 
ciples so  far  as  they  can  be  applied  to  great  combinations  and 
companies  of  this  kind. 

Joint  stock  companies  have  funds  so  extensively  large,  and 
exercise  powers  so  extensive  and  so  materially  affecting  the 
rights  and  interests  of  other  persons  and  the  rights  which  the 

*0n  this  point  Deeks  v.  Stanhope,  14  Sim.,  57,  was  afterwards  referred  to. 
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public  or  the  subjects  of  her  Majesty  have  been  accustomed  to 
enjoy  under  the  protection  of  the  laws  established  in  this  king- 
dom, that  to  look  upon  a  railway  company  in  the  light  of  a 
common  partnership,  and  as  subject  to  no  greater  vigilance 
than  common  partnerships  are,  would,  I  think,  be  greatly  to 
mistake  the  functions  which  they  perform,  and  the  powers 
which  they  exercise  of  interference,  not  only  with  the  public 
but  with  the  private  rights  of  all  individuals  in  this  realm. 
We  are  to  look  upon  those  powers  as  given  to  them,  in  consid- 
eration of  a  benefit  which,  notwithstanding  all  other  sacrifices, 
it  is  to  be  presumed  and  hoped,  on  the  whole,  will  be  obtained 
by  the  public.  But  it  being  the  interest  of  the  public  to  pro- 
tect the  private  rights  of  all  individuals,  and  to  defend  them 
from  all  liabilities  beyond  those  necessarily  occasioned  by  the 
powers  given  by  the  several  acts,  those  powers  must  always  be 
carefully  looked  to;  and  I  am  clearly  of  opinion  that  the  powers 
which  are  given  by  act  of  Parliament,  like  that  now  in  ques- 
tion, extend  no  farther  than  is  expressly  stated  in  the  act,  or  is 
necessarily  and  properly  required  for  carrying  into  effect  the 
nndertaking  and  works  which  the  act  has  expressly  sanctioned. 

How  far  those  powers  which  are  necessarily  or  properly  to 
be  exercised  for  the  purposes  intended  by  the  act  extend, 
may  very  often  be  a  subject  of  great  difficulty.  We  cannot 
always  ascertain  what  they  are.  Ample  powers  are  given  for 
the  purpose  of  constructing  and  maintaining  the  railway,  and 
for  doing  all  those  things  required  for  its  proper  use  when 
made;  but  I  apprehend  that  it  has  been  nowhere  stated  that  a 
railway  company,  as  such,  has  power  to  enter  into  all  sorts  of 
other  transactions:  indeed  it  has  been  very  properly  admit- 
ted that  railway  companies  have  no  right  to  enter  into  new 
trades  or  businesses  not  pointed  out  by  their  acts,  but  it  has 
been  contended  that  they  have  a  right  to  pledge,  without 
limit,  the  funds  of  the  company  for  the  encouragement  of 
others'  transactions,  however  various  and  extensive,  provided  ' 
the  object  of  that  liability  is  to  increase  the  traffic  upon  their 
railway,  and  thereby  to  increase  the  profit  of  the  shareholders. 
There  is,  ho^^vever,  no  authority  for  anything  of  that  kind. 

It  has  been  stated  that  these  things,  to  a  small  extent,  have 
frequently  been  done  since  the  establishment  of  railways;  but, 
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unless  the  acts  so  done  can  be  proved  to  be  in  conformity  with 
the  powers  given  by  the  special  acts  of  Parliament,  under 
which  those  acts  are  done,  tliey  furnish  no  authority.  To 
suppose  that  the  acquiescence  of  railway  shareholders,  for  the 
last  fifteen  years,  in  any  transaction  conducted  by  a  railway 
company,  is  any  evidence  whatever  of  their  having  a  lawful 
right  to  enter  into  it,  is,  I  think,  wholly  to  forget  the  sort  of 
frenzy  which,  during  that  period,  the  country  has  been  in. 

There  has  been  no  project,  however  wild,  which  has  not 
been  encouraged  by  some  one  or  more  of  these  companies: 
there  has  been  no  project,  however  wild,  in  which  the  share- 
holders have  not  acquiesced,  either  of  cupidity,  hoping  to  gain 
extraordinary  profits  beyond  their  first  anticipations,  or  from 
the  terror  of  entering  into  a  contest  with  a  combination  of 
persons  so  powerful  as  a  railway  company.  I  must,  in  the 
absence  of  any  legal  decision,  say  that  I  consider  that  the 
acquiescence  of  the  shareholders  in  such  transactions  affords 
no  ground  whatever  for  the  presumption  for  their  legality. 

I  am  far  from  saying  that  that  which  is  here  proposed  to  be 
done  might  not  be  profitable  to  this  company,  or  that  it  might 
not  be  a  public  advantage.  I  am  far  from  expressing  an 
opinion  that  the  establishment  of  a  steam  packet  company  at 
Harwich,  communicating  with  this  railway,  might  be  not  only 
of  public  but  of  national  importance,  or  that  it  might  not  be 
proper  to  give  this  company  authority  to  do  that  which  they 
are  now  attempting  to  do,  as  it  seems  to  me  without  author- 
ity; I  mean  to  express  no  opinion  as  to  this. 

What  they  are  doing  is  this:  under  the  powers  of  this  act 
of  Parliament,  enabling  them  to  do  what  is  required  for  the 
construction,  maintenance  and  proper  and  convenient  use  of 
this  railway,  they  are  proposing  to  pledge  the  funds  of  this 
company  to  support  the  proposed  Harwich  Steam  Packet  Com- 
pany to  the  extent  of  150,000Z.  or  even  300,000?.  Tlie  agreement 
'  is  of  this  nature:  A  proposition  is  made  to  certain  individuals 
to  establish  a  steam  packet  company  from  Harwich  to  the 
northern  ports,  and  the  directors  say  we  will  do  all  we  can  to 
encourage  the  shareholders  in  the  railway  compaqy  to  become 
shareholders  in  the  steam  packet  company.  This  might  be  a 
very  legitimate  and  proper  mode  of  encouragement,  because  it 
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wonld  be  done  at  the  expense  and  risk  of  each  individual,  who 
makes  his  own  choice  whether  he  will  incur  any  liability. 
But,  besides  this,  the  directors  of  the  railway  company  pro- 
pose, whatever  may  be  the  success  of  the  steam  packet  com- 
pany, and  even  if  it  should  fail,  to  secure  to  the  subscribers  to 
the  steam  packet  company  interest  to  the  extent  of  51.  per 
cent  upon  the  capital  out  of  the  funds  of  the  railway  company; 
and,  moreover,  if  the  steam  packet  company  should  fail  alto- 
gether, so  that  it  would  be  proper  to  put  an  end  to  it,  the  di- 
rectors of  the  railway  company  propose  that  the  funds  of  the 
railway  shall  he  pledged  to  pay  back  to  every  subscriber  to  the 
steam  packet  company  the  full  amount  of  his  subscription. 

It  is  not  proposed  that  the  railway  company  should  directly, 
and  by  its  own  directors,  engage  in  the  steam  packet  company 
and  carry  on  that  trade;  but  only  that  they  should  impose  on 
the  railway  company  the  whole  risk  and  liability,  not  only  of 
paying  interest  at  the  rate  of  6Z.  per  cent,  but  if  the  transac- 
tion should  tui*n  out  an  unprofitable  one,  of  making  good  to 
every  shareholder  the  full  amount  which  he  has  paid. 

Is  there  anything  in  the  act  of  Parliament  sanctioning  such 
a  course  of  proceeding&t  Do  the  powers  to  construct,  main- 
tain, regulate  the  traffic,  and  to  do  all  that  is  necessary  for  the 
purpose  of  carrying  ou  and  working  the  railroad,  imply  that 
the  directors  are  to  be  at  liberty  to  pledge  the  funds  of  the 
company  tor  a  completely  different  transaction,  in  the  hope 
that  it  raay  turn  out  a  profitable,  one,  and  by  being  itself  prof- 
itable, add  to  the  profits  of  the  railway  company?  Surely, 
there  is  nothing  in  the  powers  given  by  the  act  of  Parlia- 
ment which  can  authorize  that. 

It  has  been  argued  that  I  must  either  allow  this  to  be  done 
or  that  I  must  hold  that  nothing  can  be  done  that  is  at  all  out 
of  the  express  words  of  the  act  of  Parliament.  Now,  I  shall 
remain  of  opinion,  until  it  has  been  decided  by  higher  author- 
ity, that  this  is  not  within  the  powers  given  by  the  act  of  Par- 
liament; and  when  another  and  a  different  case  is  brought  be- 
fore the  court,  it  will  be  judged  of  by  the  circunlstances  which 
attend  it.  But  I  must  say  that,  in  my  opinion,  to  pledge  the 
funds  of  this  company  for  the  purpose  of  supporting  another 
company  engaged  in  a  hazardous  speculation  is  a  thing  which, 
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according  to  the  terms  of  this  act  of  Parliament,  they  have  not 
a  right  to  do.  At  the  same  time  I  am  far  from  saying  tliat 
there  may  not  be  many  small  things,  perhaps  small  excesses 
of  authority,  which  are  so  obviously  beneficial  that  the  share- 
holders would  all  acquiesce  in  them  and  never  think 
of  complaining  of  them.  It  does  not,  therefore,  fol- 
low that  they  cannot  do  the  least  thing  not  expressly  men- 
tioned in  the  act.  I  believe  they  have  the  power  to  do  all  such 
things  that  are  necessary  and  proper  for  the  purpose  of  carry- 
ing out  the  intention  of  the  act  of  Parliament,  and  they  have 
no  power  of  doing  anything  beyond  it. 

I  do  not  now  intend  to  enter  into  a  discussion  of  how  far 
such  a  proceeding  is  affected  by  the  principles  of  public  pol- 
icy; but  this  may  be  observed,  that  if  there  is  any  one  thing 
more  desirable  than  another,  after  providing  for  the 'safety  of 
all  persons  traveling  upon  railways,  it  is  this,  that  the  prop- 
erty of  railway  companies  should  be  itself  safe,  that  a  railway 
investment  should  not  be  considered  a  wild  speculation,  ex- 
posing those  engaged  in  it  to  all  sorts  of  risks,  whether  they 
intended  it  or  not.  Considering  the  vast  property  which  is 
now  invested  in  railways,  and  how  easily  it  is  transferable, 
perhaps  one  of  the  best  tilings  that  could  happen  to  them 
would  be  that  the  investment  should  be  of  such  a  nature  that 
prudent  persons  might,  without  improper  hazard,  invest  their 
moneys  in  it.  Quite  sure  am  I  that  nothing  of  tliat  kind  can 
be  approached  if  railway  companies  should  be  at  liberty  to 
pledge  their  funds  in  support  of  any  plausible  speculation  not 
authorized  by  their  legal  powers,  and  which  might  verj'^  possi- 
bly, to  say  the  least,  lead  to  extraordinary  losses  on  tne  part 
of  the  railway  company. 

I  repeat,  as  I  said  at  first,  that  I  consider  this  to  be  a  ques- 
tion of  great  importance,  not  merely 'to  the  railway  companies 
who  claim  these  powers,  but  to  the  public,  in  a  greater  variety 
of  ways  than  it  is  necessary  forme  to  point  upon  this  occasion. 
I  say,  therefore,  that  subject  to  the  examination  which  I  shall 
feel  it  my  duty  to  give  to  the  pleadings,  I  shall  not  dissolve 
this  injunction.  If  I  find  that  the  pleadings  are  improperly 
framed,  then  I  think  the  objection  ought  to  be  brought  for- 
ward in  another  form;  namely,  by  demurrer. 
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The  Masteb  of  the  Eolls  stated  that  he  had  examined  the 
bill  and  was  of  opinion  that  it  bad  been  properly  framed  and 
that  the  injunction  must  be  continued. 


A  CHANGE  OF  CORPORATE  PURPOSES  WILL  BE  ENJOINED. 


BLEYEMTH  SELECTED  CASE. 

Zabbiskib  y.  The  Hackensack  and  New  York  Kailboad 

Company  and  othees.* 

1.  A  legislative  charter  is  a  contract  between  the  State  and  the  corporators, 

which  the  State  cannot  impair. 

2.  Corporators  or  partners,  associated  for  a  special  purpose  specified  in  their 

charter  or  articles  of  partnership,  cannot  change  that  purpose  without 
the  consent  of  all  the  corporators  or  partners. 

3.  The  reservation  in  a  charter  that  the  State  may,  at  any  time,  alter, 

amend,  or  repeal  it,  is  a  reservation  made  by  the  State  for  its  own 
benefit,  and  is  no(  intended  to  affect  or  change  the  rights  of  corporators 
as  between  each  other.  Nor  does  it  authorize  the  State  to  authorize  one 
part  of  the  stockholders,  for  their  own  benefit  at  their  mere  option,  to 
change  their  contract  with  the  other  part. 

4.  The  power  to  alter  or  modify  a  charter  is  restrained  to  the  powers  and 

franchises  granted  by  the  charter.  It  does  not  authorize  the  legislature 
to  change  the  object  of  the  incorporation,  or  to  substitute  another  for  it. 
An  alteration  or  modification  is  necessarily  of  the  grant  or  thing  to  be 
altered  or  modified,  and  cannot  be  done  by  substituting  a  different 
thing;  that  would  be  a  change. 

5.  A  grant  of  an  additional  franchise  to  a  corporation  not  affecting  or  im- 

pairing those  before  granted,  does  not  alter  or  modify  the  charter,  if  it 
does  not  compel  the  corporation  to  exercise  such  franchises.  Such  grant 
can  be  made  whether  the  right  to  alter  and  modify  be  reserved  or  not. 
But  in  neither  case  can  the  corporation  be  compelled  to  accept  them,  noi 
can  part  of  the  corporators  accept  them  without  the  consent  of  all. 

6.  Corporators  who  stand  by  and  suffer  the  company  to  contract  a  new 

work  authorized  by  law,  without  interference,  will  be  held  to  have 
acquiesced  in  it,  and,  by  such  acquiescence  will  lose  their  remedy  in 
equity. 

nteported  in  18  N.  J.  Eq.,  178  (1887). 
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This  case  was  argued  upon  a  rule  to  show  caase  why  the 
defendants  should  not  be  enjoined  from  mortgaging  the  prop- 
erty of  the  company,  or  from  expending  its  funds  in  the  con- 
struction of  a  road  not  authorized  by  their  charter,  but  being 
an  extension  of  the  original  road  authorized  by  a  supplement 
to  their  charter. 

The  Chancellor. — Tlie  Hackensack  and  New  York  Rail- 
road Company  was  incorporated  in  1856  with  jiower  to  con- 
struct a  railroad  from  Hackensack  to  the  Patterson  and  Hud- 
son River  Railroad,  with  a  capital  of  two  hundred  thousand 
dollars,  and  with  power  to  mortgage  its  road  and  lauds,  fran- 
chises and  appurtenances,  to  the  amount  of  fifty  thousand 
dollars.  Under  this  act  it  laid  out,  located  and  built  a  road 
five  miles  in  length,  terminating  at  Essex  street  in  Hacken- 
sack, within  one  mile  of  the  court-house,  as  required  by  the 
charter.  It  borrowed  thirty  thousand  dollars,  for  which  it 
gave  a  mortgage  upon  the  road  and  equipments,  franchises 
and  other  property.  By  a  supplement  to  this  charter,  passed 
March  12,  1861,  it  was  authorized  to  extend  tlie  road  north- 
wardly to  Nanent,  on  the  Erie  Railway,  in  the  State  of  New 
York,  a  distance  of  about  twelve  miles,  to  increase  the  capital 
stock  to  any  extent  required,  and  to  issue  bonds  to  the  amount 
of  two  hundred  and  fifty  thousand  dollars,  which,  in  the  words 
of  the  act,  were  "for  the  construction  and  equipment  of  the 
road  to  be  constructed  under  this  act;  and  to  secure  the  pay- 
ment of  said  bonds,  the  said  company  shall  have  power  to 
mortgage  the  said  road  with  its  franchises  and  chartered 
rights." 

In  1861,  the  company  extended  its  road  under  this  supple- 
ment to  a  point  in  Passaic  street,  in  the  village  of  Hacken- 
sack, more  than  a  mile  from  the  court-house,  the  length  of  the 
extension  being  about  a  mile.  After  this  it  executed  a  new 
mortgage  upon  the  whole  road,  as  extended,  and  its  eijuip- 
ments,  and  its  franchises  and  chartered  rights,  to  secure  the 
payment  of  ten  thousand  dollars.  No  new  stock  was  issued 
for  this  extension. 

The  company  has  recently,  under  the  supplement  of  1861, 
laid  out  and  located  another  extension  tor  about  a  mile  and  a 
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half  north  of  the  present  terminus,  reaching  from  Hackensack 
to  Newbridge,  and  has  made  contracts  for  the  construction  of 
it,  and  has,  by  resolution,  determined  to  make  a  new  mortgage 
to  cover  the  whole  road,  as  it  will  be  when  finished  to  New- 
bridge, with  its  equipment  and  appurtenances,  and  the  char- 
^  tered  rights  and  franchises  of  the  company,  to  secure  one 
hundred  bonds  of  one  thousand  dollars  each,  for  the  purpose 
of  paying  off  the  two  mortgages  which  are  now  on  the  road ; 
tor  relaying  with  new  rails  and  ties  the  road  first  built,  and 
furnishing  it  with  the  necessary  equipment,  which  is  now  defi- 
cient for  its  business;  and  for  constructing  and  equipping  the 
extension  to  Newbridge. 

The  complainant  is  a  stockholder  in  the  company;  and  of 
nine  hundred  and  thirty  shares  of  capital  stock  issued,  for  one 
hundred  dollars  each,  he  owns  three  hundred  and  twenty-four. 
He  applies  for  an  injunction  to  restrain  the  defendants  from 
constructing  the  extension  to  Newbridge,  and  from  executing 
the  mortgage  proposed. 

He  opposes  the  extension  on  the  ground  that  it  is  a  different 
enterprise  from  that  for  which  his  stock  was  taken,  and  the 
money  paid,  and  that  neither  the  directors,  nor  a  majority  of 
the  stockholders,  can  compel  him  to  embark  his  capital  in  any 
undertaking  but  the  one  for  which  it  was  subscribed  and  paid. 

The  extension  to  Nanent,  authorized  by  the  act  of  1861,  has 
never  been  submitted  formally  to  the  stockholders,  nor  has  it 
in  any  way  been  approved  of  by  them,  or  a  majority  of  them, 
except  by  the  assent  given  in  the  answer  in  this  suit,  to  which 
the  directors  are  made  defendants,  which  is  sworn  to  by  the 
directors,  individually,  who  own  together  five  hundred  and 
seventeen  shares  of  the  capital  stock.  But,  of  this,  two  hun- 
dred shares,  held  by  one  of  them,  Mr.  Robert  Eennie,  is  spe- 
cial  stock,  issued  to  him  to  build  the  Lodi  Branch,  which  is 
leased  to  him  during  the  existence  of  the  company,  and  which 
he  is  to  operate  at  his  own  expense  and  for  his  own  profit, 
under  the  agreement  that  he  shall  pay  as  rent  the  dividends 
that  may  be  declared  on  these  two  hundred  shares;  and  under 
another  agreement,  indorsed  on  the  certificate  of  stock  issued 
for  these  shares,  that  they  are  to  be  entitled  to  no  dividends 
beyond  the  rent  of  the  Lodi  Branch,  or,  in  other  words,  that 
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he  is  to  pay  no  rent,  and.  this  stock  is  to  receive  no  dividends. 
Under  these  circumstances,  this  stock  can  receive  no  benefit 
from  the  extension  if  it  is  profitable,  nor  sustain  any  loss  from 
it  if  it  is  ruinous.  And  it  would  seem  that  if  the  consent  of 
a  majority  of  the  shareholders  was  necessary  to  the  new  enter- 
prise of  the  extension,  that  the  assent  of  the  other  three  hun- 
dred and  seventeen  shares  held  by  the  directors,  not  being  a 
majority  of  the  whole  stock  held  by  the  complainant,  who  dis- 
sents, is  not  the  consent  of  the  majority  of  the  shareholders. 
And,  if  it  is  necessary  to  obtain  the  majority  to  make  the  ex- 
tension authorized  by  the  supplement  of  1861,  that  consent 
does  not  appear  in  the  cause  as  now  presented. 

The  extension  authorized  by  the  act  of  1861  is  a  radical 
change  in  the  object  of  the  incorporation;  it  is  an  enterprise 
entirely  different  from  that  in  the  charter.  That  was  to  con- 
struct and  operate  a  railroad  from  Hackensack  to  the  Patter- 
son Kailroad,  at  Boiling  Spring,  an  easy  and  almost  direct  route 
to  New  York;  it  was  fe'om  a  thriving  village,  the  county  town 
of  Bergen  county,  over  a  level  country,  and  only  five  miles  in 
length,  as  shown  by  the  return  of  its  location.  The  extension 
would  be  about  twelve  -miles  in  length,  through  an  uneven 
cou^ntry,  mostly,  if  not  wholly,  agricultural,  with  no  village, 
except  the  small  one  at  Newbridge,  on  its  route,  and  it  runs 
into  the  State  of  New  York  some  distance,  and  terminates  at 
a  point  on  that  part  of  the  Erie  Railway  which  the  company 
have  abandoned  for  regular  traffic,  and  on  which  few  trains  are 
run.    It  is  an  entirely  different  enterprise. 

The  question  here  is,  can  this  company,  either  with  or  with- 
out the  consent  of  a  majority  in  interest  of  its  stockholders, 
compel  the  complainant  to  embark  capital  subscribed  for  the 
first  enterprise  in  this  now  one,  entirely  different. 

Since  the  Dartmouth  College  case  in  the  Supreme  Court  of 
the  United  States,  the  doctrine  has  been  considered  firmly  es- 
tablished and  been  confirmed  by  repeated  decisions,  both  in 
that  court  and  in  the  State  courts,  that  a  charter  granted  by 
the.  legislature  to  a  corporation  is  a  contract  between  the  State 
and  the  corporatoi's,  and  that  the  State  can  pass  no  act  to  take 
away  or  impair  any  of  the  franchises  or  privileges  granted  by 
it    The  company  or  artificial  person  thus  created,  and  its 
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property,  is  subject  to  all  the  general  laws  and  police  regula- 
tions made  by  the  legislature  after  such  grant,  in  the  same 
manner  as  natural  persons  and  their  property  are;  provided, 
they  are  not  such  as  to  take  away  or  impair  any  of  the  fran- 
chises plainly  gratited  by  the  charter.  This  doctrine  did  not 
prevent  the  legislature  from  conferring  new  privileges  upon 
any  corporation,  to  be  accepted  at  its  own  election. 

It  is  also  .settled,  upon  the  principles  of  the  common  law,  - 
in  this  State,  and  most  of  the  States  of  the  Union,  that  when 
a  number  of  persons  associate  themselves  as  partners  for  a  bus- 
iness and  time  specified  in  the  engagement  betwen  them,  or 
become  members  of  a  corporation  for  defiuite  purposes  and 
objects  specified  in  the  charter,  which  in  such  case  is  their 
contract,  and  for  a  time  settled  by  it,  that  the  objects  and  bus- 
iness of  the  partnership  or  corporation  cannot  be  changed,  or 
abandoned,  or  sold  out,  within  the  ti^ne  specified,  without  the 
consent  of  all  the  partners  or  corporators;  one  partner,  or  cor- 
porator, however  small  his  interest,  can  prevent  it.  And  this 
is  so,  although  by  law  a  majority  in  either  case  can  control  or 
manage  the  business  against  the  will  and  interest  of  the 
minority,  so  long  as  it  is  within  the  scope  of  the  partnership 
or  charter. 

Tliis  rule  is  founded  on  principle,  the  great  principle  of 
protecting  every  man  and  his  property  by  contracts  entered 
into,  a  guiding  principle  in  all  right  legislation,  and  corporated 
into  the  constitution  of  the  United  States,  and  of  almost  every 
State  in  the  Union*  And  the  rule  is  not  changed  because  the 
new  business  or  enterprise  proposed  is  allowed  by  law,  or 
has  been  made  lawful  siuce  the  association  has  been  formed. 

The  leading  case  on  this  subject  is  that  of  Natusch  v.  It- 
ving^  decided  by  Lord  Eldon  in  1821.  It  is  not  contained  in 
the  regular  reports  but  may  be  found  in  the  appendix  to  Gow, 
on  Partnership  (3d  Ed.),  676,  or  in  Lindley  on  Partnership,  p. 
511.  There  a  partnership  was  formed  for  life  insurance,  and 
after  it  was  entered  into  an  act  of  Parliament  made  it  lawful 
for  such  a  firm  to  enter  upon  the  business  of  marine  insurance, 
which  was  prohibited  to  them  before.  A  majority  of  the  part- 
ners determined  to  embark  in  the  business  of  marine  insu- 
rance thus  made  lawful. 
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Lord  Eldon  held  them  barred  by  the  contract  of  copartner- 
ship, unless  every  partner  agreed  to  alter  it  In  England  the 
same  doctrine  is  applied  to  corporations  rigidly  and  is  ac- 
knowledged in  all  cases  on  the  subject.  And  although  from 
the  omnipotent  power  of  Parliament,  restrailled  by  no  written 
constitution,  they  hold  that  the  contract  can  be  changed  by  act 
of  Parliament,  yet  the  English  Court  of  Chancery  will  enjoin 
the  directors,  or  the  coi*poration,  on  application  of  a  single 
stockholder,  from  using  the  common  funds  to  apply  to  Parlia- 
ment for  a  change. 

The  doctrine  of  Natxcsch  v.  Irving^  was  adopted  in  New 
York  by  Chancellor  Kent  in  the  case  of  Livingston  v.  Lynchy 
4  Johns.,  C.  K.,  573,  and  in  this  State,  by  the  decision  of 
Pabkbb,  master,  sitting  to  advise  the  Chancellor,  in  Kean  v. 
Johnsony  1  Stockt.,  401,  and  has  been  recognized  and  adopted 
in  almost  all  the  States  o&the  Union. 

The  opinion  of  Chancellor  Bennett  in  Stevens  v.  The  Rut- 
land  and  Burlington  R.  Co.^  29  Vt.,  548  (also  found  in  I 
Am.  Law  Reg.,  164),  contains  a  very  able  exposition  and  ap- 
plication of  it.  It  will  also  be  found  in  Ang.  &  Ames  on  Corp., 
§  391-3,  and  §  536-9;  Lindley  on  Part.,  515;  Pierce  on  Eail- 
ways,  78 ;  Hartford  and  New  Raven  R.  Co,  v.  Croswellj  5 
Hill,  383;  Troy  and  Rutland  R.  Co.  v.  Kerr,  IT  Barb.,  581; 
Macedon  Plank  Road  Co,  v.  Lapharny  18  Barbi,  312;  Buf- 
faloy  Com,  and  N.  Y,  R.  Go,  v.  Potter,  23  Barb.,  21 ;  Bar- 
ret V.  The  Alton  and  Sangamon  R.  Go,^  18  111.,  504;  Ora- 
ham  V,  Birkenhead  R.  Co.,  2  McN.  &  G.,  156. 

After  the  effect  of  the  rule  established  in  the  Dartmouth 
College  case  began  to  be  felt  in  the  States  it  was  found  that 
by  thb  numerous  acts  of  incorporation,  freely  and  perliaps 
necessarily  granted,  great  inconveniences  resulted;  and  that 
provisions  incautiously  inserted  too  much  restricted  the  power 
of  future  legislatures;  and  that  the  laws,  which  experience 
showed  were  necessary  to  govern  corporations  in  the  exercise 
of  their  powers,  could  not  be  passed.  And  the  legislatures  of 
many  States,  by  degrees  and  successively,  adopted  the  practice 
of  inserting  in  acts  granting  franchises,  that  iJiey  might  alter, 
modify,  or  repeal  the  act;  and  also  by  general  law  provided 
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that  all  acts  of  incorporation  thereafter  passed  should  be  sub- 
ject to  such  alteration  and  repeal. 

The  provision  is  contain^  in  the  general  act  of  this  State, 
passed  in  1846  (JSfix.  Dig.,  152,  §6),  that  such  charters  should 
be  subject  to  alteration,  suspension  and  repeal,  in  the  discre- 
tion of  the  legislature.  This  and  all  similar  special  and  gen- 
eral provisions  were  intended  for  the  purpose  specified;  to 
give  to  the  legislature  the  clear  right,  at  their  pleasure,  to 
alter  or  repeal  the  acts  of  incorporation.  The  State,  without 
this,  could  have  done  it  with  the  assent  of  the  corporators. 
They  could  give  them  property;  they  could  add  to  their 
powers  or  privileges.  But  they  could  not  take  away  any 
power,  privilege,  or  franchise  conferred  by  the  act,  nor  com- 
pel them  to  exercise  any  new  power  or  franchise  conferred. 

Besides  this  general  law  of  the  State,  the  charter  of  the  de- 
fendants contains  this  provision,  that  '^  the  legislature  may,  at 
any  time  after,  modify  or  repeal  the  same." 

The  object  and  purpose  of  these  provisions  are  so  plain,  and 
so  plainly  expressed  in  the  words,  that  it  seems  strange  that 
any  doubt  could  be  raised  concerning  it  It  was  a  reservation 
to  the  State  for  the  benefit  of  the  public,  to  be  exercised  by 
the  State  only.  The  State  was  making  what  had  been  decided 
to  be  a  contract,  and  it  reserved  the  power  of  change  by  alter- 
ing, modifying,  or  repealing  the  contract.  Neither  the  words 
nor  the  circumstances,  nor  apparent  objects  for  which  this 
provision  was  ma:ie,  can,  by  any  fair  construction,  extend  it  to 
giving  a  power  to  one  part  of  the  corporators  as  against  the 
others,  which  they  did  not  have  before. 

It  was  to  avoid  the  rule  in  the  Dartmouth  College  case,  not 
that  in  Natuach  v,  Irving^  that  the  change  was  made.  The 
words  limit  the  power  to  that  object. 

On  general  principles,  and  the  settled  rules  of  construction, 
I  would  hold  this  to  be  the  eflfect,  and  only  eflfect,  of  the  pro- 
vision in  the  general  act  and  in  the  charter  of  the  defendants, 
without  any  hesitation,  were  it  not  for  a  series  of  decisions  by 
most  respectable  courts,  which  hold  that  this  provision  obviates 
the  eflfect  of  the  rule  in  UTatvsch  v.  Irving^  and  Kean  v.  John- 
son,  and  enables  a  majority  of  the  corporators  in  all  charters 
subject  to  a  like  provision,  to. change  by  legislative  provision, 
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and  within  certain  limits,  the  object  and  purpose  of  the  cor- 
poration. They  hold  that  the  contract  between  the  associate 
corporators,  that  they  will  confine^ their  business  to  life  iasar- 
ance,  is  changed  by  legislative  permission  to  engage  in  the 
marine  insurance,  or  a  contract  to  join  in  constructing  a  raiU 
road  from  New  York  to  Newark,  can  be  changed  to  one  from 
New  York  to  Elizabeth  by  legislative  consent.  The  i*easoning 
is  founded  on  the  fact  that  the  subscription  for  the  stock,  which 
is  the  contract,  was  made,  as  in  this  case,  under  a  charter  which 
authorizes  a  road  from  the  Patterson  road  to  Hackensack,  and 
authorizes  the  legislature  to  alter  and  modify  the  act.  And 
from  this  they  infer  that  it  is  a  contract  to  join  in  building 
any  road  that  the  legislature  may,  by  such  alteration,  author- 
ize the  company  to  build ;  and  that  such  authority,  or  addir 
tional  privilege,  may  be  accepted  by  a  majority  of  the  corpor- 
ators. 

So  far  as  the  alteration  is  made  by  the  legislature,  in  a  way 
to  be  compulsory  on  the  corporation,  this  is  correct;  as,  if  they 
should  require  the  company  to  build  a  double  track,  or  widen 
the  draws  in  a  bridge,  or  exact  less  fare  and  toll;  these  would 
be  within  the  contract,  or  would  be  annexed  to  it  as  a  condi- 
tion, and  every  stockholder  would  take  his  stock  subject  to  the 
contingency  of  such  alteration. 

But  if  the  change  in  the  act  is  simply  offering  the  corpora- 
tion the  privilege  of  entering  upon  another  and  a  different 
enterprise,  it  is  not  within  the  condition  to  the  subscription. 
The  only  construction  to  be  given  is,  that  the  legislature  may 
alter,  not  that  the  stockholders  may,  as  between  each  other. 
The  case  of  Natusch  v.  Irving^  was  decided  upon  this  very 
ground.  The  act  of  Parliament  had  given  the  company  the 
power  to  embark  in  marine  insurance,  but  the  consent  of  all 
the  parties  was  still  held  necessary.  The  plain  object  of  the 
reservation  in  this  case  was  to  give  the  legislature,  not  a  bare 
majority  of  the  stockholders,  power. 

This  view  of  the  case  is  so  clear  upon  principle  that  I  feel 
constrained  to  be  guided  by  it,  although  the  weight  of  the 
decisions  in  other  States  is  against  it. 

In  Maine  the  decisions  of  the  Supreme  Court  are  in  accord- 
ance with  it.    In  the  case  of  Meadow  Dam  Co.  v.  Oray^  30 
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Maine,  647,  the  company  was  incorporated  to  build  a  dam  across 
navigable  waters.  Under  the  power  reserved  to  alter  and  repeal, 
an  act  was  passed  requiring  it  to  make  in  the  dam  a  lock  for  the 
benefit  of  public  navigation.  This  was  not  increasing  the 
powei-s  or  changing  the  enterprise  of  the  corporation,  but  re- 
quiring in  the  work  authorized  an  accommodation  for  the  pub- 
lic, omitted  in  the  original  act.  What  the  change  was  is  not 
mentioned  in  the  report,  but  it  is  stated  in  the  Oldtown  and 
Lincoln  R.  Co.  v,  Veasie^  by  Chief  Justice  Shepley,  who  de- 
livered the  opinion  in  both  cases. 

In  the  case  of  the  Oldtown  and  Lincoln  R.  Co.^  v.  Veasie, 
39  Maine  S.  571,  the  act  of  incorporation,  passed  March  8th, 

1852,  authorized  not  less  than  eleven  thousand,  nor  more 
than  fifteen  thousand  shares.  Yeasie,  August  13th  1852,  sub- 
scribed for  one  thousand  shares;  only  nine  thousand  five  hun- 
dred shares  were  subscribed.  A  supplement  passed  September, 

1853,  under  the  power  reserved  to  alter,  fixed  the  capital 
at  not  less  than  eight  thousand,  nor  more  than  twenty-five 
thousand  shares.  This  was  accepted  by  the  directors.  Veasie 
was  sued  for  his  subscription,  and  objected  on  the  ground  that 
until  the  supplement  was  passed,  the  number  of  shares  required 
to  constitute  the  company  not  having  been  subscribed,  he 
could  not  be  sued  for  his  subscription,  and  that  the  legis- 
lature under  the  power  reserved,  although  they  might  alter  the 
charter,  could  not  affect  the  rights  of  the  stockholders  be- 
tween themselves,  or  change  their  contract  with  the  com- 
pany. 

The  court  held  that  he  was  not  liable  under  the  original 
act  to  be  sued  until  eleven  thousand  shares  were  subscribed 
for,  and  that  the  power  to  amend  did  not  authorize  a  change 
in  the  rights  or  liabilities  of  the  corporators  between  them- 
selves. 

Chief  Justice  Shipley  says  (p.  280):  "The  legislature 
might  as  well  have  attempted  to  alter  a  contract  between 
the  corporation  and  one  of  its  members  respecting  the  con- 
struction of  the  road,  as  a  contract  respecting  any  part  of  its 
capital.  If  a  corporation,  being  party  to  a  contract  with 
one  of  its  corporators,  might,  by  the  assistance  of  the  legis- 
lature, absolve  itself  from  the  preformance  of  any  part  of 
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the  contract  it  might  from  the  whole,  and  might  require 
payment  of  the  money  subscribed,  without  allowing  the  sub- 
scriber to  derive  any  benefit  from  it.  It  is  the  .charter  only, 
and  the  rights  and  liabilities  of  the  corporators  as  such  in 
consequence  thereof,  that  can  be  raised  by  an  act  of  the 
legislature,  and  not  the  private  contracts  made  between  the 
corporation  as  one  party,  and  its  corporators  as  the  other." 

Now,  in  this  case,  the  private  contract  between  the  stock- 
holders and  the  corporation,  or  between  them  mutually,  on 
subscribing  for  the  stock,  was  that  their  enterprise  was  the 
road  from  the  Patterson  road  to  the  Hackensack,  and  the 
power  reserved  was  not  to  authorize  any  of  the  parties  to  this 
private  contract,  at  their  pleasure,  to  violate  it.  The  supple- 
ment of  1861  does  not  require  the  extension  to  be  built;  it 
only  authorizes  it  at  the  option  of  the  corporation.  The  words 
are,  "it  shall  be  lawful  for  said  company  to  extend  their  rail- 
road." And  it  is  held  in  England,  where  the  courts  by  man- 
damus compel  a  company  to  construct  the  road  that  it  is 
incorporated  to  construct,  that  an  act  giving  the  privilege  of 
extension  is  not  obligatory  on  the  company,  and  the  inandamvs 
is  in  suoh  case  refused.  York  and  Midland  R.  Co,  v.  Re- 
gina^  1  Ellis  &  BL,  858;  in  which  the  Exchequer  Chamber 
reversed  the  decision  of  the  Common  Bench,  in  Ellis  &  BL, 
178,  in  the  same  case. 

In  New  York  a  different  rule  has  been  established,  and  it  is 
held  that  the  ppwer  to  alter  will  authorize  the  company,  by 
consent  of  the  legislature,  to  extend  its  enterprise  without  the 
consent  of  the  stockholders.  The  rule  was  first  adopted  to 
enable  companies  to  subscribe  to  the  stock  or  bonds  of  other 
enterprises  that  brought  business  to  them,  and  then  was  ex- 
tended to  cases  where  they  were  authorized  to  build  extensions 
or  branches  to  their  own  works.  North  R.  R.  Co.  v.  Miller, 
10  Barb.,  260;  White  v.  Syracuse  and  Utioa  R,  Co.,  14  Barb., 
560;  Sch.  <&  Sar.  Plank  R.  Co.  v.  Thatcher,  11  N.  T.  R. 
(1  Kern.),  102;  Buff,  and  JST.  Y.  City  R.  Co.  v.  Dudley,  14 
N.  Y.  R  (4  Kern.),  336.  The  reasoning  of  the  judges  in  these 
cases  does  not  satisfy  me.  The  courts  which  decided  the  first 
cases  would  sot  have  adopted  the  principles  which  guided 
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them  if  tliey  had  been  asked  to  apply  it  to  a  case  like  this,  or 
like  the  later  cases  in  New  York. 

In  14  Barb.,  570,  Judge  Edwabds,  in  delivering  the  opinion 
of  the  court,  says,  that  under  this  reservation  the  legislature 
cannot  create  a  new  company  with  a  new  and  distinct  busi- 
ness, bat  that  in  the  case  before  them  the  company  would  re- 
main the  same  as  to  character,  structure,  objects  and  business. 
It  woiild  have  the  same  road,  the  same  buildings  and  property, 
with  the  same  agents,  as  it  would  have  if  the  law  had  not  been 
passed.  But  the  principle  of  power,  to  let  a  majority  alter,  is 
the  same,  whether  the  alteration  be  great  or  small,  and  courts 
can  exercise  no  discretion  as  to  the  extent  of  change  which  the 
company,  by  permission  of  the  legislature,  may  adopt. 

In  the  case  of  Seh.  <&  Sar.  Phmk  R.  Co.  v,  Thatcher,  11 
H.  Y.,  109,  the  court  put  their  decision  on  the  ground  that  the 
change  was  unimportant  and  would  not  injure  the  defendant; 
and  seem,  by  their  reasoning,  to  admit  that  if  the  change  had 
been  as  great  as  in  the  case  of  The  Sartford  <6  New  Haven 
B,  Co,  V.  Crosswell,  they  would  have  decided  diflferently. 

In  The  Buffalo  db  New  York  City  B.  Go.  v.  Dudley,  14  N. 
Y.,  365,  Selden,  J,,  in  delivering  the  opinion  of  the  court, 
places  the  decision  on  the  ground  that  it  was  ruled  in  the  case 
just  quoted,  ^Hhat  no  mere  addition  to,  or  alteration  of  the 
charter,  Jiowever  great,  could  operate  to  discharge  a  shareholder 
from  his  obligation  to  the  corporation,"  and  he  questions  the 
soundness  of  the  decision  in  the  The  Hartford  j&  New  Haven, 
B,  Co.  V.  Crosewell.  These  decisions  are  not  sufficiently  con- 
sistent, or  so  based  upon  the  principles  that  should  govern 
this  case,  as  to  influence  me  to  depart  from  the  conclusions 
arrived  at. 

The  Supreme  Court  of  Massachusetts  has  followed  the  de^ 
oisions  in  New  York,  and  in  the  well  considered  and  well 
argued  case  of  Dvrfee  v.  The  Old  Colony  B.  Co.,  5  Allen, 
230,  arrived  at  the  conclusion  that  the  reserved  right  to  alter 
and  repeal,  authorized  a  company  to  engage  in  a  new  enter- 
prise without  the  consent  of  all  the  shareholders.  The  reason- 
ing of  the  able  counsel  who  combated  this  position  contains 
the  best  exposition  <^  the  law  that  I  have  found  anywhere. 
The  reasoning  of  Chief  Justice  Biqelow,  in  delivering  the 
14 
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opinion  of  the  court,  does  not  convince  rae.  He  places  the 
decision  upon  principles  not  recognized  in  this  State,  and  re- 
lies upon  the  two  cases  in  Maine,  cited  above,  as  well  as  those 
in  New  York,  as  supporting  his  view.  He  assumes  (on  p.  244) 
that  it  is  the  object  of  the  provision  that  an  amendment  may 
be  made  by  the  consent  of  both  parties^  the  legislature  on  the 
one  side  and  the  corporation  on  the  other;  the  former  express- 
ing its  assent  by  a  legislative  act  and  the  latter  by  a  vote  of  its 
stockholders;  and  observes  '^tliat  it  is  nothing  more  than  the 
ordinary  case  of  a  stipulation  that  one  of  the  parties  to  a  con- 
tract may  vary  its  terms,  with  the  consent  of  the  other  con- 
tracting party." 

Now,  in  this  State,  it  is  settled  that  an  alteration  made  by 
the  legislature,  under  this  reserved  power,  is  valid  and  bind- 
ing, without  the  consent,  and  against  the  will  of  the  corpora- 
tion, and  all  its  members.  The  two  decisions  in  the  Court  of 
Errors  not  yet  reported  upon  the  charters  of  the  Norris  and 
Essex  Hailroad  Company,  and  of  the  Jersey  City  and  Bergen 
Kailroad  Company  settle  that  the  legislature  may,  against  the 
will  of  the  companies,  change  the  mode  of  taxation  prescribed 
in  their  chai'ter  for  one  more  burdensome. 

And  the  rule  of  the  common  law  as  to  contracts  adopted 
here  gives  the  power  to  the  parties,  when  both  assent,  to  alter 
any  contract  without  the  stipulation  for  that  purpose,  which 
would  seem,  from  the  language  of  the  opinion,  to  be  ordinarily 
inserted  for  it  in  Massachusetts.  Such  stipulation  is  seldom 
or  never  made  in  New  Jersey. 

This  view  that  the  object  of  the  reserved  power  was  to  give 
the  majority  of  the  corporators  the  power  to  control  the 
minority,  with  the  consent  of  the  legislature,  has  never  been 
adopted  in  this  State.  The  act  of  Massachusetts,  Statutes, 
1831,  Ch.  LXXXI,  to  which  reference  is  made,  contains  no 
provision  as  to  consent  of  the  stockholders,  but  is  a  pure, 
simple  reservation  of  power,  like  the  act  of  New  Jersey. 

The  decisions  in  the  case  of  Banet  v.  Alton  and  Sang.  R. 
Co.y  13  III.,  504;  The  Pacific  Railroad  v.  Renshaw^  18  Mis- 
souri, 210;  The  Pacific  Railroad  v.  HugheSs  22  Missouri, 
291,  hold  that  a  majority  of  the  stockholders,  by  authority  of 
the  legislature,  may  make  a  change,  provided  it  is  not  great  or 
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a  radical  one.  They,  in  express  terms,  say  that  a  change  like 
this  would  not  be  warranted,  and,  so  tar  as  of  authority,  are  on 
the  side  of  complainant. 

But  the  principle  on  which  they  are  decided  is  wrong;  and  if 
it  is  once  conceded  that  a  majority  of  the  corporators  may,  by 
authority  from  the  legislature,  change  the  object  of  the  enter- 
prise, in  small  things,  there  is  no  principle  of  law  by  which 
they  can  be  restrained  in  any  a  little  larger,  or  in  the  charac- 
ter of  the  whole  work.  The  same  principle  will  lead  the 
courts  of  Illinois  and  Missouri,  as  it  did  those  in  New  York, 
to  allow  radical  changes,  and  must,  if  consistently  applied, 
allow  a  charter  for  a  railroad  to  be  used  for  banking  or  insur- 
ance business,  or  for  a  canal,  theater,  brewery,  or  beer  saloon. 

Thera  is  no  other  alternative  to  the  proposition  that  while 
the  power  reserved  authorizes  the  legislature,  within  certain 
limits,  to  make  such  alterations  as  they  chose  to  impose,  it 
gives  no  authority,  when  the  legislature  does  not  impose  them, 
for  the  majority  to  adopt  such  alterations  or  enter  upon  such 
enterprises  as  are  allowed  by  the  legislature. 

Again,  the  power  of  the  legislature  has  its  limits.  It  can 
repeal  or  suspend  the  charter;  it  can  alter  or  modify  it;  it  can 
take  away  the  charter,  but  it  cannot  impose  a  new  one  and  oblige 
the  stockholders  to  accept  it.  It  can  alter  or  modify  the  old  one ; 
but  power  to  alter  or  modify  anything  can  never  be  held  to 
imply  a  power  to  substitute  a  thing  entirely  different.  It  is 
not  the  meaning  of  the  words  in  their  usually  viewed  sense. 
Power  to  alter  a  mansion  or  house  would  never  be  construed 
to  mean  a  power  to  tear  down  all  but  the  back  kitchen  and 
front  piazza,  and  build  one  three  times  as  large  in  its  place. 
In  anything  altered,  something  must  be  preserved  to  keep  its 
identity;  and  a  matter  of  the  same  kind,  wholly  or  chiefly 
new  substituted  for  another,  is  not  an  alteration ;  it  is  a  change. 

In  some  cases  there  might  be  room  for  doubts,  but  in  this 
case  there  can  be  no  hesitation  in  saying  that  a  railroad  seven- 
teen miles  from  the  Patterson  road  to  Nanent  is  a  change  and 
substitution  of  one  work  for  another,  and  not  an  alteration  of 
the  road  to  Hackensack.  They  are  substantially  two  different 
enterprises. 

Again,  the  power  is  to  alter  or  to  modify  the  act,  and  the 
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true  coQstruction  of  this  I  hold  to  be,  an  alteration  of  some- 
thing contained  in  or  granted  by  the  act.  Any  of  the  fran- 
chises granted  may  be  altered;  and  the  right  to  take  land 
by  condemnation,  the  right  to  take  toll  or  fare,  or  the  amount 
to  be  taken.  But  the  legislature  had  no  right  to  impose 
upon  the  company  any  other  duty,  or  anything  involving 
any  other  duty,  than  that  attending  the  building  a  railroad 
from  the  Patterson  road  to  Hackensack;  anything  in  the 
manner  of  doing  what  they  had  a  right  to  change.  They 
could  not  oblige  it  to  dam  and  drain  sil  the  meadows  along 
the  Hackensack,  or  to  construct  a  canal,  or  to  build  a  road 
from  Hoboken  to  Newark,  nor  could  they  oblige  it  to  ex- 
tend its  road  to  Nanent.  They  could  as  well  oblige  it  to 
run  to  the  Pacific.  We  must  keep  in  mind  that  by  the 
decisions  in  New  Jersey  the  company  need  not  accept  the 
alterations;  they  are  bound  by  them  without  acceptance  if 
within  the  power  reserved. 

By  a  wider  constrtiction  of  this  power  any  of  the  main 
lines  of  railroad  running  through  the  State,  incorporated 
since  1846,  or  by  an  act  which  has  in  it  the  power  of  alter- 
ation, may  be  compelled  to  build  and  nm  a  branch  to  any 
village  or  place  near  that  route,  that  the  legislature  may  direct 
It  must  be  held  that  the  power  to  alter  and  modify  does  not 
give  power  to  make  any  substantial  addition  to  the  work. 

Again,  the  act  of  1861  does  not,  in  fact,  alter  or  modify 
the  act  of  1856  in  any  one  thing  embraced  iu  it  That  act,  and 
every  power  and  franchise  granted  by  it,  and  any  duty  it 
imposed,  remains  the  same.  And  the  defendants  can  now 
go  on  under  it  precisely  as  if  the  supplement  had  not  been 
passed.  The  company  is  authorized  to  construct  another  road ; 
it  is  not  compelled  to  do  it.  If  it  builds  it,  or  if  it  does  not, 
its  old  charter  remains  with  all  its  franchises  and  privileges 
intact,  and  no  new  burdens  imposed,  except  so  far  as  it  as- 
sumes them.  This  is  in  no  sense  of  the  word  an  alteration 
of  the  charter.  It  would  be  as  absurd  to  say  that  an  owner 
had  altered  his  house,  who  had  built  a  larger  one  on  an  ad- 
joining lot  And  until  the  legislature  have  made  a  valid 
alteration  of  the  charter,  the  rights  of  each  stockholder  are 
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as  held  in  Kean  ^.  Johnson;  he  cau  prevent  all  the  others 
from  changing  or  abandoning  the  work. 

The  supplement  of  1861  is  a  perfectly  valid  and  consti- 
tutional act.  It  is  a  grant  of  privileges  that  the  legislature 
have  a  right  to  grant,  as  they  could  grant  to  this  corporation 
the  right  to  conduct  banking  or  insurance  business,  or  to  run 
a  ferry  across  the  North  River;  but  the  company  is  restrained 
by  the  law  of  corporations  and  partnerships  from  expending 
the  money  or  using  the  credit  of  the  corporation  in  such 
enterprises,  unless  every  shareholder  consents. 

The  extension  to  Passaic  street,  both  because  it  comes 
within  the  grant  in  the  charter,  and  more  especially  because 
every  shareholder  must  be  held  to  have  consented  to  it  by 
acquiescing  in  its  constmction  and  maintenance  for  years, 
must  be  decided  to  be  lawful. 

The  defendants  must  be  restrained  from  extending  the 
road  beyond  its  present  terminus  at  Passaic  street,  and  from 
expending  any  money  of  the  company  to  pay  for  any  such 
extension,  or  from  giving  any  mortgage  for  the  cost  of  such 
extension. 

There  is  no  foundation  for  an  injunction  against  a  mort- 
gage for  any  lawful  object,  on  either  part  of  the  road.  There  is 
great  doubt  whether  a  mortgage  on  either  of  the  two  parts 
of  the  road  heretofore  constructed,  for  the  costs  of  the  other, 
would  pass  the  franchises  of  the  company  in  such  mortgaged 
part,  but  it  would  be  valid  as  to  the  property  other  than 
franchises,  which  the  company  can  mortgage  without  any 
special  power.  And  besides,  the  bonds  of  the  company,  or 
its  lawful  contracts,  would  entitle  the  holder  to  recover  upon 
them,  and  under  the  judgment,  by  the  act  of  1858  (Nix.  Dig., 
719),  the  whole  road  and  franchises  would  be  sold.  The  com- 
plainant, therefore,  cannot -be  injured  by.  a  mortgage,  whether 
valid  or  not,  upon  any  part  of  the  road. 


214  ULTRA  VIBBS 


MISAPPLICATION  OP  CORPORATE  FUNDS  WILL  BE  ENJOINED. 


TWELFTH  SELECTED  CASE. 

Pratt  v.  Pratt,  Bead  &  Company.* 

Where  a  corporation  is  aboat  to  exceed  its  powers  by  applying  its  property 
to  objects  not  aathorized  by  its  charter,  a  court  of  equity  will  interfere 
in  behalf  of  the  dissenting  minority  of  the  stockholders. 

The  corporation  and  its  directors  are  trustees  for  the  stockholders,  and  as 
such  fall  under  the  supervision  of  the  courts  of  chancery. 

But  where  a  manufacturing  corporation  had  a  large  surplus  above  its 
stated  capital,  which  the  directors,  with  the  concurrence  of  a  m^ority 
of  the  stockholders,  were  about  using  for  the  purpose  of  extending  the 
business  of  the  company  and  erected  an  additional  factory  against  the 
objection  of  a  minority  of  the  stockholders,  but  it  appeared  that  the 
business  as  extended  was  within  the  powers  of  the  corporation,  and  that 
the  stated  capital  of  the  company  was  much  less  than  the  amount  ac- 
tually used  and  necessary  for  its  ordinary  operations,  it  was  held,  on  a 
bill  brought  by  the  dissenting  minority  praying  for  an  order  that  the 
surplus  be  divided  among  the  stockholders  and  the  company  be  en- 
joined against  erecting  a  new  factory,  that  the  facts  were  not  such  as  to 
require  the  interposition  of  the  court  in  behalf  of  the  minority. 

Bill  for  an  Injunction  JyrougM  to  the  Superior  Court  for 

Middlesex  county. 

The  bill  alleged  that  the  petitioners  in  the  year  1863  asso- 
ciated themselves  with  Julius  Pratt,  Henry  C.  Butler  and 
others  as  a  joint  stock  corporation  by  the  name  of  Pratt,  Eead 
&  Company,  under  the  statute  with  regard  to  such  corpora- 
tions, for  the  purpose  of  manufacturing  and  selling  ivory, 
bone,  shell  and  wood  combs,  and  piano  and  melodeon  ivory, 
and  other  articles  made  in  part  or  in  whole  of  ivory;  that  the 
capital  of  the  corporation  was  held  $175,000;  that  the  peti- 
tioners were  owners  of  a  minority  of  the  stock;  that  the  cor- 
poration had  been  and  was  still  engaged  in  a  profitable  busi- 
ness, but  that  the  directors  had  combined  with  the  owners  of  a 
majority  of  the  stock  to  misapply  the  funds  of  the  corpora- 
tion; that  there  was  a  surplus  of  earnings  in  the  hands  of  the 

•Beoorted  in  88  Conn^  MS  (1M6). 
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treasurer  amounting  to  $125,000,  whicb  the  petitionerB  liad 
insisted  upon  having  divided,  but  the  directors  had  refused; 
that  the  company  was  proceeding,  through  the  directors  and 
without  any  vote  of  the  stockholders,  to  erect  a  large  and  ex- 
pensive building  for  the  purpose  of  extending  their  business 
beyond  what  was  contemplated  when  the  company  was  formed; 
that  the  petitioners  were  in  need  of  their  share  of  the  surplus 
for  their  individual  purposes;  and  that  the  dii'ectors  and  the 
majority  of  stockholders  were  acting  fraudulently  and  in  dis- 
regard of  the  interests  of  the  petitioners,  and  were  conspiring 
together  to  secure  their  own  private  interests  by  means  of  the 
corporate  organization  and  funds  and  to  injure  the  interests  of 
the  petitioners.  The  bill  therefore  prayed  for  an  injunction 
against  the  corporation  forbidding  it  to  proceed  with  the  erec- 
tion of  the  building,  and  for  a  decree  that  the  corporation 
divide  among  the  stockholders  the  surplus  funds  on  hand. 

Upon  the  bill  and  the  answer  of  the  respondents  the  court 
found  the  following  facts: 

The  respondents,  a  joint  stock  corporation  under  the  name ' 
of  Pratt,  Bead  &  Company,  was  on  the  sixth  day  of  October, 
1863,  duly  organized  and  located  in  the  town  of  Meriden  and 
county  of  New  Haven,  with  a  capital  stock  of  $175,000,  di- 
vided into  seven  thousand  shares  of  $25  each,  for  the  "  pur- 
pose of  manufacturing,  selling,  and  dealing  in  all  kinds  of 
ivory,  shell,  .horn,  bone,  rubber,  wood  and  other  combs,  all 
kinds  of  piano  and  melodeon  ivory,  and  other  articles  made  in 
whole  or  in  part  of  ivory,  shell,  bone.  India-rubber,  gutta- 
percha, composition,  wood  or  metal,  and  to  purchase,  hold, 
sell,  and  deal  in  all  real  and  personal  estate  necessary  and  con- 
venient for  the  prosecution  of  said  business,  and  generally  to 
do  all  acts  connected  with  or  incidental  to  said  business  or  the 
prosecution  of  the  same."  The  stockholders  of  the  corpora- 
tion are  exclusively  composed  of  the  former  members  of  the 
firms  of  George  Bead  &  Co.,  and  Pratt  Brothers  &  Co.,  late 
of  Saybrook,  in  Middlesex  county,  and  the  stockholders  in  the 
former  corporation  of  Julius  Pratt  &  Co.,  late  of  Meriden. 
The  petitioners  are  the  former  members  of  said  copartnership 
of  Pratt  Brothers  &  Co.,  and  now  own  1,441  shares  of  stock. 
The  remaining  5,559  shares  are  owned  and  held  by  those  in- 
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dividnals  who  formerly  composed  ^aid  copartnership  of  Greorge 
Bead  &  Co.,  and  eaid  corporation  of  Jaliiis  Pratt  &  Co.  One 
of  the  principal  objects  in  the  fonnation  of  the  new  corpora- 
tion by  the  consolidation  of  said  copartnership  and  corpora- 
tion, was  to  secure  as  far  as  practicable  uniformity  in  prices, 
and  certainty  in  profits,  and  to  that  end  it  was  understood  by 
all  concerned  that  the  respondents  were  not  to  receive  and  be 
prejudiced  by  any  competition  from  any  of  its  own  stockhold- 
ers, and  that  they  should  not  carry  on  the  same  busiifess  inde- 
pendently of  the  business  of  the  respondents. 

In  June,  1864,  Ulysses  Pratt,  one  of  the  petitioners,  pur- 
diased  from  the  Deep  River  Ivory  Comb  Company,  a  corpora- 
tion located  in  Saybrook,  their  factory,  machinery,  fixtures  and 
privileges,  and  in  February  or  March,  1865,  formed  a  copart- 
nership with  other  persons  and  commenced  and  still  carries  on 
thereat  the  business  of  manufacturing  ivory  combs,  and  sells 
their  manufactured  goods  in  competition  with  the  respond- 
ents. 

At  the  time  the  respondents  were  organized,  the  real  and 
personal  assets  of  the  corporation  of  Julius  Pratt  &  Co.,  and 
of  the  copartnerships  of  George  Head  &  Co.,  and  Pratt 
Brothers  &  Co.,  were  apj)^ised  by  persons,  mutually  selected, 
at  $446,000,  which  was  held  in  the  following  proportions;  to- 
wit.,  by  Julius  Pratt  &  Co.,  $258,511,  by  George  Eead  &  Co^ 
$89,593,  and  by  Pratt  Brothers  &  Co.,  $97,917,  and  in  the 
subscriptions  to  the  capital  stock  of  the  respondents,  the  mem- 
bers of  said  corporation  Julius  Pratt  &  Co.,  and  of  said 
copartnerships  of  George  Bead  &  Co.,  and  Pratt  Brothers  & 
Co.,  subscribed  and  owned  in  tlie  same  proportions.  The  re- 
mainder of  the  real  and  personal  estate  of  said  corporation  and 
copartnerships,  amounting  to  $271,000,  after  deducting  and 
applying  the  capital  of  the  respondents,  $175,000,  which  was 
taken  by  the  respondents,  and  the  notes  of  the  now  corpora- 
tion given  in  the  same  proportions  that  the  stock  was  sub- 
scribed to  said  corporation  of  Julius  Pratt  &  Co.,  and  said 
copartnerships  of  George  Eead  &  Co.,  and  Pratt  Brothers  & 
Co.  All  the  notes  so  given  to  George  Bead  &  Co.,  and  Pratt 
Brothers  &  Co.,  were  paid  at  maturity,  and  all  those  given  to 
said  corporation  of  .Julius  Pratt  &  Co.,  had  been  paid  at  the 


IN  EQUITY— INJUNCTIONS.  217 

time  of  tlie  bringing  of  the  suit,  except  about  $36,000,  which 
for  the  accomtnodation  and  convenience  of  the  respondents  had 
been  extended  and  allowed  to  remain  over  due. 

At  the  time  of  the  organization  of  the  new  corporation  there 
was  a  general  understanding  by  the  parties  that  the  notes 
should  be  paid  at  its  convenience,  and  that  they  should  be  ex- 
tended to  suit  its  convenience  in  reasonabl^prosecution  of  its 
business,  and  that  the  payment  of  the  notes  to  the  holders 
should  be  received  by  them  in  lieu  of  dividends,  until  they 
were  all  canceled  and  discharged;  but  the  petitioners,  Alexis 
Pratt  and  Felix  A.  Dennison,  were  not  cognizant  of  and  did 
not  participate  in  that  understanding,  and  it  did  not  clearly 
appear  that  the  other  petitioner,  Ulysses  Pratt,  did. 

At  the  time  of  the  bringing  the  petitioners'  bill;  to- wit,  on 
the  8th  of  March,  1866,  the  outstanding  indebtedness  of  the 
respondents  was  about  $72,000,  of  which  $30,000  was  matured 
and  had  been  exhausted  as  aforesaid,  and  the  respondents  had 
then  on  hand  in  cash  $21,000,  and  a  surplus  of  property  and 
earnings  including  said  cash  of  abomt  $130,000.  This  surplus^ 
aside  from  said  $21,000  in  cash,  consisted  of  stock,  manufac- 
tured goods,  and  some  $50,000  in  paper,  taken  on  short  time, 
upon  the  sale  of  manufactured  goods  at  their  agency  in  New 
York.  Tlie  amount  and  value  of  the  respondents'  surplus  was 
arrived  at  by  an  inventory  and  estimate  of  its  assets,  made,  so 
far  as  that  portion  which  consisted  of  manufactured  goods  was 
concerned,  at  28  per  cent  below  the  selling  prices  in  market. 

The  building  now  in  process  of  erection  by  the  respondents 
in  Saybrook  is  designed  for  the  manufacture  of  piano  key- 
boards, a  business  incidental  to  the  manufacture  of  piano 
keys,  and,  if  carried  on  to  a  considerable  extent  by  the  respond- 
ents, requires  the  additional  room  and  power  and  expenditure 
contemplated  in  the  building  and  improvements  which  the 
respondents  have  commenced  to  erect  and  make,  and  which, 
with  the  machinery  and  fixtures,  and  the  necessary  additional 
outlay  in  lumber  and  materials  will  call  for  some  $30,000  or 
$35,000. 

The  directors  of  the  coloration  at  the  time  of  its  organiza- 
tion contemplated  the  prosecution  in  some  manner  of  this 
branch  of  business,  and  the  said  Ulysses  Pratt  was  then  and 
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for  some  time  thereafter  one  of  its  most  earnest  advocates;  but 
the  petitioners  have  never  been  in  favor  of  conducting  it  at  so 
great  expense,  or  so  as  to  interfere  with  the  payment  of  fair 
and  reasonable  dividends;  and  the  snccessfnl  prosecution  of 
the  business  has  not  yet  been  fully  established,  and  at  the  time 
of  the  commencement  by  the  respondents  of  said  building,  and 
at  other  times  since,  the  petitioners  have  objected  to  and  re- 
monstrated with  the  directors  and  insisted  upon  having  their 
share  of  the  earnings  of  the  corporation  paid  to  them,  and  the 
said  Alexis  Pratt  has  little  other  means  or  source  of  income 
for  the  support  of  himself  and  family,  and  needs  whatever 
justly  belongs  to  him  as  the  avails  of  his  stock  and  interest  in 
the  corporation. 

The  corporation  has  made  no  dividends  since  its  organiza- 
tion, except  one  of  five  per  cent  in  July,  1865,  which  was  de- 
clared for  some  purpose  connected  with  the  United  States  in- 
come tax,  and  at  the  same  meeting  at  which  the  dividend  was 
declared,  the  said  UlysseB  Pratt,  acting  for  himself  and  as  an 
agent  of  the  other  petitioners,  desired  and  moved  a  dividend 
of  forty  per  cent,  which  motion  was  rejected. 

The  business  of  the  corporation  has,  from  its  organization, 
been,  and  still  is,  very  prosperous,  but  it  has  not  cash  funds  to 
pay  its  debts,  erect  and  make  the  contemplated  buildings,  im- 
provements and  expenditures,  and  pay  a  dividend;  and  if  it 
assumes  or  undertakes  to  do  all  these  at  present  it  must  either 
borrow  money  to  a  considerable  amount  or  force  the  sale  of  its 
manufactured  goods  at  a  loss;  but  if  the  erection  of  the  new 
building  and  the  prosecution  of  the  piano  key-board  business 
is  abandoned  it  can  safely  make  a  liberal  dividend  from  its  ac- 
cumulated {>rofits.  Its  property  cannot  be  forced  upon  the 
market  and  disposed  of  faster  than  by  its  regular  sales  at  its 
agency  in  New  York  without  material  sacrifice,  and  the  pres- 
ent tendency  in  the  prices  of  its  goods  is  somewhat  downward, 
partly  in  consequence  of  sales  at  under  prices  made  by  Pratt, 
Smith  &  Co.,  a  corporation  of  which  the  said  Ulysses  Pratt  is 
a  member  and  agent,  and  partly  from  other  causes  connected 
with  the  business  of  the  country;  and,  to  conduct  the  busi- 
ness successfully,  a  large  capital  in  said  material  and  manufac- 
tured goods  is  necessary,  and  a  much  larger  sum  than  $175,000 
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is  required,  unless  a  considerable  amount  in  surplus  can  be  re- 
tained and  employed  for  that  purpose.  The  corporation, 
through  its  directors,  has  acted  in  the  premises  without  mal- 
ice, improper  motive  or  fraud  towards  the  petitioners  or 
either  of  them,  and  in  the  management  of  its  business  and 
concerns  has  exercised  what  they  believed  to  have  been  a  sound 
and  reasoif  able  judgment  and  discretion. 

Upon  these  facts  the  case  was  reserved  for  the  advice  of  this 
court. 

HiNHAN,  C.  J. — ^The  petitioners  seek  in  this  case  the  aid  of 
a  court  of  equity  to  compel  the  respondents,  a  joint- stock  cor- 
poration, to  declare  and  pay  over  to  its  shareholders  a  reason* 
able  dividend  out  of  its  surplus  earnings;  and  also  to  enjoin  it 
from  making  further  expenditures  in  the  ci'ection  of  a  large 
factory  building,  for  the  purpose  of  enlarging  its  business  and 
thereby  exhausting  its  surplus  funds,  to  the  injury  of  the  pe- 
titioners, who  are  a  minority  of  its  stockholders  opposed  to 
such  an  enlargement.  The  petitioners  make  in  their  petition 
a  very  strong  case  for  the  equitable  interference  of  the  court  in 
their  behalf.  And  if  it  had  been  sustained  by  the  facts  found' 
by  the  court  we  could  have  no  hesitation  in  granting  them  the 
relief  asked  for.  When  a  corporation  is  about  to  exceed  its 
powers  by  applying  its  property  to  objects  beyond  the  author- 
ity of  its  charter  it  is  well  settled  that  a  court  of  equity  will 
grant  relief  to  a  minority  of  its  stockholders  who  dissent  from 
such  use  of  the  funds.  Sartford  <k  New  Ha/ven  Railroad 
Co.  V.  Cro8welly  5  Hill,  383;  Stevens  v.  Rutla/nd  <b  BurHng- 
ton  JS,  R.  Co.y  29  Verm.,  546;  Lears  v,  Hotchkiss^  25  Conn., 
171 ;  Scqfield  v.  Eighth  School  District,  27  Id.,  499. 

Indeed,  this  doctrine  necessarily  results  from  the  principle 
which  underlies  the  cases^  that  the  corporation  and  its  di- 
rectors are  trustees,  and  as  such  may  be  called  into  a  court 
of  chancery,  either  for  an  account  or  to  restain  them  from  mis- 
management of  the  corporate  property,  especially  for  a  fraud- 
ulent mismanagement  of  it,  or  for  the  purpose  of  compelling  the 
corporation  and  its  directors  to  declare  dividends  from  its  sur- 
plus earnings,  where  such  dividends  are  needlessly  and  im- 
properly withheld.    Robinson  v.  Smithy  3  Paige,  222;  Scott  v. 
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Eagle  Ins.  Co.^  7  Id.^  198.  Indeed  joint  stock  companies  in 
modern  times  are  nothing  bat  commercial  partnerships,  which 
have  taken  the  foim  of  corporations  for  the  greater  iacility  of 
transacting  business,  and  to  prevent  a  dissolution  of  the  con- 
cern by  those  numerons  events  which  are  so  liable  to  work  a 
dissolntion  in  a  copartnership  composed  of  a  great  number  of 
individuals;  and  they  must  have  applied  to  them , principles 
making  them  accountable  like  all  trustees,  or  the  grievance 
would  be  intolerable,  since  otherwise  a  majority  of  the  stock- 
holders, acting  through  the  directors,  wlio  would  thus  cease  to 
be  in  fact  what  the  law  considers  them,  the  agents  of  the 
whole  body  of  stockholders,  and  would  become  the  private 
agents  of  the  majority  might  set  the  minority  at  defiance,  and 
manage  the  affairs  for  their  own  supposed  benefit  and  the 
benefit  of  the  majority  who  appointed  them.  The  true  doc- 
trine upon  this  subject  appears  to  us  to  be  very  fairly  and 
correctly  stated  by  Chancellor  Walworth,  in  the  case  of  ScoU 
V.  EagU  Ins.  Co.^  7  Paige,  203,  when  he  says  that  "  as  the 
directors  are  bound  to  exercise  a  proper  discretion  in  making 
dividends  of  surplus  profits,  if  they  abuse  that  power  by  divid- 
ing the  unearned  pretniums  without  leaving  sufficient  to  sat- 
isfy probable  losses,  they  may,  in  case  of  any  extraordinary 
loss,  which  is  sufficient  to  oxhaust  the  whole  capital  and  more, 
make  themselves  personally  liable  to  the  creditors  of  the 
company;  on  the  other  hand  should  they,  without  reasonable 
cause,  refuse  to  divide  what  is  actually  surplus  profits,  the 
stockholders  are  not  without  remedy,  if  they  apply  to  the 
proper  tribunal  before  the  corporation  has  become  insolvent." 
The  surplus  of  this  corporation  over  its  nominal  capital 
which  the  petitioners  seek  to  have  divided  is  so  large,  and 
bears  so  great  a  proportion  to  the  capital  tliat  we  have  felt  the 
necessity  of  stating  our  views  of  the  principle  which  should 
govern  in  determining  questions  of  this  sort  the  more  dis- 
tinctly in  order  to  prevent  the  case  from  being  used  as  a  prec- 
edent against  ordering  a  dividend  to  be  made,  where  there  is 
confessedly  a  large  surplus  over  the  capital  on  hand,  and  no 
reason  can  be  given  for  withholding  it  from  the  stockholders 
except  the  mere  will  of  the  directors  acting  by  the  advice  of  a 
majority  of  the  stockholders.    In  cases  of  this  description  the 
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question  must  always  be,  when  a  snrpluB  is  asked  to  be 
divided,  and  the  directors  refuse  to  declare  a  dividend,  whether 
there  is  a  reasonable  cause  for  withholding  it.  Now,  in  the 
first  place,  before  a  dividend  is  ordered  to  be  made,  it  should 
appear  clearly  that  there  is  a  surplus  to  be  divided.  In  this 
case  the  surplus  appears  to  be  very  large  in  reference  to  the 
nominal  capital  of  the  company;  but  when  examined  in  refer- 
ence to  its  actual  capital  it  is  otherwise;  and  we  think  we  find 
sufficient  reason  in  this  fact  for  not  ordering  a  dividend.  In 
the  first  organization  of  the  corporation  the  sum  of  $176,000 
was  named  as  the  nominal  capital  in  the  articles  of  association. 
But  it  is  evident  from  all  the  facts  in  the  case  that  the  actual  cap* 
ital  was  much  larger  and  consisted  of  all  the  property  pur* 
chased  of  the  individual  stockholders,  who  had  all  been  en- 
gaged in  the  business  contemplated  to  be  carried  on  by  the 
company,  which  was  of  the  agreed  value  of  more  than  $100,- 
000;  the  difierence  being  made  up  to  the  stockholders  by  the 
corporation  notes,  which  were  expected  to  be  paid,  as  they 
principally  have  been  out  of  the  subsequent  profits  of  the 
business,  and  not  by  an  immediate  sale  of  any  large  portion 
of  the  assets  thus  purchased  of  its  stockholders.  It  could  not 
have  been  the  intention  to  force  the  sale  of  this  large  amount 
of  property.  This  could  not  have  been  done  without  great 
sacrifice,  and  if  such  had  been  the  intention  the  corporation 
never  would  have  purchased  it.  They,  therefore,  must  have 
intended  to  use  it  as  a  purt  of  their  capital,  or  to  keep  it  on 
hand  as  surplus  until  that  part  of  it  which  consisted  of  man- 
ufactured goods  could  be  sold,  in  the  regular  course  of  business, 
with  which  all  the  stockholders  were  familiar.  There  is  no 
evidence  that  they  have  not  converted  their  manufactured 
goods  into  cash  as  fast  as  it  can  be  done  in  the  successful 
prosecution  of  tKeir  business,  and  to  order  them  to  do  it  faster 
than  this,  is  simply  to  order  them  to  make  needless  sacrifices. 
The  reason  for  stating  the  amount  of  their  capital  at  so  much 
less  than  its  actual  amount  was  does  not  appear,  and  it  is  not 
very  important  that  it  should.  It  is  enough  to  say  of  it  that 
while  it  is  not  a  course  to  be  recommended  for  general  adop- 
tion, the  finding  in  this  case  is  very  full  to  the  efiect  that 
nothing  improper  or  fraudulent  was  intended  by  it;  and  the 
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snccess  of  their  bnsiness  fallj  Bustains  the  finding  that  the 
directors  have,  in  all  their  transactions,  exercised  a  soand  jndg* 
ment  and  discretion. 

Again,  the  court  finds  that  it  was  the  general  understanding 
of  the  stockholders  that  their  notes  against  the  corporation, 
given  for  the  largest  part  of  the  property  purchased  at  the 
time  of  the  organization,  as  they  should  be  paid,  should  be  re- 
garded  and  received  by  them  in  lieu  of  dividends,  which  im- 
plies certainly  that  no  dividends  should,  be  declared  until  that 
large  indebtedness  should  be  paid;  and  this  has  not  yet  been 
done  by  some  thirty  thousand  dollars.  But  there  was  as  much 
reason  for  declaring  a  dividend  when  the  corporation  was  first 
organized  as  there  is  now,  except  %o  far  as  the  comparatively 
small  sum  in  cash  on  hand  is  concerned.  As  then,  the  busi- 
ness appears  to  have  been  honestly  and  discreetly  managed; 
and  as  it  is  found,  moreover,  that  to  conduct  it  successfully 
requires  a  much  larger  capital  than  9175,000,  unless  a  consid- 
erable surplus  is  retained;  and,  as  we  believe  it  to  have  been 
the  intention  of  the  company  to  retain  a  surplus  to  at  least  the 
amount  of  its  capital  for  that  purpose,  and  as  the  ordering  of 
a  dividend  would  necessarily  involve  the  sacrifice  of  a  large 
amount  of  manufactured  goods  at  a  forced  sale,  it  appears  to 
us  that  it  would  be  very  inequitable  and  unjust  to  the  manag- 
ing majority  to  advise  the  superior  court  to  order  such  a  divi- 
dend to  made. 

The  remaining  question  is,  whetl^r  the  corporation  ought 
to  be  restrained  from  erecting  their  new  factory  for  the  manu- 
facture of  piano  key-boards.  The  directors,  at  the  time  the 
corporation  was  organized,  contemplated  the  prosecution  of 
this  business.  The  articles  of  association  state  the  purpose  of 
the  organization  to  be  to  manufacture,  sell  and  deal  in  all  kinds 
of  ivory,  shell,  horn,  bone,  rubber,  wood  and  other  combs,  and 
all  kinds  of  piano  and  melodeon  ivory,  and  other  articles  made 
in  whole  or  in  part  of  ivory,  shell,  horn,  bone,  India-rubber, 
gutta  percha,  composition,  wood  or  metal,  and  to  purchase,  eta, 
and  to  do  all  acts  connected  with  or  incidental  to  the  said  busi- 
ness or  the  prosecution  of  the  same.  It  is  not  very  strenuously 
claimed  but  that  the  manufacture  of  piano  key-boards,  as  con- 
nected with  the  manufacture  of  all  kinds  of  piano  ivory,  and 
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especially  of  all  other  articles  made  in  whole  or  in  part  of 
ivory,  composition,  wood  or  metal,  comes  within  the  contem- 
plated purpose  of  the  corpomtion,  as  expressed  in  the  articles. 
The  question,  therefore,  in  this  part  of  the  case,  is  confined 
merely  to  whether  the  contemplated  expenditure  for  this  fac- 
tory is  so  great  as  unnecessarily  and  unreasonably  to  hazard 
the  petitioners'  stock.  On  a  question  of  this  sort  much  must 
necessarily  be  left  to  the  discretion  of  the  managing  directors, 
and  so  long  as  they  keep  within  the  objects  contemplated  by 
the  articles  of  association,  and  the  expenditure  is  not  unrea- 
sonable in  reference  to  the  amount  of  their  capital,  a  court  of 
equity  ought  very  seldom  to  interfere  with  them.  In  the  or- 
ganization of  these  companies,  parties,  if  they  see  fit  to  do  so, 
can  provide  specifically  as  to  the  business  that  shall  be  trans- 
acted, and  if  they  omit  to  do  this,  but,  on  the  contrary,  express 
the  purposes  of  the  organization  in  such  general  terms  as  to 
admit  of  a  very  large  discretion  in  the  management  of  their 
business,  the  presumption  is  that  it  was  intended  that  the  dis- 
cretion of  tlie  man^agers  in  this  respect  should  be  unlimited. 
There  is  nothing  in  the  articles  here  that  shows  any  intention 
to  limit  the  discretion  of  the  managers  in  this  respect  to  the 
particular  business  contemplated,  except  it  be  the  naming  of  a 
sum  as  the  amount  of  the  capital.  This,  in  most  cases,  would 
and  ought  to  be  some  guide  in  respect  to  the  amount  that  it 
would  be  reasonable  to  expend  in  permanent  fixed  property 
and  machinery;  but  this,  in  this  case,  appears  to  have  been 
fixed  without  much  reference  to  the  amount  of  business  to  bo 
done.  We  feel,  therefore,  that  it  is  impossible  for  us  to  say 
that  the  expenditure  of  this  sum  ($35,000)  for  this  new  factory 
is  so  clearly  extravagant  and  disproportionate  to  the  amount 
of  capital  stock  as  to  justify  the  court  in  enjoining  against  it. 
We,  therefore,  advise  the  superior  court  to  dismiss  the  peti- 
tioners' bill. 

In  this  opinion  the  other  judges  concurred,  except  Oabpen- 
TEB,  J.,  who,  having  heard  the  case  upon  a  motion  to  dissolve 
the  injunction  in  the  court  below,  did  not  sit. 
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NOTES* 

A  stockholder  may  restrain. --A  stockholder  may  commence  a  snifc 
in  equity  on  behalf  of  himself  and  all  others  having^  a  common  interest  with 
him,  to  restittin  the  nnlawfal  acts  of  directors,  by  ii^anction;  or  to  require 
such  parties  to  account  for  a  fund  of  the  corporation  which  they  have  misap- 
propriated; and  this,  even  though  opposed  by  all  other  stockholders.  Keen 
V.  Johftson,  1  Stock.,  401;  Simpson  v.  Westminster,  etc.,  R,  Co,,  8  H.  L., 
717;  Ernest  e,  Nichols,  6  Id.,  401;  Railway  Company  v,  Allerton,  18  Wall., 
233.  But  it  seems  necessary  in  such  cases  that  the  corporation  should  first 
refuse  to  bring  the  suit;  in  which  case  the  corporation  should  also  bo  made 
a  party  defeni^ant.  Davenport  v,  Dows,  18  Wall.,  626;  Dodge  r.  Woolsey, 
18  How.  (U.  S.),  331;  Hersey  r.  Veazie,  24  Me.,  9;  Smilh  v.  Hurd,  12  Met. 
(Mass.),  371;  AlUn  r.  Curtis,  26  Conn.,  456;  Western  R.  Co.  v,  Nolan,  46 
N.  Y.,  513;  March  V.  Eastern  R,  Co,,  40  N.  H.,  548;  Same  v.  Same,  43 Id., 
515;  Lanman  v,  Lebanon,  3  Pa.  St.  ,'46;  Atwood  v.  Merry  weather,  L.  R.,  5 
Eq.,  464;  Samtul  v.  Holliday,  1  Woolw.,  400;  Heath  v,  Erie  R.  Co,,  8 
Blatch.,  347;  Brewer  t?.  Proprietors,  etc,  104  Mass.,  378;  Brown  p.  Van 
Dyke,  4  Halst.,  Gh.,  705;  Butts  t.  Woods,  38  Barb.,  181;  6.  c,  37  N.  T  , 
317;  Manderson  v.  Commercial  Bank,  28  Pa.  St.,  379;  Sears  v.  Hotchkiss, 
25  Conn.,  171;  Central,  etc,,  R,  Co.  v.  Collins,  40  Ga.,  582;  Gifford  v.  New 
Jersey,  efc.,2  Stock.,  171;  French  v.  Giffw'd,  30  Iowa,  148;  Wright  p,  Oro- 
tnlle  M,  Co,,  40  Cd.,  20;  Bagshaw.  v.  Eastern,  etc,  R.  Co.,  7  Hare,  114; 
Simpson  v.  Westminster  R.  Co.,  8  H.  L.,  717;  Kemgham  r.  WilUams,  L. 
B.,  6  Eq.,  228;  Attorney  v.  Easterlake,  II  Hare,  205;  Same  v.  Norwich,  etc, 
R.  Co.,  16  Sim.,  225;  21  L.  J.,  Ch.,  141;  Zdbriskie  v,  Cleveland,  etc,  R.  Co., 
23  How.,  381;  Memphis  v.  Dean,  8  Wall.,  64;  Belmont  v.  Erie  R.  Co.,  52 
Barb.,  637;  Bliss  v.  Anderson,  31  Ala.  (k.  b.),  613;  Black  v.  Delaware, 
etc,  R.  Co.,  7  C.  E.  Green  (22  N.  J.  Eq.),  130;  s.  c,  9  Id.  (24  N.  J.  Eq  ), 
455;  Balfour  v.  Ernest,  5  C.  B.  (n.  s.),  601;  28  L.  J.,  C.  P.,  170.  See,  also, 
Hoole  V.  Great  Western  R,  Co.,  L.  R.,  3  Ch.,  262;  Menier  v.  Hopkins*  Tel. 
Works,  L.  R.,  9  Ch.,  350;  Bird  v.  Bird's  Patent,  etc.  Id.,  358;  Coleman  v. 
Eastern  Counties  Railway  Company,  10  Beav.,  1;  Salomons  v,  Laing,  12 
Id.,  839;  Simpson  v.  Denison,  10  Hare,  62;  Munt  v.  Shrewsbury,  etc..  11 
Beav.,  1;  Stevens  v.  South.,  etc.,  R.  Co.,  Id.,  49;  Fisk  v.  Chicago,  etc,  R. 
Co.,  53  Barb.,  513;  Allen  v.  Curtis,  26  Conn.,  456;  McAlUer  v.  McMurray, 
58  Pa.  St.,  126. 

Directors  cannot  increase  capital  stock  beyond  the  chartered 

limits.— In  Railway  Company  v.  Allerton,  supra,  the  defendant  in  the  ap- 
peal filed  a  bill  praying  for  an  injunction  to  prevent  the  increase  of  the  cap- 
ital stock  of  the  company.  The  conrt  below  decreed  in  his  favor  and  the 
company  took  the  appeal. 

Mr.  Justice  Bbadiat,  in  delivering  the  opinion  of  the  oonrt,  observed: 
"  Without  attempting  to  decide  the  constitutional  question,  or  to  give  con- 
struction to  the  act  of  the  legislature,  we  are  satisfied  that  the  decree  must 
be  afiirmed  on  the  broad  ground  that  a  change  so  organic  and  fundamental 
as  that  of  increasing  the  capital  stock  of  a  corporation  beyond  the  limit  fixed 
by  the  charter,  cannot  be  made  by  the  directors  alone  unless  expressly  au- 
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thorized  thereto.  The  general  power  to  perform  all  corporate  acts  refers  to 
the  ordinary  business  transactions  of  the  corporation  and  does  not  extend  to 
a  reconstraction  of  the  body  itself,  or  to  an  enlargement  of  its  capital  stock. 
A  corporation,  like  a  partnership,  is  an  association  of  natoral  persons,  who 
contribute  a  joint  capital  for  a  common  purpose,  and,  although  the  shares 
may  be  assigned  to  new  individuals  in  perpetual  succession,  yet  the  number 
of  shares  and  the  amount  of  capital  cannot  be  increased,  except  in  the  man- 
ner expressly  authorized  by  charter  or  by  articles  of  association. 

"Authority  to  increase  the  capitel  stock  of  a  corporation  may,  undoubtedly, 
be  conferred  by  a  law  passed  subsequent  to  the  charter,  but  such  a  law 
should  be  regularly  accepted  by  the  stockholders.  Such  assent  might  be  in- 
ferred by  subsequent  acquiescence;  but,  in  some  form  or  other,  it  must  be 
given,  to  render  the  increase  valid  and  binding  on  them.  Changes  in  the 
purpose  and  object  of  an  association,  or,  in  the  extent  of  ite  constituency  or 
membership,  involving  the  amount  of  its  capital  stock,  are  necessarily  funda- 
mental in  their  character  and  cannot  on  general  principles  be  made  without 
the  express  or  implied  consent  of  the  members.''  The  decree  below  was  af- 
firmed. 

A  stockholder  may  enjoin  misapplication  of  ftmd8.-^In  Samuel 
V.  Uolliday,  supra,  a  bill  was  filed  by  plaintiffs,  stockholders  in  a  corpora- 
tion, to  enjoin  the  defendant  irom  disposing  of  property  conveyed  to  him  by 
the  corporation,  and  asking  for  a  decree -declaring  the  deed  of  trust  convey- 
ing such  property  and  the  sale  made  to  the  defendant  thereunder  void,  and 
restoring  the  property  to  the  corporation,  on  the  ground  that  the  proceed- 
ings were  void,  and  that  the  funds  had  thereby  been  misapplied.  The  able 
opinion  of  Mr.  Justice  Miller,  would  seem  to  require  another  limitetion 
of  the  doctrine  oi ultra  vires  to  corporate  acts.  He  observes:  "The  plaint- 
iffs' conduct  does  not  commend  them  to  a  court  of  equity.  The  trustees 
held  possession  of  the  property  four  months  before  the  sale.  During  all 
this  time  the  sale  was  advertised,  and  during  a  part  of  it  one  of  the  plaint- 
iffs was  a  director  in  the  company.  Both  of  them  knew  that  the  possession 
of  the  property  was  in  trustees;  that  the  business  had  been  taken  out  of  the 
officers  of  the  company,  and  that  the  sale  was  impending.  Payment  to 
HoUiday  of  what  was  due  him,  at  any  time  during  those  four  months, 
would  have  prevented  the  catastrophe,  which  in  effect  not  only  extinguished 
its  business  but  its  existence.  And  yet  neither  of  the  plaintiffs  made  any 
efforts  to  save  it  by  raising  the  money  and  tendering  payment  of  what  was 
due.  To  the  present  hour  no  effort  to  redeem  has  been  made.  By  this 
course  of  conduct  they  have  acquiesced  in  the  proceedings  taken  on  behalf 
of  Holliday,  and  are  concluded  thereby.  If  a  stockholder  intends  to  treat 
an  act  of  the  corporation,  or  ite  officers  or  agente  as  illegal,  he  must  insist 
upon  his  objections  before  the  act  is  committed.  He  cannot  stand  by  and 
see  it  done,  and  then  hold  the  persons  responsible  who  have  been  involved 
in  it."  See,  also,  Hodges  v.  The  N.  E.  Screw  Co.,  3  R.  1.,  9;  Peabody  v. 
Flint,  6  Allen,  52;  Graham  r.  The  Berkenhead,  etc.,  B.  Co.,  12  Beav.,  460; 
2  Mac,  &  G.,  146;  2  H.  &  T.  W.,  460;  20  L.  J.  (n.  s.),  446;  14  Jur.,  494; 
Hodgson  v.  The  Earl,  1  De  G.,  Mac.  &  G.,  6;  L.  J.  (n.  s.),  Ch.,  17;  16  Jur., 
1022;  F/ooks  v.  The  London  S.  W.  B.  Co.,  17  Jur.,  366;  19  E.  L.  &  Eq..  7. 

16 


226  ULTRA  VIBES. 

In  Bodge  v.  Woohef/,  18  How.  (U.  S.).  331,  the  plaintiff  was  a  stockfaolder 
in  a  bank,  and  the  defendant  a  collector  who  was  about  to  collect  a  tax 
which  was  illepfal;  and  the  plaintiff  had  requested  the  bank  to  take  le^^ 
steps  to  preyent  the  collection,  but  the  latter  had  refused  so  to  do.  The  Su- 
preme Court  of  the  United  States  held  that  the  suit  could  be  maintained  by 
the  plaintiff  against  the  collector  for  an  injunction.  The  court  obsenres, 
*'  It  is  now  no  longer  doubted  either  in  En^rland  or  the  United  States,  that 
courts  of  equity  in  both  have  a  jurisdiction  over  corporations  at  the  instance 
of  one  or  more  of  their  members  to  apply  preventive  remedies  by  injunction, 
to  restrain  those  who  administer  them  from  doings  acts  which  would  amount 
to  a  violation  of  their  charters,  or  to  prevent  any  misapplication  of  their 
capitals  or  profits,  which  might  result  in  lessening  the  dividends  of  stock- 
holders, or  the  value  of  their  shares;  as  either  party  may  be  protected  by  the 
franchises  of  a  corporation,  if  the  acts  intended  to  be  done  create  what  is  in 
the  law  denominated  a  breach  of  trust.  And  the  jurisdiction  extends  to  in- 
quiry into,  and  to  enjoin,  as  the  case  may  require  that  to  be  done,  any  pro- 
ceedings by  individuals,  in  whatever  character  they  may  profess  to  act;  if 
the  subject  of  complaint  is  an  imputed  violation  of  a  corporate  franchise, 
or  the  denial  of  a  right  growing  out  of  it,  for  which  there  is  not  an  ade- 
quate remedy  at  law.'* 

In  Ffooks  V.  London  dt  S.  W.  R,  Co.,  supra,  Lord  Cranworth  ob- 
served :  *'  This  court  will  not  allow  any  of  the  shareholders  to  say  that  they 
are  not  interested  in  preventing  the  law  of  their  company  from  being  vio- 
lated." 

Where  suit  may  be  brought  by  a  stockholder,  though  no  re- 
quest BO  to  do  is  made  to  the  corporation.— In  Heath  v.  The  Erie 
Railway  Company,  8  Blatchf.,  347  (1871),  it  was  held  that  where  the  bill  of 
a  stockholder  sets  out  acts  which  are  ultra  vires  in  issuing  shares  of  stock, 
and  also  breaches  of  trust  which  are  frauds  upon  the  stockholders,  as  such 
acts  and  breaches  of  trust  are  beyond  the  power  of  the  corporation  to  affirm 
or  sanction,  it  is  not  necessary  that  the  stockholder  should  aver  that  he  has 
applied  to  the  corporation  or  board  of  directors  to  bring  the  suit,  and  that 
they  have  refused. 

This  decision  is  sustained  by  many  American  and  English  authorities. 
See,  to  same  effect,  March  r.  Eastern  R,  Co.,  40  N.  H.,  548  (1860);  Peahody 
V,  Flint,  6  Allen  (88  Mass.),  52  (1863);  Gray  v,  Leiris,  £.  L.,  8  Eq.  Cases, 
526  (1869);  Atwool  v.  Merry  weather,  E.  L.,  5  Eq.  Cases,  464  (1867);  Hoole 
r.  Great  West,  R.  Co.,  E.  L.,  3  Ch.  App.,  262  (1^67). 

In  the  case  last  cited,  Lord  Justice  Rolt  observed:  '*If  the  act  com- 
plained of  is  illegal,  as  I  think  it  is,  I  do  not  at  present  see  why  any  single 
shareholder  should  not  be  at  liberty  to  file  a  bill  to  restrain  the  company 
§com  exceeding  their  powers.  *  *  *  If  one  individual,  having 
an  interest,  complains  of  an  act  of  the  whole  company,  or  the  executive  of  the 
whole  company,  as  being  illegal,  there  is,  as  a  general  rule,  no  necessity  for 
any  other  shareholder  being  present.'*  See,  also,  Gregory  v,  Patchett,  33 
Bev.,  595  (1864). 

In  Uersey  v,  Veazie,  24  Me.,  9,  the  court  say:  '*If  the  plaintiffs  have 
been  injured  by  these  fraudulent  acts,  they  should  have  taken  measures  to 
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have  the  corporation  obtain  redress.  If,  after  proper  exertions  made,  it  bod 
been  found  incapable  of  doing  it,  or  had  improperly  or  coUasively  refused  to 
do  it,  they  might,  perhaps,  have  obtained  redress  by  making  it  a  party  de- 
fendant/' 

This  is  undoubtedly  the  general  principle,  but  it  seems  applicable  only 
where  the  corporation  is  the  injured  party  and  should  sue,  and  not,  as  we 
have  seen,  where  the  stockholders  and  others  may  be  injured  personally  by 
the  illegal  and  fraudulent  acts  of  the  corporation,  through  its  directors  or 
immediate  managing  agents.  See,  also,  Allen  v  Curtis,  26  Conn.,  456; 
Bronaon  v.  La  Crosse  R.  Co.,  2  Wall.,  283;  Memphis  City  v.  Dean,  8  Id., 
64;  and  the  English  cases  of  Foss  v.  Harebottle,  2  Hare,  461  (1848);  Leicis  v. 
Gray,  £.  L.,  8  Eq.  Cas.,  541. 

But,  where  he  sues  for  a  wrong  done  by  the  directors,  whereby  the  assets 
of  the  corporation  are  wasted,  he  should  sue  not  only  in  his  own  behalf,  but 
for  the  benefit  of  all  others  in  the  same  situation,  and  the  corporation  should 
be  made  a  party.  Smith  v.  Rathbum,  66  Barb.,  402;  Smith  v,  Hurd,  12 
Met.  (Mass.),  371;  Lyman  v.  Bonney,  101  Mass.,  562. 

The  case  of  Heath  ▼.  Erie  B.  Co.,  supra.— In  this  case,  Blatch- 
FOBD,  J.,  reviews  many  authorities  on  the  question  of  the  jurisdiction  of 
courts  of  equity  in  case  of  a  bill  by  a  stockholder,  against  the  corporation, 
for  acts  ultra  vires  in  issuing  stock,  and  for  breaches  of  trust.  He  says: 
"  In  the  bill  before  us  there  are  many  acts  set  forth  which  are  ultra  vires.  On 
the  allegations  in  the  bill  it  would  appear  that  all  issues  of  stock  by  the  com- 
pany, other  than  such  as  were  specially  authorized  and  approved,  *  *  * 
[by  certain  acts  of  the  legislature]  were  unauthorized  and  illegal,  and  that 
no  authority  for  the  issuing  of  any  stock  by  the  company  can  be  derived 
from  the  tenth  section  of  the  general  railroad  act  of  April  2,  1850.  Besides, 
the  issues  of  stock  not  covered  by  the  acts  of  1860, 1861,  1862, 186i  and  1868 
[above  referred  to],  there  are  in  the  bill  many  acts  charged  in  respect  to  the 
use  and  application  of  the  corporate  funds  of  the  corporation,  which  were 
ultra  vires  of  the  corporation,  and  breaches  of  trust  on  the  part  of  Gould, 
Fisk  and  Lane  [also  parties  defendant],  who  constituted  a  majority  of  the 
executive  committee,  to  which  committee,  according  to  the  bill,  the  admin- 
istration of  the  affairs  and  funds  of  the  company  appears  to  have  been 
wholly  given  up  by  the  board  of  directors.  The  bill,  among  other  things, 
prays  for  preventive  relief,  by  injunction,  to  restrain  the  corporation  from 
issuing  any  new  certificates  of  stock,  except  on  the  surrender  and  cancella- 
tion of  certificates  for  existing  void  stock,  on  a  regular  transfer  thereof,  and 
to  restrain  Gould,  Fisk  and  Lane,  who  have  committed  such  breaches  of 
trust,  from  exercising  any  further  powers  as  directors,  executive  ofiicers,  or 
executive  committee,  and  from  interfering  with  or  disposing  of  its  property, 
funds  or  afilEurs. 

Now,  so  far  as  the  bill  sets  out  acts  ultra  vires  in  issuing  stock  and 
breaches  of  trust,  which  are  frauds  on  the  stockholders,  such  acts  and 
breaches  of  trust  are  beyond  the  power  of  the  corporation  or  its  directors  to 
affirm,  or  sanction,  or  make  good;  and  in  such  case,  the  authorities  agree 
that  the  reason  of  the  rule  for  an  application  to  the  corporation  or  its  board 
of  directors  to  bring  the  suit  does  not  exist.    Such  reason  is,  that  while  the 
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stockholder  is  prosecuting  his  suit,  the  corporation,  through  its  board  of 
directors,  may  affirm  and  make  good  the  acts  complained  of.  Bat  the  rule 
ceases  when  the  reason  ceases.  The  bill  is,  therefore,  clearly  maintainable 
in  respect  to  the  acts  ultra  vires  which  it  sets  forth,  and  the  preventive  reUef 
it  seeks,  founded  thereon,  without  reference  to  anything  contained  in  it/* 

Bestraining  corporate  elections.— It  may  be  proper  to  observe  that 
the  jurisdiction  of  courts  of  equity  has  frequently  been  invoked  in  this  coun- 
tiy  to  restrain  corporations  from  proceeding  to  the  election  of  officers  and 
parties  from  voting  upon  illegal  stock.  The  ground  of  interference  in  such 
cases,  has  rested  upon  fraud  and  illegality  in  the  issue  of  stock,  or  the  ap- 
propriation of  funds  to  be  used  for  the  purpose  of  influencing  and  controll- 
ing such  elections.  Campbell  v,  Paultney,  6  Gill.  &  J.,  d4  (1884);  Brown  v. 
Pacific  Mail  Steamship  Co.,  5  Blatchf.  (C.  C),  525.  See,  also,  Haight 
V.  Day,  1  Johns.,  Ch.,  18  (18U);  Walker  v,  Devereaux,  4  Paige,  229  (1833); 
and  Beed  v,  Jones,  6  Wis.,  680  (1857),  where,  under  the  peculiar  circumstan- 
ces of  the  case,  iiyunctions  were  denied. 

As  to  injunction  to  restrain  the  use  of  spurious  and  fraudulent  stock,  see 
New  York  and  New  Haven  Bailroad  Company  v,  Schuyler,  34  N.  Y .,  30. 

A  stockholder  may  restrain  the  appropriation  of  Ainds  of  the 
corporation  to  extensions.— In  Stevens  v.  Builand  dt  Boston  B,  Co.,  29 
Vt.,  562,  the  court  held,  that  if  a  majority  of  the  railway  company  obtain 
an  alteration  of  their  charter,  which  is  fundamental  so  as  to  enable  them  to 
build  an  extension  of  their  road,  any  shareholder  who  has  not  assented  to 
the  act  may  restrain  the  company  from  applying  the  funds  of  the  original 
organization  to  the  extension. 

In  Clearwater  v.  Meredith,  1  Wall.,  25,  Mr.  Justice  Davis,  who  deliv- 
ered the  opinion  of  the  court,  expresses  these  views  in  reference  to  this 
change  of  the  original  objects  of  the  corporation:  "  When  any  person  takes 
stock  in  a  railroad  corporation,  he  has  entered  into  a  contract  with  the  com- 
pany that  his  interests  shall  be  subject  to  the  direction  and  control  of  the 
proper  authorities  of  the  corporation,  to  accomplish  the  object  for  which  the 
company  was  organized.  He  does  not  agree  that  the  improvement  to  which 
he  subscribed  should  be  changed  in  its  purpose  and  character,  at  the  will 
and  pleasure  of  a  majority  of  the  stockholders,  so  that  new  responsibilities, 
and  it  may  be  new  hazards,  are  added  to  the  original  undertaking.  He  may  be 
very  willing  to  embark  in  one  enterprise,  and  unwilling  to  engage  in  another; 
to  assist  in  building  a  short  line  of  railway,  and  averse  to  risking  his  money  in 
one  having  a  longer  line  of  transit.  But  it  is  not  every  unimportant  change 
which  would  work  a  dissolution  of  the  contract.  It  must  be  such  a  change, 
that  a  new  and  a  different  business  is  super-added  to  the  original  undertak- 
ing." See,  also,  The  Hartford,  etc.,  B.  Co.  v.  Crosswell,  5  Hill,  383;  Banet 
V.  The  Alton,  etc.,  B.  Co.,  13  Ills.,  510;  McM^han  v.  Morrison,  16  Ind.,  172; 
McCrary  v.  Junction  B.  Co.,  9  Id.,  358;  Lauman  v.  Lebanon  Valley  B.  Co., 
30  Pa.  St.,  46;  Gray  v.  Monongahela  Nav.  Co.,  2  W.  &  S.,  150. 

In  Kean  v.  Johnson,  1  Stockt.,  401,  the  facts  were  as  .follows:  A  railroad 
under  a  special  charter  had  been  constructed  from  Elizabethtown  to  Somer- 
ville  in  New  Jersey.    Another  company  had  been  chartered  to  construct  an- 
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other  road  from  Somerville  to  the  Delaware  River.  The  latter  company  was, 
by  its  charter,  authorized  to  purchase  the  Eiizabethtown  and  Somerville 
roadfSO  as  to  make  a  continuous  line  across  the  State  of  New  Jersey,  and  on 
the  purchase  being  effected  the  two  roads  were  to  become  consolidated  into 
one  by  the  name  of  the  Central  Railroad  Company  of  New  Jersey.  After 
an  agreement  for  said  purchase  had  been  entered  into,  Eean,  a  stockholder 
in  the  first  railroad  company  above  mentioned,  filed  a  bill  to  set  aside  the 
agreement  and  to  restrain  all  further  proceedings  under  it.  The  cause  was 
referred  to  a  master  whose  opinion  was  sustained  on  demurrer.  He  says: 
**As  stockholders  they  own  the  road  in  common,  to  be  employed  in  specified 
uses.  Each  owns  a  share  in  the  whole,  and  is  to  have  a  proportionate  share 
in  the  profits.  They  have  invested  a  portion  of  their  capital  in  it,  and  in  it 
alone.  They  have  a  right  in  the  road,  and  in  every  dollar  it  earns.  The 
directors  are  their  trustees  to  employ  the  joint  capital  in  the  management 
of  the  road,  and  the  road  only,  to  the  end  that  from  the  investment  the 
stockholders  have  chosen  they  may  reap  the  contemplated  profits;  and  this 
is  the  agreement  of  the  stockholders  among  themselves.  They  each  con- 
tract with  the  other  that  their  money  shall  be  so  employed.  What  the  ma- 
jority determine  within  the  scope  of  this  mutual  contract  they  each  agree 
to  abide  by;  but  there  their  mutual  contract  ends,  and  no  majority,  however 
large,  has  a  right  to  divert  one  cent  of  the  joint  capital  to  any  purpose  not 
contemplated  with,  and  growing  out  of  this  original,  fundamental,  joint 
intention.'*  See,  also.  Union  Lock  dt  Canal  Co.  v.  Loume,  IN.  H.,  44^ 
Middlesex  T,  C,  v,  Locke,  8  Mass.,  268;  Same  v.  Sivan,  10  Mass.,  385; 
Bagshaw  d.  Eastern  Counties  B,  Co,,  7  Hare,  Ch.,  114;  Salomon  v.  Laing,  12 
Bev.,  a39;  2  Hare,  Ch.,  461;  Solomon  v.  Bandall,  3  M.  &  C,  Ch.,  444;  Pres- 
ton V.  Grand  Coll  D.  C,  11  Sim.,  Ch.,  327. 

Gtoneral  rule  applicable  to  eojoining  corporationa.— The  gen- 
eral rule  is  that  if  a  corporation  is  about  to  engage  in  an  enterprise  not 
authorized  by  the  charter,  or  not  originally  contemplated  by  the  corporation, 
as  shown  by  its  provisions,  a  court  of  equity  will,  by  iqjunction,  restrain 
such  acts  at  the  instance  of  a  stockholder,  and  for  the  protection  of  the 
rights  of  stockholders.  March  v.  Eastern  B.  Co.,  40  N.  H.,  548;  Pursey  v. 
Kinnear,  42  111.,  160;  Winnehrenor  v.  Colder,  43  Pa.  St.»  244;  Nazro  v. 
Merchants'  Mut,  Ins.  Co,,  14  Wis.,  295;  Central  B,  Co,  v.  Collins,  40  Ga., 
582;  Breman  v,  Bufford,  6  E.  L.  &  Eq.,  106;  Kean  v.  Johnson,  1  Stockt 
(N.  J.),  401;  Simpson  v,  Westminster  Palace  Hotel  Co  ,  8  H.  L.,  712.  But 
duQ  diligence  must  be  shown;  and  if  delays  are  made  in  the  assertion  of 
such  rights  and  large  sums  of  money  have  been  expended  in  enterprises  that 
are  even  ultra  vires,  a  court  of  equity  will  not  grant  relief  by  restraining  the 
further  prosecution  of  the  enterprise.  Ooodin  v,  Cincinnati,  etc,.  Canal  Co,, 
18  Ohio  St.>  169;  Attorney-General  v.  Delaware,  etc.,  B.  Co.,  27  N.  J.  Eq., 
1;  Kent  v.  Jackson,  14  Beav.,  367;  Gregory  v.  Patchett,  33  Id.,  595. 

In  such  cases  the  courts  act  with  caution,  and  in  determining  whether  or 
not  they  will  restrain  the  corporation,  they  will  duly  consider  the  convenience 
or  inconvenience  likely  to  arise  from  the  restraint  as  well  as  the  extent  of 
the  iig'nry  likely  to  arise  from  the  prosecution  of  the  illegal  act,  and  the 
certainty  or  uncertainty  of  the  act  being  illegal  or  beyond  the  scope  of  cor- 
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porate  power.    Fulden  v.  Lancashire,  etc.,  B,  Co,,  2  De  G.  &  S.,  581;  Bul- 
lock V,  Chapman,  2  Id.,  673. 

We  here  observe  a  departure  from  the  rigid  rule  at  law  that  ultra  vires 
acts  are  absolutely  yoid,  under  all  circumstances,  as  maintained  in  the  ear* 
Her  cases  in  the  law  courts. 

Instances  of  restraint  by  ixgunction.— In  Kemaghan  v.  Williams, 
L.  R.,  6  Eq.,  228,  the  directors  of  the  Dublin  Trunk  Connecting  Railway 
Company  instituted  suit  against  the  company,  directors  and  other  persons, 
for  the  purpose  of  recovering  for  the  company  moneys  alleged  to  have  been 
misapplied.  Afterward  on  the  reconstruction  of  the  board  of  directors 
Williams  and  his  co-plaintiffs  became  directors,  and  at  a  general  meeting  of 
the  stockholders  the  directors  were  authorized  to  prosecute  the  suit  aforesaid 
at  the  expense  of  the  company  and  for  its  benefit.  Subsequently  a  bill  was 
filed  by  a  shareholder  to  prevent  the  directors  from  so  acting.  The  Master 
of  the  Rolls  decided  that  the  resolution  of  the  board  was  ultra  vires;  that  the 
adoption  by  the  corporation  of  the  acts  of  the  plaintififo  in  the  suit  was  not 
authorized,  as  such  action  was  not  instituted  by  persons  purporting  to  repre- 
sent the  corporation  and  to  act  on  its  behalf,  and  he  restrained  the  directors 
from  acting  upon  it.  But  see  in  case  of  proceedings  instituted  or  defended 
by  corporations  on  behalf  of  persons  authorized  by  statute  so  to  do,  Corox-^ 
ion's  Case,  5  D.  G.  &  S.,  432;  Hull  v.  Taylor,  E.  B.  &  E.,  107;  27  L.  J..  Q. 
B.,  311. 

Bestraint  of  applications  to  alter  charters.— The  jurisdiction  of 
courts  of  equity  has  frequently  been  asserted  in  England  to  restrain  appli- 
cations to  Parliament  for  amendments  of  charters.  Stockton  dt  Hartlepool  B. 
Co.  v.  The  Leeds,  etc.,  B.  Co.,  2  Phillips,  C.  C,  6  (1848);  Lancashire  dt 
Carlisle  B.  Co.  v.  Northwestern  B.  Co.,  2  K.  &  I.,  293;  25  L.  J.,  Ch.,  223; 
Heathcoate  v.  North  Staffordshire  B.  Co.,  2  Mac.  &  G.,  100;  20  L.  J.,  Ch., 
82  (1850).  But  see  Ware  v.  Tfie  Grand  Junction  W.  W.  Co.,  2  Rusa.  &  M., 
470. 

In  this  country  the  jurisdiction  of  courts  of  equity  for  this  purpose  has 
been  denied.  Story  v.  Jersey  City  (^  Bergen  Point  Plank  *Boad  Co.,  1  C. 
E.  Green  (16  N.  J.  Eq.),  IB.  In  this  case  the  Chancellor  observes:  *'  The 
plank  road  company  were  incorporated  with  power  to  construct  a  plank  road 
upon  an  ancient  public  highway  and  with  the  franchise  of  taking  tolls 
thereon.  No  limit  is  fixed  for  the  duration  of  the  charter.  The  legislature 
have  since  incorporated  a  company  to  construct  a  horse  railroad  between  the 
same  termini.  They  have  authorized  the  plank  road  company  to  lay  rails 
upon  their  track.  They  have,  however,  provided  that  if  the  plank  road  shall 
be  continued,  and  if  the  rails  are  laid  thereon  by  the  plank  road  company, 
they  shall  be  so  laid  as  not  to  hinder  or  obstruct  public  travel.  It  must  be 
presumed  that  the  public  convenience  demanded  the  increased  facility  to  be 
afforded  by  the  construction  of  the  railroad.  Of  that  the  legislature  were 
the  peculiar  and  exclusive  judges. 

*  *  The  complainant,  a  stockholder  in  the  plank  road  company,  now  asks 
that  the  company  shall  be  restrained  from  making  any  application  to  the 
legislature  to  abandon  or  change  any  part  of  their  route,  for  this,  it  is  in- 
sisted, would  be  fundamentally  changing  the  objects  of  tlie  company  with- 
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out  his  consent;  and  that  the  railroad  company,  its  officers,  stockholders  and 
promoters,  shall  be  enjoined  from  aiding  and  abetting  such  application.  If 
this  claim  has  any  foundation  in  law  or  in  equity,  which  is  by  no  means  ad- 
mitted, and  if  it  be  recognized,  it  would  place  it  in  the  power  of  a  single 
stockholder,  for  his  own  pecuniary  benefit,  against  the  wishes  of  every  other 
stockholder  and  the  convenience  of  the  whole  community  interested  in  the 
line  of  travel,  to  prevent  even  a  petition  for  a  change.'*  See,  also,  Stevens  v. 
Rutland  <t  Burlington  R,  Co.,  29  Vt.  App.,  545. 

In  People,  etc,  v.  Canal  Board,  55  N.  Y.,  400,  Allbk,  J.,  observes: 
"  Courts  will  not  restrain  and  prohibit  a  citizen  from  petitioning  the  legisla- 
ture, or  any  public  body,  or  asking  action  by  either  in  his  behalf,  whether 
with  or  without  the  authority  of  law,  unless  to  do  so  would  be  a  violation  of 
somecovenantagreement  with  others.''  Citing  Stockton  dt  Hartlepool  R. 
Co,  V.  Leeds,  etc.,  R.  Co.,  2  Phillips,  666.  See,  also,  Telford  v.  Metropolitan 
Board,  L.  R.,  13  £q.,  574.     . 

Bestraint  of  use  of  funds  to  promote  bills,  etc.— We  have 
noticed  in  various  cases  the  application  of  the  doctrine  of  ultra  vires  as  a 
defense  to  suits  at  law  on  contracts  entered  into  by  corporations  for  the  pay- 
ment of  money  for  services  and  expenses  in  promoting  biUs  in  Parliament, 
having  for  their  object  the  conferring  of  additional  powers  and  privileges 
upon  the  corporations.  See  ante,  Ch.  I.  But  its  more  just  and  equit- 
able application  is  as  a  preventive  remedy,  where,  in  such  cases,  the 
corporation  is  restrained  by  injunction  in  a  court  of  equity  from  entering 
into  ultra  vires  contracts;  and,  generally  from  doing  any  ultra  vires  acts. 
And  we  find  numerous  cases  where  corporations  have  been  restrained  from 
using  funds  created  for  specific  objects,  to  aid  in  the  promotion  of  bills  for  a 
fundamental  change  of  dharters. 

In  Muniv.  The  Shewsburg  dt  Chester  B.  Co.,  13  Beav.,  1  (1880),  the 
facts  were  these:  The  railway  of  the  defendant  communicated  with  the 
river  Dee,  upon  the  banks  of  which  the  company  were  empowered  to  erect 
wharfs,  etc.,  and  take  tolls,  which  was  done.  The  navigation  of  the  Dee 
having  deteriorated  by  gradual  filling  up,  and  fears  being  entertained  that 
it  would  soon  be  rendered  useless  for  navigation,  and  the  company's  wharfs 
prejudiced  and  their  traffic  impaired  thereby,  the  company's  directors,  with 
the  sanction  of  a  general  meeting  of  the  company,  introduced  into  Parlia- 
ment a  bill  for  the  improvement  of  the  navigation  of  the  river  Dee.  The 
plaintiff  was  a  shareholder,  and  filed  a  bill  on  behalf  of  himself  and  other 
shareholders,  inter  alias,  fof  an  injunction  to  restrain  the  application  of  the 
funds  of  the  railway  company,  in  or  towards  the  payment  of  any  expenses 
incurred  or  to  be  incurred  in  the  prosecution  of  the  bill,  and  from  taking  any 
steps  or  incurring  any  expense  in  the  name  or  on  account  of  the  railway 
company,  with  a  view  to  improve  the  navigation  of  the  river.  The  Master 
of  the  Rolls  said:  **  It  appears  that  this  company  was  at  first  established 
for  the  construction  of  a  railway  only,  but  it  being  important  to  make  it 
serve  as  an  outlet  for  the  minerals  produced  in  the  district  through  which  it 
passed,  a  branch  was  brought  down  to  the  river  Dee.  At  that  place  the 
company  was  authorized  to  erect  extensive  wharfs  and  warehouses,  and 
it  then  became  not  only  a  railway  company,  but  a  company  for  erecting 


232  ULTRA  VIBES. 

wharfs  and  warehoa^es.  It  mast  hare  been  foreseen  that  the  company 
might  have  very  extensive  basiness  on  these  wharfs  and  within  these  ware- 
honses,  and  it  could  not  fail,  therefore,  to  be  known  to  everybody  concerned 
in  this  railway,  that  they  were  materially  interested  in  the  navigation  of  the 
river  Dee,  on  the  banks  of  which  the  wharfs  and  warehouses  were  to  be 
erected.  The  state  of  navigation  must  have  been  known;  and  it  must,  I 
think,  be  assumed  that  the  railway,  wharfs  and  warehouses,  were  con- 
structed with  reference  to  the  known  existing  state  of  the  river,  and  on  the 
supposition  that  the  river  and  its  navigation  were  then  in  such  a  state  as  to 
enable  this  company  to  make  profitable  use  of  its  railway,  wharfs  and  ware- 
houses; for  if  it  had  been  thought  necessary  to  improve  it  for  the  purpose  of 
this  railway,  there  seems  no  reason  why  powers  to  contribute  towards  that 
improvement,  should  not  have  been  inserted  in  these  acts  of  Parliament,  in 
the  same  way  as  the  powers  for  the  construction  of  wharfs  and  warehouses. 

It  turns  out  that  the  navigation  is  not  only  worse  than  in  former  times, 
but  is  in  a  deteriorating  state,  so  much  so,  that  a  report  has  been  made  upon 
a  Government  Commission  that  in  time  it  is  likely «to  be  choked  up,  unless 
effective  means  be  taken  to  prevent  it.  This  information  was  important  to 
the  company,  whose  prosperity  must  depend  probably  in  a  material  degree 
on  the  navigation  of  the  river  Dee  being  kept  in  a  good  state.  It  was  there- 
fore natural  enough  for  them  to  wish  not  only  that  the  deterioration  of  the 
navigation  should  be  prevented  but,  if  possible,  be  improved.  I  do  not 
therefore  in  the  least  doubt  that  if  there  were  funds  legally  applicable  to  the 
purpose,  it  would  be  very  advantageous  to  this  company  to  apply  them  in 
improving  the  navigation  of  this  river;  and  if  the  navigation  could  not  be 
improved,  or  its  deterioration  could  not  be  prevented  without  it,  and  there 
were  funds  applicable  for  that  purpose,  I  am  not  at  all  disposed  to  deny  that 
it  might  be  a  most  profitable  and  useful  application  of  those  funds,  so  to  apply 
them.  But  there  being  no  powers  in  the  act  of  Parliament  which  extend 
to  this  matter,  the  question  is,  whether  the  company  who  have  these  funds 
only  for  the  particular  purpose  prescribed  in  the  act  of  Parliament,  have  a 
right  to  apply  them  to  any  other  purpose  whatever? 

I  think  it  has  been  absolutely  and  now  unalterably  decided  in  the  Court 
of  Chancery,  that  companies  who  are  possessed  of  funds  for  objects  which 
are  distinctly  defined  by  act  of  Parliament,  cannot  be  allowed  to  apply  them 
to  any  other  purpose  whatever,  however  advantageous  or  profitable  that 
purpose  may  appear  to  be  to  the  company,  or  to  the  individual  meml)er8  of 
the  company.'*  See,  also,  The  Attomey-Oeneral  v.  The  Corporation  of 
Norwich,  16  Sim.,  225;  Stevens  v.  The  South  Devon  R.  Co,,  Id.,  48;  The 
Great  Western  R.  Co,  v.Rushout,  5  De  Gex  &  S.,  290;  10  E.  L.  &  £q.,  72; 
Simpson  v.  Denison,  10  Hare,  51;  1(5  Jur.,  828;  Vance  v.  East  Lancashire 
R,  Co.,  3  K.  &  J.,  50. 

Where,  however,  the  constating  instruments  provide  for  the  application 
or  appropriation  of  funds  for  the  purpose  of  promoting  bills  it  will  not  be 
ultra  vires f  or  ei^joined  by  the  courts.  Lyde  v.  The  Eastern  Bengal  R.  Co., 
36  Beav.,  10. 

The  corporation  may  restrain  the  transfer  of  bonds  Lssued  ultra  vires, 
Delqfield  v.  The  State  of  Illinois,  26  Wend.,  191. 
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CHAPTER  YL 


ILLUSTRATION  OF  THE   DOCTRINE  IN   ITS  APPLICATION   IN 
SUITS  FOR  A  SPECIFIC  PERFORMANCE. 


THIBTBENTH  SELECTED  CASE. 

Shbewsbubt  and  Birmingham  Railwat  CoMPAirr  v.  North- 
western Railway  Company.* 

Shrewsbury  and  Birmingham  Railway  Company,  Appel- 
lants. 

The  Northwestern  Railway  Company  and  Shropshire 
Union  Railway  and  Canal  Company,  Respondents. 

Prima  facie  all  corporate  bodies  are  bound  by  contracts  under  their  common 
seal;  but  this  prima  facie  power  to  contract  cannot  be  insisted  on  as  to 
matters  where,  from  the  nature  of  the  corporate  body,  or  the  object  of  its 
incorporation,  it  is  expressly  or  impliedly,  **  by  reasonable  inference," 
prohibited  from  contracting.  A  contract  as  to  such  matters  is  uUra 
vires. 

Where  a  contract  between  two  companies  proves  to  be  one  by  which  one  of 
the  contracting  parties  will  gain  considerable  advantages  at  the  expense 
of  the  other,  while  the  other  will  receive  no  corresponding  benefit, 
whether  such  contract  is  or  not  legally  valid,  equity  will  not  aid  in  en- 
forcing it  by  a  decree  of  specific  performance. 

A  private  act  of  Parliament  authorized  one  railway  company  to  accept  a  lease 
of  another  railway;  the  directors  of  the  first  company  then  entered  into 
an  agreement  with  the  directors  of  a  third  company,. the  stipulations  of 
which  were  to  be  performed  *' during  the  continuance  of  such  lease." 
No  lease  within  the  provisions  of  the  act  was  ever  granted.  The  agree- 
ment appeared  to  be,  if  legally  valid,  at  least  unfair  to  the  shareholders 
of  one  of  the  companies. 

Held,  That  Iquity  would  not  enforce  it  by  a  decree  for  specific  perform- 
ance. 

•Bcported  in  6  H.  L.  Om.,  113  (1867). 
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LoBD  St.  Lbonabds  and  Lord  Weksletdale,  beiDg  Bhare- 
holders  in  one  of  the  companies,  declined  to  take  part  in  the 
hearing  of  the  case. 

In  this  case  there  had  been  a  suit  to  enforce  an  agreement 
entered  into  between  the  appellants  and  respondents.  The 
circumstances  out  of  which  that  suit  arose  were  these: 

The  Shrewsbury  and  Birmingham  Railway  is  the  property 
of  the  appellants,  and  runs  in  a  southerly  direction  from 
Shrewsbury  through  Wellington  and  Shiffiial  to  Wolver- 
hampton. 

The  Shropshire  Union  line  runs  in  a  similar  direction  from 
Shrewsbury  through  Wellington  (this  part  of  the  line  being 
common  to  both  companies),  and  thence  by  (rnosall  to  Staf- 
ford. 

The  Northwestern  Hallway  runs  from  London  through 
Rugby  to  Birmingham,  and  then  through  Walsall  to  Porto- 
bello,  skirts  the  town  of  Wolverhampton,  outside  which  there 
is  a  station,  and  thence  on  to  Stafibrd.  Here  it  joins  the  Shrop- 
shire Union  line  and  curves  round  through  Gnosall  to  Well- 
ington, and  then  proceeds  by  the  same  line  as  that  of  the  ap- 
pellant to  Shrewsbury.  The  respondents  also  hold,  on  lease,  a 
railway  called  the  Trent  Valley  line,  which  runs  from  Rugby 
through  Tamworth  to  Stafford,  and  thence  on  as  before  to 
Shrewsbury.  They  have  also  another  railway  called  the  Stour 
Valley  line,  which  runs  from  Birmingham  to  Wolverhampton, 
where  it  joins  the  appellants'  railway. 

In  1847  the  main  line  of  the  Northwestern  was  completed; 
the  Trent  Valley  line  was  in  the  course  of  formation,  and  th^ 
Northwestern  Company  received  the  power  (which  it  has  since 
exercised)  of  taking  that  line  on  lease.  The  Shropshire  Union 
line  was  then  in  the  course  of  being  formed,  and  by  the  acts 
obtained  by  that  company,  as  well  as  by  those  obtained  by  the 
appellants,  provisions  were  made  for  the  management  of  that 
part  of  the  line  which  was  common  to  the  two  companies,  by 
a  joint  committee  of  directors  formed  from  the  members  of 
both. 

In  1847  the  Northwestern  Company  applied  to  Parliament 
for  leave  to  take  on  lease  the  Shropshire  Union  line.  It  was 
believed  that  if  that  application  should  be  granted,  the  North- 
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vesterD  Company  would  be  in  a  position  to  command  the  traf- 
fic between  Birmingham,  Wolverhampton  and  Shrewsbury,  a3 
well  as  between  Rugby,  Birmingham,  Staiford  and  Shrews- 
bury. The  appellants,  therefore,  opposed  the  application,  and 
that  opposition  led  to  the  agreement  which  was  the  subject  of 
this  suit. 

On  the  13th  of  May,  1847,  certain  articles  were  executed 
between  the  appellants  of  the  one  part,  and  the  respondent 
of  the  other  part,  by  which  it  was  arranged:  "  1.  That 
all  traffic  between  Wellington  or  Shrewsbury,  or  inter- 
mediate stations  and  Eugby,  or  any  point  to  the  south  of 
Bugby,  shall  be  kept  separate,  and  divided  between  the  two 
companies,  in  proportion  to  the  mileage  traveled  over  each 
of  the  lines  of  the  Shrewsbury  and  Birmingham  and  the 
Shropshire  Union  companies,  such  joint  account  and  divis- 
ion, however,  to  be  optional  with  the  Shrewsbury  and  Bir- 
mingham Company.  This  arrangement  to  include  all  the 
London  traffic  by  whatever  route  it  may  pass.  2.  Neither 
the  Shropshire  Union  nor  the  Northwestern  shall,  during 
the  continuance  of  such  joint  account  and  traffic,  convey 
from  Wellington,  or  any  part  of  their  line  westward  of  Wel- 
lington, goods  or  passengers  to  any  part  of  the  Slirewsbury 
and  Birmingham  line  east  of  the  same  place,  or  be  entitled  to 
participate  in  such  traffic"  An  agi'eement  was  to  be  forthwith 
prepared  to  carry  these  articles  into  execution.  In  conse- 
quence of  these  articles,  the  opposition  to  the  bill  was  with- 
drawn, and  the  act,  10  and  11  Yict.,  c.  121,  passed.  It  was 
entitled  ^'  An  act  to  authorize  a  lease  of  the  undertaking  of 
the  Shropshire  Union  Railways  and  Canal  Company  to  the 
London  and  Northwestern  Railway  Company." 

After  the  passing  of  this  leasing  act,  an  agreement  dated 
12th  October,  1847,  for  more  effectually  carrying  it  into  opera- 
tion was  made.  This  agreement  was  entered  into  between  the 
Shrewsbury  and  Birmingham  Company,  of  the  one  part,  and 
the  London  and  Northwestern  and  the  Shropshire  Union  com- 
panies of  the  other  part,  and  was  sealed  with  the  seal  of  each 
company  respectively.  It  recited  the  matters  already  stated, 
and  then  proceeded  to  stipulate,  1st.  ^'  That  the  Shropshire 
Union  or  the  Northwestern  Company  shall  at  all  times  during 
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the  continuance  of  any  such  lease  authorized  to  be  granted  by 
such  act,  keep  a  separate  account  of  all  passengers,  etc,  ';rhich 
such  companies,  or  either  of  them,  shall  carry  from  Shrewsbury 
or  Wellington,  or  from  any  point  between  those  two  to  Rugby, 
or  to  any  places  on  the  London  side  of  Kugby  on  the  line  of  tlie 
Northwestern  Company,  and  also  of  passengers  which  such 
companies,  or  either  of  them  shall  carry  from  Rugby,  or  any 
place  to  the  south  of  Rugby  on  the  line  of  the  Northwestern 
Company,  to  Wellington  or  Shrewsbury,  or  to  any  point  be- 
tween the  two  last  mentioned  places.  And  the  Shrewsbury 
and  Birmingham  shall  keep  a  separate  account  of  all  pas- 
sengers, etc.,  which  such  company  shall  carry  from  Shrews- 
bury or  Wellington,  or  from  any  point  between  those  two 
places  to  Rugby,  or  any  place  on  the  London  side  of  Rugby 
upon  the  line  of  the  Northwestern  Company,  or  to  London, 
either  upon  the  last  mentioned  line  or  upon  that  of  any  other 
Company." 

2d.  "  That  the  Shropshire  Union  or  the  Northwestern  Com- 
pany on  the  one  part,  and  the  Shrewsbury  and  Birming- 
ham on  the  other,  shall  respectively  make  out  a  half-yearly 
account  in  abstract  of  all  the  matters  mentioned  in  the  fii*st 
article,  which  accounts  were  to  be  audited,  and  the  auditors 
were  to  determine  how  much  of  the  moneys  had  been  received 
in  respect  of  the  distance  from  Shrewsbury  or  Wellington,  or 
from  any  point  between  those  two  places,  to  Stafford  or  Wol- 
verhampton, or  from  Stafford  or  Wolverhampton  to  Shrews- 
bury or  Wellington,  or  to  any  point  between  those  two  places; 
and  such  sum,  when  so  ascertained,  shall  be  divided  between 
the  said  Shropshire  Union  Company  and  the  Northwestern 
Company  as  one  party,  and  the  Shrewsbury  and  Birmingham 
Company,  as  the  other  party,  in  the  following  proportions; 
(that  is  to  say):  six-thirteenth  equal  parts  to  the  Shropshire 
Union  Company  and  Northwestern  Company,  and  the  remain- 
ing seven-thirteenth  equal  parts  to  the  Shrewsbury  and  Bir- 
ningham  Company,  those  proportions  being  considered  as  sub- 
stantially corresponding  with  the  relative  lengths  of  the  lines 
of  the  Shropshire  Union  Railways  and  Canal  Company  from 
Wellington  to  Stafford,  and  the  line  of  the  Shrewsbury  and 
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Birmingham  Sailway  Company  from  Wellington  to  Wolver- 
hampton. 

3d.  "That  during  the  continuance  of  any  such  lease  as 
aforesaid  neither  the  Shropshire  Union  Company  nor  the 
London  and  Northwestern  Company  shall  convey  passengers 
from  Shrewsbury  or  Wellington,  or  from  any  point  between 
those  two  places,  to  any  point  or  place  on  the  line  of  the 
Shrewsbury  and  Birmingham  Railway,  or  the  Birmingham, 
Wolverhampton  and  Stour  Valley  Railway,  nor  use  the  line 
of  the  Shropshire  Union  Railway  by  Q^nosall  or  Stafford  to 
compete  for  any  traffic  which  properly  belongs  to  the  Shrews- 
bury and  Birmingham  Railway. 

4th.  "That  the  agreement  hereby  come  to  shall  not,  in 
any  manner,  be  evaded  or  eluded  by  either  of  the  contracting 
parties;  nor  shall  any  arrangement,  scheme,  device  or  con- 
trivance be  resorted  to  or  attempted  for  that  purpose; "  and  in 
case  of  any  dispute  it  was  to  be  referred,  at  the  request  of 
either  of  the  said  companies,  to  the  arbitration  of  an  umpire 
appointed  by  the  railway  commissioners. 

6th.  It  was  provided  that  it  should  be  lawful  for  the 
Shewsbury  and  Birmingham  Company  to  put  an  end  to  this 
agreement  by  six  months'  notice  in  writing,  to  be  given  to  the 
Shropshire  Union  Company. 

The  only  part  of  the  Shropshire  Union  line  which  was  ever 
completed  was  that  from  Shrewsbury  through  Wellington  to 
Stafford,  which  was  in  use  prior  to  the  ninth  of  October,  1849, 
but  no  other  part  of  that  line  has  been  completed,  and  no 
lease  of  the  whole  "undertaking"  has  heeti  granted  to  the 
Northwestern  Company. 

The  appellants'  railway  was  completed  and  opened  for  pub- 
lic use  and  traffic  on  the  13th  of  November,  1849.  Previously 
thereto  the  appellants  gave  notice  to  the  respective  secretaries 
of  the  respondent  of  the  intended  opening  of  their  railway, 
and  upon  the  same  being  opened  they  called  u^on  the  London 
and  Northwestern  Railway  Company  to  keep  the  accounts 
stipulated  for  by  the  above  mentioned  agreement.  This 
demand  was  not  complied  with. 

On  the  17th  of  December,  1849,  the  appellants  filed  a  bill 
setting  forth  all  these  facts  and  praying  for  specific  preform- 
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ance  of  the  agreement.  The  respopdents  demurred^  and  the 
demurrers  were  allowed  by  the  Vice-Chancellor  of  England. 
An  appeal  was  presented  to  Lord  Chancellor  Cottenham,  who, 
on  the  23d  of  February,  1850,  overruled  the  Vice-Chancellor's 
decision  (2  Macn.  &  G.,  324).  Application  was  thereupon 
made  that  "  as  the  construction  of  the  agreement  was  a  legal 
question,  the  defendants  might  have  the  opportunity  of  taking 
the  opinion  of  a  court  of  law,"  but  the  Lord  Chancellor  post- 
poned any  order  on  that  application  till  the  cause  should  Iiave 
been  heard.  An  order  was,  on  the  23d  of  March,  1850,  ob- 
tained from  the  Vice-Chancellor  of  England  for  an  injunction 
to  restrain  the  defendants  from  violating  the  articles  of  agree- 
ment; the  defendants  (having  put  in  their  answer)  moved,  be- 
fore the  Lord  Chancellor  Tburo,  to  dissolve  the  injunction. 
His  lordship  dissolved  the  injunction,  leaving  the  plaintiffs  at 
liberty  to  bring  such  action  as  they  might  be  advised  (3  Macn. 
&  G.,  70).  An  action  of  covenant  was  afterward  brought 
in  the  Court  of  Queen's  Bench;  the  fifth  breach  assigned  was 
that  the  defendants  "did  evade  and  elude  the  covenants  and 
agreements,  and  each  of  them  in  the  indenture  contained  " ; 
and  to  this  breach  the  defendants,  after  oyer,  demurred  gen- 
erally. The  court  pronounced  judgment  for  the  plaintiffs, 
holding  that  the  agreement  was  not  illegal  or  a  fraud  on  the 
legislature  (17  Q.  B.,  652).  Another  motion  for  an  injunction 
was  then  made,  but  it  stood  over  till  the  hearing  of  the  cause. 
The  Master  of  the  Bolls,  on  the  hearing,  thought  that  Lord 
CoTTENHAM  must  be  taken  as  having  inferentially  decided  that 
the  contract  was  not  ultra  vires;  but  his  honor  held  that  it 
had  no  operation  until  all  the  lines  had  been  finished  (16  Beav., 
441).  The  case  then  came  on  appeal  before  the  Lords  Jus- 
tices, who  held  that  the  contract  was  ultra  vires^  and  ought 
not  to  be  specifically  preformed;  that  if  valid  it  would  come 
into  operation,  although  only  a  portion  of  the  projected  lines 
had  been  completed;  that  the  directors  of  a  railway  company 
are  trustees  of  their  statutory  powers,  and  that  an  agreement 
entered  into  by  them  on  behalf  of  the  company,  amounting  to 
a  breach  of  trust,  could  not  be  enforced  to  the  prejudice  of 
the  shareholders  (4  De  G.,  M.  &  G.,  115). 
This  was  an  appeal  against  that  decree.    When  this  case 
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was  called  on  for  argument,  Lord  St.  Leonards  and  Lord 
Wensleydale  stated  that  they  were  shareholders  in  the  Lon- 
don and  Northwestern  Railway  Company,  and  proposed  to 
retire.  The  counsel  for  the  appellants  said  that  they  should 
be  perfectly  satisfied  that  their  lordships  should  take  part  in 
the  decision  of  the  case.    Their  lordships,  however,  retired. 

Mr.  RoU  and  Mr.  Markham  Oifford^  for  the  appellants.- 

There  is  clearly  a  power  in  the  directors  of  a  railway  com- 
pany to  make  an  agreement  like  the  present;  that  general  right 
is  given  by  the  8  &  9  -Vict.,  Ch.  20,  §87;  and  Lord  Chan- 
cellor CoTTBNHAM  and  the  Court  of  Queen's  Bench  treated  this 
contract  as  legal.  But  then  it  is  said  that  even  assuming  it  to 
be  legal  as  a  mere  agreement,  it  never  came  into  operation, 
because  the  Shrewsbury  Union  never  granted  a  lease  of  its 
"undertaking"  to  the  London  and  Northwestern,  and  the 
agreement  was  only  to  take  effect  "during  the  existence  of  the 
lease";  this  objection  is  invalid.  As  each  one  of  the  lines  in- 
tended to  constitute  the  Shropshire  Union  Railway  is  com- 
pleted, the  Northwestern  is  to  take  possession  of  it  and  pay  a 
rent  for  it;  Lord  Cottenham  was  ^clearly  of  opinion  that,  tak- 
ing into  consideration  the  provisions  of  the  leasing  act,*such 
was  the  proper  and  reasonable  construction  of  the  agreement 
(2  Macn.  &,  G.,  347).  And  his  lordship  was  equally  of  opin- 
ion that  there  had  been  no  fraud  in  Parliament  in  this  agree- 
ment. Two  companies,  like  two  traders,  may  make  an  agree- 
ment of  this  sort,  and  the  directors  of  a  company,  acting  for 
their  company,  of  which  they  are  members,  and  in  the  suc- 
cess of  which  they  are  interested,  may  make  such  an  agree- 
ment in  the  sound  exercise  of  the  discretion  vested  in  them; 
the  case  was  therefore  put  on  a  too  narrow  ground  by  Lord  Jus- 
tice Turner,  when  he  said  that  it  (4  De  G.,  M.  &  G.,  129), 
"  depends  on  the  true  meaning  of  the  words, '  during  the  con- 
tinuance  of  any  such  lease  authorized  to  be  granted  by  such 
act,'  which  are  contained  in  the  first  clause  of  the  agreement." 
The  cases  of  the  Cheat  Northern  v.  Ths  Eastern  Counties 
(9  Hare,  806),  and  Simpson  v.  D&nison  (10  Hare,  51),  do  not 
affect  the  present,  nor  does  that  of  McGregor  v.  The  Dover 
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cmd  Deal  Rcdlway  Compa/ay  (7  Railway  Cas.,  227),  or  The 
South  Yorkshire  Oompa/ny  v.  The  Cheat  Northern  Cam- 
pam/  (3  De  Q.,  M.  &  G.,  576).  For  all  these  depended  on 
facts  peculiar  to  each  of  them,  and  they  show  that  agreements, 
which  are  in  contradiction  to  the  express  provisions,  or  the 
clearly  implied  intention  of  the  acts  creating  the  company, 
can  alone  be  treated  as  invalid:  nothing  of  that  sort  can  be 
alleged  here. 

If  directors  of  a  company,  with  a  full  knowledge  of  the 
circumstances  (which  knowledge  they  did  possess  here),  enter 
into  a  contract,  they  cannot  be  relieved  against  preforming  it 
on  any  supposition  of  public  policy;  and  here,  too,  the  par- 
ties seeking  to  compel  preformance  have  done  nothing  to  dis- 
entitle themselves  to  the  assistance  of  a  court  of  equity. 
McGregor  v.  The  Dover  HaUway  (18  Q.  B.,  618),  shows 
that  it  is  only  where  the  stipulations  of  a  contract  made  for  a 
company  render  it  clearly  illegal,  that  the  courts  will  refnse 
to  entbrce  it.  The  opinion  of  Lord  Justice  Knight  Bruce  was 
founded  on  Mortlork  v.  Buller  (10  Ves.,  292,  see,  2  Dow., 
515),  but  that  relates  only  to  ordinary  trustees,  and  the  di- 
rectors of  a  railway  company  do  not  bear  that  character 
{Motley  V.  Alston,  1  Phill.,  .790). 

The  respondents  here  cannot  be  allowed  to  argue  that  the 
agreement  has  not  come  into  operation,  for  they  have  actually 
received  the  benefit,  which  was  the  consideration  given  for  it, 
and  the  appellants  cannot  now  be  restored  to  the  situation  in 
which  they  originally  stood.  The  completion  of  the  wliole  of 
the  lines  is  immaterial;  the  important  matter  of  the  agree- 
ment was  to  put  the  Northwestern  Company  into  possession  of 
the  line  between  Stafford  and  Wellington,  by  which  it  would 
be  best  enabled  to  enter  into  competetion  with  the  Shrewsbury 
and  Birmingham  Company.  By  force  of  the  agreement  the 
Northwestern  Company  got  possession  of  that  line  and  has 
therefore  enjoyed  all  the  benefits  which  the  agreement  pro- 
fessed or  was  expected  to  give.  All  the  arrangements  respect- 
ing competition  had  reference  to  that  particular  matter,  and 
were  introduced  almost  wholly  with  reference  to  that,  and  to 
that  alone.  The  fourth  clause  of  this  agreement  declares  that 
neither  party  shall  evade  nor  elude  this  agreement,  and  in  Dum- 
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ley  V.  Wagner,  1  De  G.,  M.  &  G.,  604,  where  all  the  authori- 
ties were  most  failj  discussed,  the  court  interfered  to  prevent 
the  violation  of  a  negative  stipulation,  although  it  could  not 
enforce  the  performauce  of  the  whole  of  the  contract  itself.  A 
similar  principle  must  be  adopted  here,  and  the  order  for  the 
injuction  is  at  all  events  perfectly  valid. 

The  AUomey-Qeneral  {Sir  R.  Bethell)  and  Mr.  Follett — 
{Mr.  Speed  was  with  them)  for  the  respondents. 

This  agreement  is  illegal,  being  against  public  policy; 
it  purports  to  affect  only  a  portion  of  the  line,  but  if 
it  dould  be  made  as  to  part,  why  not  as  to  the  whole? 
One  railway  cannot  agree  with  another  to  put  an  end 
to  competition.  The  legislature  grants  certain  powers  to  a 
company  to  be  used  for  the  benefit  of  the  public,  and  in  that 
way  as  a  means  of  profit  to  the  company.  These  powers  can^ 
only  be  used  in  the  manner  and  for  the  purposes  specified  in 
the  acts  which  confer  them.  The  statute  8  &  9  Vict,  c.  96, 
prohibits  any  railway  company  from  granting  or  accepting  any 
lease  of  any  other  railway  created  under  any  act  of  that  ses- 
sion, unless  under  a  provision  of  an  act  specifying  the  names 
of  the  parties.  That  enactment  shows  that  the  legislature  was 
adverse  to  this  kind  of  leases.  Natuech  v.  Irving,  and  other 
cases  cited  in  Gow  on  Partnership,  2d  Ed.,  Appendix  II,  404, 
show  general  principles  which  are  applicable  to  authority  to 
directors  and  must  regulate  this  matter.  They  were  practi- 
cally applied  in  The  East  Anglian  v.  The  Eastern  Counties, 
Company,  Rail.  Cas.,  150,  11  0.  B.,  775;  The  Great  Norths 
em  V.  Tlie  Eastern  Counties,  9  Hare,  310;  Gage  v.  The 
NewraarJcet  Railway*  Company,  18  Q.  B.,  457;  Macgregorv. 
The  Dover  cfe  Deal  Railway  Company,  18  Q.  B.,  618;  Re- 
man V.  Rufford,  7  Railw.  Gas.,  48;  Meyers  v.  Watson,  1 
Sim.,  N.  8.,  528 ;  The  Mayor  of  Norxoich  v.  The  Norfolk  Rail- 
way Company,  4  Ellis  &  B.,  397.  [The  Lobd  Chanoblloe  : 
Prima  facie,  a  corporation  may  contract  under  seal.  You 
must  show  that  the  particular  contract  is  one  which  the  cor- 
poration has  no  power  to  enter  into.  It  must  be  shown  on  the 
face  of  it  to  be  a  breach  of  duty,  something  foreign  to  the  ob- 
16 
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ject  for  which  the  company  was  established.]  This  agree- 
ment clearly  falls  within  that  description,  for  its  object  is  to 
hand  over  to  one  company  the  business  to  transact  which  it 
had  received  the  authority  of  the  legislature. 

Then,  again,  the  agreement  is  void  for  want  of  mutual- 
ity, for  while  it  binds  the  Northwestern  Company  forever,  it 
only  binds  the  Shrewsbury  and  Birmingham  Company  during 
pleasure.  It  is,  besides,  so  grossly  impudent  and  unfair 
with  relation  to  the  interests  of  the  shareholders  of  the  North- 
western Company  that  equity  will  not  enforce  it. 

Then  comes  the  important  question,  whether  the  obliga- 
tions of  the  agreement  had  arisen  at  the  time  of  filing  the  bill. 

The  act  was  recited  in  the  agreement,  but  the  act  did 
not  authorize  any  such  lease  as  was  there  described,  nor  any 
lease  except  a  lease  of  the  whole  undertaking.  The  operative 
words  of  agreement  being  plain,  they  cannot  be  controlled 
by  the  mere  recital.  Lord  Cottenham,  when  the  case  was 
before  him,  said  that  the  act  itself  became  a  lease  of  a  part  of 
the  line,  and  that  therefore  when  the  line  between  Shrewsbury 
and  Stafford  was  completed,  that  line  became  thereby  leased, 
and  in  that  way  he  dispensed  with  the  certificate  of  the  rail- 
way commissioners.  But  that  mode  of  viewing  the  question 
was  altogether  incorrect,  for  it  was  using  the  recital  to  ex- 
plain and  extend  the  contract.  Again,  if  he  was  right,  the 
Court  of  Queen's  Bench  was  in  error,  for  that  court,  though 
it  supposed  that  such  a  lease  might  be  valid,  held  that  no 
action  was  maintainable  without  the  dii-ect  allegation  that  a 
lease  had  been  granted,  and  that  there  had  been  an  en  try- 
under  the  lease.  Now,  no  such  averment  could  be  made,  as 
to  the  whole  of  the  line,  for  it  had  not  been  completed,  and 
no  leAse  of  it  had  been  or  could  then  be  granted.  That  the 
two  things  are  very  different  is  shown  by  this,  that  under  the 
lease  there  would  be  power  to  fix  the  tolls,  but  that  till  the 
lease  is  granted  no  such  power  exists.  And  the  26th  section 
of  the  10  i&  11  Vict,  c.  222,  shows  that  when  the  lease  has 
been  granted  the  Northwestern  Company  is  to  defray  all 
the  charges  of  working  the  line,  as  well  as  to  pay  a  rent  for 
working  it.  The  31st  section  prohibits  the  Shropshire  Union 
Company  from  granting  a  lease  until  there  has  been  a  cer- 
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tificate  from  the  comraissioDerB  of  railways,  but  the  judg- 
ment of  Lord  OoTTENHAM  altogether  strikes  that  provision 
out  of  the  act,  and  gives  effect  to  the  agreement,  although 
the  condition  on  which  it  is  to  take  effect;  namely,  the  grant- 
ing of  a  line  by  Shropshire  Union  Company,  has  not  been 
performed.  The  act  of  Parliament  is  divisible  into  two 
parts:  one  part  defines  what  shall  be  the  relation  of  the  lessor 
and  lesse  under  the  lease  to  be  granted;  the  other  consists 
of  a  variety  of  provisions  relating  to  the  powere  of  the  Shrop- 
shire Union  Company  and  the  Northwestern  Company,  in  the 
intermediate  period  pending  the  construction  of  the  lines,  and 
until  the  lease  of  the  whole  undertaking  is  granted.  These 
relations  are  entirely  different  during  the  two  different 
periods. 

The  thing  to  be  performed  is  thus  incapable  of  being  clearly 
and  undoubtedly  pointed  out,  and  in  such  a  case  a  court  of 
equity  will  not  decree  specific  preformance  which  is  not  the 
absolute  right  of  a  suitor,  but  is  governed  by  the  discretion  of 
the  court  {Meyers  v.  Watson^  1  Sim.,  n.  b.,  528),  but  will 
leave  the  party  seeking  it  to  his  remedy  at  law.  The  court 
must  in  like  manner  refuse  to  continue  the  injunction  granted 
by  Lord  Cottenham  restraining  the  Northwestern  from  enter- 
ing into  a  competing  traflBic.  No  one  can  truly  say  what  this  com- 
peting traffic  is,  for  when  a  man  is  at  Birmingham,  and  is  going 
to  Shrewsbury,  he  can  no  more  be  said  to  belong  as  a  passen- 
ger to  the  Shrewsbury  than  to  the  Northwestern  line.  He  may 
go  by  either  at  his  convenience.  Here,  however,  there  was  no 
evidence  of  undue  competition  on  the  part  of  the  respondents, 
while  there  was  ample  evidence  to  show  that  the  appellants 
carried  on  a  competition  which  was  intended  on  all  sides  to  be 
prohibited.  The  amalgamation  of  the  Shrewsbury  and  Bir- 
mingham with  the  Great  Western  involved  the  necessity  of 
the  complete  determination  of  the  agreement  of  the  North- 
western, for  it  was  essential  to  that  agreement  that  the  Shrews- 
bury and  Birmingham  Company  should  preserve  the'right  of 
using  the  Stour  Valley  line,  without  which  the  Northwestern 
Company  could  not  operate  in  the  manner  proposed,  not  even 
in  carrying  to  Bugby,  and  this  right  was  expressly  put  to  an 
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end  by  the  enactments  contained  in  the  12th  section  of  the 
10  &  11  Vict,  c.  120  * 

Mr.  Wilcock  appeared  for  the  Shropshire  Union  Company, 
but  as  he  adopted  the  argument  of  the  Attorney-General  for 
the  Northwestern  Company  he  was  not  heard. 

Mr.  Holt  replied:  An  agreement  of  this  kind  may  be  le- 
gally made.  The  8  &  9  Vict.,  c.  96,  only  prescribed  the  adop- 
tion of  a  certain  form  with  respect  to  those  contracts  which  the 
8  &  9  Vict.,  c.  20,  §  87,  had  permitted. 

The  agreement  came  into  operation  as  each  portion  of  the 
line  was  completed.  The  first  section  of  the  10  &  11  Vict.,  c. 
121,  speaks  not  only  of  "  the  completion  of  the  works  of  rail- 
ways," but  also  of  "  such  earlier  period  as  may  be  agreed  on 
by  the  same  companies,"  as  the  time  of  which  the  lease  may 
be  granted  and  accepted;  and  the  11th  section  expressly  says 
that  "  when  and  as  each  of  the  railways  shall  be  completed  and 
opened,"  it  shall  be  worked  by  the  Northwestern;  and  the  19th 
section  makes  the  rent  payable  when  *'  any  of  the  said  rail- 
ways shall  have  been  completed."  The  lease,  therefore,  so  far 
as  this  agreement  is  concerned,  is  in  force,  and  "  during  its 
continuance  "  this  agreement  must  be  performed. 

The  Lord  Chanoellob,  after  very  fully  stating  the  facts  of 
the  case  and  the  various  proceedings  in  the  courts  below,  said: 
I  have  given  to  this  case  my  most  anxious  attention,  and  I 
have  come  to  the  conclusion  that  the  Master  of  the  KoUs  was 
right  in  the  construction  which  he  put  on  the  statute  and  on 
the  articles  of  agreement,  and  that  the  bill  was,  therefore, 
properly  dismissed  by  him. 

It  appears  to  me  clear  that  the  act  only  authorized  the 
granting  of  one  lease,  i.  a.,  a  lease  of  the  whole  undertaking. 
The  only  section  expressly  authorizing  the  grant  of  a  lease  is 

*  The  act  recited  a  previous  act  for  making  the  Stour  Valley  line  and  giv- 
ing the  use  of  it  to  the  Shrewsbury  and  Birmingham  Company,  and  there 
contained  this  proviso:  "  Provided^  that  the  power  hereby  conferred  on  the 
Shrewsbury  and  Birmingham  Company  shall  cease  and  be  void,  in  case  said 
company  shall  be  leased  to,  or  purchased  by,  or  amalgamated  with,  the  Great 
Western  Company,*'  etc.,  etc. 
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the  first  section.  [His  lordship  read  it.]  Therefore,  the  first 
section  was  a  section  authorizing  and  compelling  the  Shropshire 
Union  Bailways  and  Canal  Company,  when  the  three  railways 
should  be  completed,  or  sooner  (upon  their  obtaining  a  certain 
certificate),  if  both  parties  agreed  to  grant,  and  imposing  on  the 
Korthwestern  Railway  Company  the  duty  of  accepting  a  lease 
of  the  undertaking  (which  means  the  whole  undertaking), 
at  a  rent  ascertained  in  a  particular  mode.  [His  lordship 
then  read  the  second,  eleventh  and  nineteenth  sections.]  It 
thus  appears  that  the  lease  was  to  be  gmnted  on  the  comple- 
tion of  works,  i.  e.,  the  whole  of  the  works  of  the  three  rail- 
ways, or  at  such  earlier  period  as  might  be  agreed  upon. 
But,  then,  by  a  subsequent  clause,  section  thirty-one,  this 
power  of  agi'eeing  to  the  grant  of  the  lease  before  completion 
of  the  works,  is  restrained  by  an  enactment  that  no  lease  shall 
be  granted  until  it  shall  have  been  proved  to  the  satisfaction 
of  the  commissioners  of  railways  that  one-half  of  the  capital 
has  been  actually  paid  up  and  expended,  i.  e.,  one-half  of  the 
capital  to  be  raised  for  the  purpose  of  constructing  the  three 
railways.  These  enactments  seem  to  me  clearly  to  point  to  one 
lease,  and  to  one  lease  only,  and  that  a  lease  of  the  whole  under- 
taking, and  I  can  discover  nothing  in  the  act  authorizing  any 
other  lease.  Section  two  provides  that  from  the  passing  of  the 
act  the  undertaking  shall,  subject  to  the  provisions  of  the  act, 
be  managed  by  a  joint  committee,  consisting  of  eight  directors 
of  the  Shropshire  Company  and  eiglit  of  the  Northwestern 
Company;  and  they,  by  subsequent  sections,  are  to  superintend 
the  construction  of  the  railways  and  the  raising  of  money  for 
the  purpose  under  the  powers  given  to  the  Shropshire  Com- 
pany. 

Although,  however,  the  lease  was  to  be  a  lease  of  the  whole 
undertaking,  yet  it  could  hardly  happen  that  all  the  three  lines 
would  be  completed  at  the  same  time;  and,  therefore,  it  became 
necessary  to  provide  for  the  coui*se  to  be  pursued,  as  each  of 
the  three  lines  should  from  time  to  time  be  completed.  This 
is  provided  for  by  section  eleven,  which  I  have  read.  This 
section  provides  that  as  each  railway  is  completed,  the  Korth- 
westem  Company  shall  be  put  into  possession  of  it,  and  shall 
work  the  same  under  the  direction  and  superintendence  of  the 
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joint  committee.  And,  then,  section  nineteen,  which  I  have 
also  read,  provides  for  the  amount  of  rent  to  be  payable  during 
this  period  of  intermediate  enjoyment.  The  amount  of  rent 
is  not,  it  will  be  observed,  a  rent  dependent  merely  on  the 
amount  of  capital  expended  in  the  formation  of  the  completed 
railway.  The  rent  to  be  payable  on  the  completion  of  which- 
ever of  the  three  lines  shall  be  first  completed,  is  to  be  not 
merely  the  amount  of  interest  on  the  capital  expended  in  the 
formation  of  the  completed  railway  and  on  the  money,  if  any, 
borrowed  for  that  purpose,  such  interest  being  calculated  at 
the  rate  stipulated  for  in  the  first  section,  but  also  the  amount 
of  interest  on  the  whole  of  the  canal  capital.  So,  again,  when 
a  second  line  is  completed,  the  rent  for  that  second  line  is  to 
be  not  merely  the  amount  of  interest  on  the  money  employed 
in  its  formation,  but  also  one-half  of  the  interest  payable  on 
the  canal  debt.  And  the  aggregate  of  these  two  rents  thus 
ascertained  is  to  be  the  rent  payable  until  the  rent  to  be  re- 
served on  the  lease  shall  become  payable,  i.  e»,  until  the  third 
line  is  completed,  when  the  rent  stipulated  for  in  the  first  sec- 
tion shall  become  payable. 

I  think  it  clear,  attending  to  these  different  provisions,  that 
the  legislature  contemplated  but  one  lease,  and  that  a  lease  of 
the  whole  undertaking;  but  that,  in  the  meantime,  as  each 
railway  was  finished,  the  Northwestern  Company  was  to  be 
put  into  possession  of  it,  subject,  however,  to  the  control  of  the 
joint  committee,  and  paying  a  rent  calculated  according  to  the 
provisions  contained  in  the  nineteenth  section. 

If  on  the  completion  of  one  of  the  three  lines,  the  Shrop- 
shire Company  had  granted  a  lease  under  its  common  seal  to 
the  Northwestern  Company,  it  would  have  been  doing,  or  at- 
tempting to  do,  something  ultra  vires,  A  railway  company 
certainly  cannot  grant  a  lease  except  when  it  is  authorized  to 
do  BO  by  Parliament,  and  though  by  the  terms  of  the  11th 
section  the  Northwestern  Company  is  entitled  to  possession 
of  each  line  as  it  shall  be  completed,  paying  a  rent  to  the 
Shropshire  Company,  yet  the  Northwestern  would  hold  not 
strictly  as  lessee  deriving  title  under  the  Shropshire  Company 
as  lessor,  but  by  virtue  of  the  special  provisions  of  the  act  of 
Parliament.    I  think,  therefore,  that  inasmuch  as  the  whole 
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undertaking  had  not  yet  been  completed,  the  time  had  not 
arrived  when  the  Shropshire  Company  had  authority  to  grant 
a  lease. 

But  assuming  this  to  be  so,  still  it  was  argued  that  the  ques- 
tion is  not  whether  the  Northwestern  Company,  from  the 
time  when  it  was  put  into  possession  under  the  11th  section, 
was  holding  under  a  lease,  but  whether  the  holding  under  the 
provisions  of  the  11th  and  19th  sections  of  the  act,  is  or  not 
what  was  intended  by  the  articles  of  agreement  under  the 
words,  **  during  the  continuance  of  any  lease  authorized  by 
the  act."  It  was  contended  at  your  lordship's  bar,  that  even 
though  there  was  not  authority  to  grant  a  lease  of  one  only  of 
the  lines  before  the  others  were  completed,  yet  the  covenants 
were  clearly  meant  to  be  in  force  as  soon  as  the  Northwestern 
Comj>any  should  be,  whether  as  lessee,  or  by  any  other  title, 
in  actual  possession  of  the  line  between  Shrewsbury  and  Staf- 
ford. It  was  the  possession  of  that  line  which  would  enable 
the  Northwestern  to  enter  into  competition  with  the  Shrews- 
bury and  Birmingham  Company,  and  therefore  it  was  argued 
that. the  covenants  which  were  intended  to  prevent  the  ill  con- 
sequences of  competition,  must  have  been  meant  then  to  come 
into  operation.  This,  my  lords,  is  a  part  of  the  argument 
which  appeared  to  me  to  have  the  greatest  force.  But  after 
much  consideration  I  have  come  to  the  conclusion  that  it  can- 
not be  supported. 

The  articles  of  agreement  recite  the  introduction  into  Par- 
liament in  the  then  last  session  of  a  bill  '^  for  authorizing  a 
lease  in  perpetuity  of  the  undertaking  of  the  Shropshire  Union 
Company  to  the  Northwestern  Company,"  and  that  "the 
same  was  opposed  by  the  Shrewsbury  and  Birmingham  Com- 
pany," and  that  before  the  passing  of  the  act,  "  the  Shrews- 
bury and  Birmingham  Company  agreed  to  withdraw  their  op- 
position," on  an  agreement  "that  the  covenants  hereinafter 
contained  should  be  entered  into  on  an  act  being  obtained, 
authorizing  such  lease  as  aforesaid"  {i,  e,,  a  lease  of  the  un- 
dertaking, which  means  the  whole  undertaking),  "or  a  lease 
of  any  part  of  the  undertaking  between  Shrewsbury  and  Staf- 
ford."   Then  it  is  recited  that  such  an  act  was  obtained  dur- 
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ing  the  last  session  of  Parliament,  and  then  the  three  parties 
to  the  articles  enter  into  the  covenants  therein  contained. 

The  covenants,  therefore,  were  to  be  entered  into  on  the 
happening  of  either  of  the  two  covenants,  either  on  the  pass- 
ing of  an  act  authorizing  a  lease  of  the  whole  undertaking,  or  on 
the  passing  of  an  act  autliorizing  the  lease  of  the  line  between 
Shrewsbury  and  Stafford;  for  that,  I  think,  must  have  been 
what  was  intended  bj  the  words  (inaccurate  no  doubt)  '^a  lease 
of  any  part  of  the  undertaking  between  Shrewsbury  and  Staf- 
ford." The  articles  then  recite  that  such  an  act  was  obtained. 
And  this  is  true,  because  an  act  was  obtained  according  to  the 
first  alternative,  i.  e.,  an  act  authorizing  a  lease  of  the  whole 
undertaking.  The  covenants,  therefore,  were  to  be  entered 
into,  and  accordingly  the  directors  of  the  Northwestern  Com- 
pany covenanted  that  "  during  the  continuance  of  any  such 
lease  authorized  to  be  granted  by  such  act,''  they  would  do 
that  of  which  the  bill  in  this  cause  seeks  the  specific  preform- 
ance.  The  question  is,  what  lease  is  there  referred  to?  It  must 
be  the  lease  which  had  been  referred  to  in  the  recital  as  the 
lease  which  had  been  authorized  by  the  act,  and  that  was  a 
lease  of  the  whole  undertaking.  This  is  the  strict  construction 
of  the  language  used,  and  an  adherence  to  its  literal  meaning 
leads  to  no  absurdity  or  inconvenience.  It  does  not,  it  is  true, 
give  rights  to  the  appellant  in  circumstances  which  we  may 
consider  were  substantially  the  same  as  those  in  which  both 
parties  would  have  been  placed  if  the  whole  undertaking  had 
been  completed,  and  a  lease  of  it  had  been  granted  pursuant 
to  the  act.  But,  on  the  other  hand,  the  Northwestern  direc- 
tors may  well  say  that  they  would  not  have  bound  themselves 
by  any  covenant  more  extensive  than  what  the  words  import, 
and  would  not  have  agreed  to  have  fettered  their  free  agency 
as  to  the  management  of  their  concerns  if  the  restriction  were 
to  arise  before  the  whole  undertaking  was  actually  demised  to 
them.  There  is  nothing  to  guide  us  to  the  meaning  of  the 
parties  except  the  language  which  they  have  used.  It  may  be 
that  the  construction  I  put  upon  this  language  is  one  which 
confers  less  benefit  on  the  Shrewsbury  and  Birmingham  Com- 
pany than  that  company  had  looked  for.    But  the  answer  is: 
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it  gives  all  which  the  words  import,  and  it  may  be  all  which 
the  other  parties  to  the  contract  intended. 

I  think,  moreover,  it  is  right  to  add  that  there  appears  on 
the  face  of  the  agreement  itself  a  stipulation  which  seems 
to  show  that  its  framers  must  have  looked  to  a  lease  more 
extended  than  that  which  should  be  confined  to  the  line  from 
Shrewsbury  to  Stafford.  The  third  clause  or  section  of  the 
articles  provides,  amongst  other  things,  "that  during  the  con- 
tinuance of  any  such  lease  as  aforesaid,  the  Northwestern 
Company  shall  not  use  the  line  of  the  Shropshire  Union 
Company  by  G-nosall  or  Stafford  to  compete  for  any  traffic 
which  properly  belongs  to  the  Shi-ewsbury  and  Birmingham 
Eailway."  Now,  one  of  the  three  projected  railways  which 
were  to  form  part  of  the  whole  undertaking  to  be  eventually 
leased  to  the  Northwestern  was  a  line  running  from  the 
north  through  Qnosall  and  Wolverhampton.  This  formed 
no  part  of  the  line  from  Shrewsbury  to  Stafford,  and  there- 
fore the  engagement  by  the  Northwestern  directors  that 
"during  the  continuance  of  any  such  lease  as  aforesaid,"  they 
would  not  use  the  line  by  Gnosall  to  compete  with  their 
rivals  necessarily  presupposes  that  "  such  lease  as  aforesaid" 
would  be  a  lease  which,  but  for  this  stipulation  would  enable 
them  to  compete  by  the  line  from  Gnosall,  i.  e*^  that  the  lease 
referred  to  in  the  articles  is  a  lease  which  would  include  the 
direct  line  from  Gnosall  to  Wolverhamton,  and  this  must  be 
the  lease  of  the  whole  undertaking.  I  do  not  forget  that  the 
line  from  Shrewsbury  to  Stafibrd  runs  through  Gnosall,  and 
so  it  may  be  said  that  the  stipulation  might  refer  to  traffic 
passing  through  Stafford,  but  this  is  not  a  reasonable  con- 
struction of  the  agreement,  if  we  bear  in  mind  that  a  part  of 
the  general  undertaking  was  the  line  direct  from  Gnosall 
to  Wolverhamton,  and  that  the  mention  of  Gnosall  was 
altogether  unnecessary  if  the  traffic  referred  to  was  only  that 
which  goes  round  by  Stafford. 

I  am  therefore  of  opinion,  with  the  Master  of  Rolls,  that 
the  time  had  not  arrived  when  the  covenants  entered  into 
by  the  respondents  had  come  into  operation,  and  so  that  he 
properly  dismisseU  the  bill. 

This  view  of  the  case  is,  as  I  conceive^  strictly  conformable 
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to  the  judgment  at  law  of  the  Court  of  Queen's  Bench. 
For  that  court  held  that  no  action  could  be  maintained  for  a 
breach  of  any  of  the  covenants,  except  that  for  evading  or 
eluding  the  contract,  without  a  distinct  averment  that  a  lease 
had  been  granted  pui*suant  to  the  act,  and  from  what  passed 
on  the  first  argument,  when  leave  was  given  to  amend,  it.  is 
plain  that  the  court  considered  that  without  an  averment,  not 
only  that  the  lease  had  been  granted,  but  also  that  the  North- 
western Company  had  entered  and  was  possessed  of  the  line 
by  virtue  of  the  lease,  no  action  could  be  maintained;  in  other 
words,  that  in  order  to  maintain  an  action,  it  was  not  enough 
to  show  that  the  Northwestern  Company  had  entered  into  and 
was  in  possession  under  the  provisions  of  the  11th  section 
of  the  leasing  act,  but  that  the  plaintiffs  must  show  further 
that  the  possession  of  the  Northwestern  Company  was,  by  vir- 
tue of  a  lease,  granted  in  pursuance  of  the  act. 

This  being  the  ground  on  which  I  recommend  your  lordships 
to  aflirm  the  judgment  below,  it  is  not,  in  strictness,  necessary 
for  me  to  express  any  opinion  as  to  the  grounds  on  which  the 
case  of  the  appellants  failed  before  the  Lords  Justices.  But  it  is 
due  to  those  very  learned  judges  to  say  that  I  by  no  means 
wish  it  to  be  understood  that  I  have  formed  an  opinion  adverse 
to  that  which  either  of  them  took  of  the  case.  Lord  Justice 
TuBNEB  was  of  opinion  that  the  contract  sought  to  be  enforced 
was  ultra  vires  of  the  contracting  parties.  There  have  been  a 
great  many  cases  on  this  subject,  i,  ^.,  what  contracts  are  and 
what  are  not  ultra  vires  of  a  railway  company  established  by 
act  of  Parliament. 

I  agree  to  the  proposition  urged  by  the  appellants,  that, 
prima  fadey  corporate  bodies  are  bound  by  all  contracts  under 
their  common  seal.  When  the  legislature  constitutes  a  corpo- 
ration it  gives  to  that  body  prima  facie  an  absolute  right  of  con- 
tracting. But  i]i\&  prima  facie  right  does  not  exist  in  any  case 
when  the  contract  is  one  which,  from  the  nature  and  object  of 
incorporation,  the  corporate  body  is  expressly  or  impliedly 
prohibited  from  making;  such  a  contract  is  said  to  be  ultra 
vires.  And  the  question  here,  as  in  similar  cases,  is,  whether 
there  is  anything  on  the  face  of  the  act  of  incorporation  which 
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expressly  or  impliedly  forbids  the  making  of  the  contract 
sought  to  be  enforced. 

There  is  abundant  authority  to  show  that  there  are  many 
contracts  into  which,  without  express  authority,  a  railway  com- 
pany cannot  enter.  The  Railway  Clauses  Consolidation  Act 
(the  8  Vict.,  c.  20,  §  86)  authorizes  every  such  company  to  run 
carriages  and  generally  to  act  as  a  carrier  on  its  own  line  of 
railway,  and  by  the  next  section  the  company  is  enabled  to 
make  arrangements  with  other  companies  having  continuous 
railways,  for  the  use  of  their  respective  lines  for  their  mutual 
benefit.  All  this  would  have  been. unnecessary  if  it  had  not 
been  considered  that  but  for  such  enactments  no  such  power 
would  have  existed  under  the  mere  incorporation  of  the  com- 
pany for  the  purpose  of  making  and  maintaining  a  railway. 
The  principle  has  been  often  recognized  and  acted  on  in  the 
courts  of  law  and  equity.  In  the  case  of  The  East  Ang- 
lian HaUways  Company  v.  The  Eastern  Counties  Railway, 
it  was  held  by  the  Court  of  Common  Pleas  that  no  action 
could  be  maintained  on  the  covenant  of  the  defendants  to  ac- 
cept a  lease  of  the  railways  of  the  plaintiffs  to  find  the  capital 
for  cfmstructing  the  railways  and  to  pay  the  cost  of  promot- 
ing certain  bills  then  pending  in  Parliament.  The  covenant 
was  held  to  be  void,  being  a  covenant  to  do  acts  not  within 
the  object  of  the  incoiporation. 

In  a  subsequent  case ;  viz.,  The  South  Yorkshire  Railway  and 
River  Dun  Company  v.  The  Great  Northern  Railway  Com- 
pany,  9  Exch.,  75-84,  the  same  proposition  is  stated  more  cor- 
rectly, perhaps,  by  Mr.  Baron  Pabke.  He  there  says  that  where 
"  a  corporation  is  created  by  act  of  Parliament  for  particular  pur- 
poses with  special  powers,  their  deed,  though  under  their  corpo- 
rate seal,  does  not  bind  them  if  it  appears  by  the  express  provis- 
ions of  the  statute  creating  the  corporation,  or  by  necessary  or 
reasonable  inference  from  its  enactment  that  the  deed  is  ultra 
vireSy  that  is,  that  the  legislature  meant  that  such  a  deed 
should  not  be  made."  I  think  this  is  the  more  conrect  way  of 
enunciating  the  doctrine,  though  practically  it  makes  very 
little  difference  whether  we  say  that  the  railway  company  has 
no  authority  given  to  it  by  its  incorporation  to  enter  into  con- 
tracts as  to  matters  not  connected  with  corporate  duties,  or 
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that  it  is  impliedly  prohibited  from  so  doing,  because  by  nec- 
essary inference  the  legislature  must  be  considered  to  have  in- 
tended that  no  such  contracts  should  be  entered  into. 

The  numerous  cases  in  equity  in  which  the  court  has  restrained 
a  company  from  devoting  any  part  of  its  funds  to  purposes 
not  strictly  within  the  objects  of  its  incorporation  have  been 
decided  on  similar  principles.  It  is  sufficient  to  refer  to  the 
cases  of  Coletncm  v.  The  Eastern  Counties  Rmhoay  Coin- 
pcmy^  10  Beav.,  1  (4  Eailway  Cas.,  613);  and  BagsJuw)  v.  The 
Eastern  Union  Railway  Co^npany^  7  Hare,  114  (2  Macn.  & 
G.,  389).  In  the  former  case  Lord  LANaDALS  sustained  an 
injunction  restraining  the  defendants  from  applying  any  part 
of  their  funds  towards  the  establishment  of  a  steam  packet 
company,  which  they  considered,  and  probably  justly  consid- 
ered, would  be  likely  to  benefit  their  line.  And  in  the  li^tter 
case  it  was  decided  that  money  raised  for  the  purpose  of  com- 
pleting a  particular  branch  line,  could  not  be  applied  to  the 
purposes  of  any  part  of  the  main  line. 

The  court,  in  those  and  similar  cases,  has  considered  (to  ap- 
ply the  language  of  Mr.  Baron  Pabkb)  that,  by  reasonable  in- 
ference from  the  nature  of  the  incorporation,  the  legislature 
intended  that  no  such  appropriation  of  the  funds  as  the  com- 
pany contemplated  should  be  made. 

I  will  only  add  that  in  the  case  of  TTie  Helmshv/rgh  Harbor 
Trustees  v.  The  Caledonian  Railway  Company^  2  Mac- 
queen  ^s  Sc'App.  Cas.,  391,  your  lordships,  last  year,  acted  on 
the  same  doctrine. 

Lord  Justice  Tubnbb  was  of  opinion  that  the  doctrine  in 
question  was  applicable  to  the  present  case;  that  the  contract 
sought  to  be  enforced  was  one  not  authorized  by  the  terms  of 
incorporation.  I  confess  that,  were  it  not  for  the  very  high 
authorities  opposed  to  the  opinio!)  of  the  Lord  Justice,  I  should 
have  been  inclined  to  attribute  great  weight  to  it  The  con- 
tract on  the  part  of  the  Northwestern  Company  is  a  contract  to 
give  up  to  the  Shrewsbury  and  Birmingham  Company  seven- 
thirteenths  of  the  profits  made  by  the  carriage  of  passengers 
and  goods  over  a  portion  of  their  line,  in  consideration  of  re- 
ceiving in  return  six-thirteenths  of  the  profits  made  by  the 
Shrewsbury  and  Birmingham  Company  on  a  obtain  portion 
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of  that  line.  But  if  this  could  be  done  on  a  portion  of  the  line, 
why,  it  was  urged  at  the  bar,  not  on  the  whole?  The  doctrine 
of  the  respondents,  it  was  contended,  would  necessarily  lead  to 
the  conclusion  that  the  Northwestern  Company  and  the  Great 
Western  Company  might,  if  they  chose,  agree  to  bring  all  their 
profits  into  a  common  fund,  and  divide  them  among  their  re- 
spective  shareholders  in  any  definite  stipulated  proportion. 
This  is  a  question  of  very  great  importance.  The  opinion  of 
the  Lord  Justice  Tubnbb  seems  to  bo  opposed  to  that  of  Lord 
CoTTENHAK,  aud  I  cannot  reconcile  it  with  the  judgment  of 
the  Court  of  Queen's  Bench  on  the  argument  of  the  demurrer 
to  the  fifth  breach,  for  that  demurrer  clearly  raised  the  ques- 
tion whether  the  contract  for  division  of  pi*ofits  was  or  was  not 
a  legal  contract.  In  this  conflict  of  opinions,  if  it  had  been 
necessary  to  decide  between  them,  I  should  probably  have  ad- 
vised your  lordships  to  require  that  the  case  on  this  point 
should  be  re-argued  in  the  presence  of  the  learned  judges,  in 
order  that  we  might  have  their  assistance.  But,  as  I  have 
already  stated,  I  think  there  is  another  ground  on  which  your 
lordships  must  decide  against  the  appeal,  so  that  the  farther 
discussion  of  the  doctrines  on  which  the  Lord  Justice  Tubneb 
rested  his  judgment  is  unnecessary. 

The  ground  on  which  Lord  Justice  Knight  Bbucb  rested 
his  judgment  was,  that  even  supposing  the  covenant  was  not 
legally  invalid,  as  being  ultra  vires^  as  to  which  he  expressed 
no  opinion,  still  it  was  one  to  the  enforcing  of  which  a  court 
of  equity  ought  not  to  leqd  its  assistance,  being  palpably  so 
unequal,  and,  therefore,  so  unjust  in  its  operation  as  fairly  to 
lead  to  the  inference  tliat  its  effect  could  not  have  been  fully 
apprehended  by  the  parties,  or  at  ail  events,  by  the  party 
against  whom  it  is  sought  to  be  enforced. 

It  is  obvious  that  if  the  Northwestern  Company  is  bound 
by  this  covenant  the  Shrewsbury  and  Birmingham  Company 
ceases  to  have  any  object  in  carrying  passengers  or  goods  to 
Rugby,  or  beyond  Rugby  to  London.  Indeed,  it  is  manifestly 
the  interest  of  the  company  not  to  do  so,  for  it  would  be  in* 
cnrring  all  the  expense  of  running  carriages  over  the  line,  on 
their  way  to  Rugby  and  the  south,  without  any  possible 
countervailing  benefit    By   the  terms  of  the  contract  the 
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Slirewsbnry  and  Biriningliam  Company  is  to  have  seven- 
thirteenths  of  the  profits  of  so  mach  of  the  through  traffic  car- 
ried by  the  Northwestern  Company,  as  is  attributable  to  the 
distance  from  Shrewsbury  to  Stafford,  and  it  is  also  to  have 
seven-thirteenths  of  so  much  of  the  through  traffic  on  its  own 
line  as  is  attributable  to  the  distance  from  Shrewsbury  to 
Wolverhampton.  The  effect  of  this  arrangement  obviously  is 
to  prevent  the  Shrewsbury  and  Birmingham  from  having  any 
interest  in  carrying  traffic  by  its  own  line.  If  the  directors  of 
that  company  were  to  cease  altogether  to  carry  passengers  or 
goods  beyond  Birmingham,  the  result  must  necessarily  be  that 
all  the  traffic  from  Shrewsbury  to  Rugby  and  the  south  must 
go  via  Stafford,  and  be  conveyed,  therefore,  by  and  at  the  cost 
of  the  Northwestern  Company  without  any  cost  whatever  to 
the  Shrewsbury  and  Birmingham  Company,  and  yet  for  all  this 
traffic  so  conveyed  the  Shrewsbury  and  Birmingham  Company 
would  be  entitled  to  precisely  the  same  proportions  of  profits 
as  if  the  goods  and  passengers  had  been  carried  over  that  line, 
and  at  the  expense  of  that  company.  And  on  the  other  hand 
the  Northwestern  Company  would  be  bound  to  hand  over  to 
the  Shrewsbury  and  Birmingham  Company  seven-thirteenths 
of  the  profits  derived  from  the  working  of  a  portion  of  the 
Northwestern  line  without  receiving  any  corresponding  share 
of  profits  from  the  Shrewsbury  and  Birmingham  Company. 
It  is  difficult  to  suppose  that  this  could  have  been  intended, 
more  especially  as  it  is  a  contract  binding  forever  on  the 
Northwestern  Company,  though  tbp  Shrewsbury  and  Birming- 
ham Company  has  the  rigirt  of  abandoning  it  at  any  time. 
The  effect  of  the  arrangement  was  to  divert  from  its  legiti- 
mate channel  no  considerable  portion  of  the  profits  of  a  par- 
ticular part  of  the  line  of  the  Northwestern  Company  with- 
out securing  any  corresponding  portion  of  profits  from  the 
rival  line.  It,  therefore,  seems  to  me  that  there  is  great  force 
in  what  is  said  by  Lord  Justice  Knight  Bbucb;  namely,  ^'  that 
the  contract,  whether  legally  valid  or  invalid  is  one  wliich  a 
court  of  equity  ought  not  to  be  active  in  enforcing." 

I  have  thought  it  right  to  make  these  observations,  but  I 
must  repeat  that  the  ground  on  which  I  advise  your  lordships 
to  reject  this  appeal  is  that  whatever  be  the  character  of  the 
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covenants  in  question,  the  time  had  not  arrived  at  which  they 
were  to  come  into  operation.  This  extends  to  the  whole  case, 
and  I  shall,  therefore,  move  your  lordships  to  dismiss  the 
appeal  with  costs. 

Decrees  and  orders  appealed  from  affirmed,  and  appeal  dis- 
missed with  cost. 


NOTES. 

Speoiflo  pdrformanoe,  when  decreed.— In  the  case  above  set  forth 
the  court  refused  to  decree  a  specific  performance  of  an  anrreement,  where 
if  it  was  not  void  as  ultra  vires,  it  was  at  least  unfair  to  the  shareholders 
of  one  of  the  companies.  But  in  a  previous  case,  Ecistem  Counties  Rail- 
way  Co,  V.  Hawkes,  5  H.  L.,  331;  affirmingthe  judgment  of  Knight  Brucb 
Y.  C.  and  St.  Leonard,  L.  C,  22  L.  J.,  Ch.,  77,  the  court  sustained  a  bill  for 
a  specific  performance  under  the  following  circumstances.  The  company 
having  a  bill  before  Parliament  for  enabling  it  to  construct  a  railway  from 
Wisbeach  to  join  the  Great  Northern  Railway  at  Spalding,  entered  into 
an  agreement  with  Hawkes,  a  land-owner  on  the  proposed  line,  by  which 
and  in  consideration  of  his  withdrawing  his  opposition  to  the  bill,  to  pur- 
chase of  him  a  house  and  six  acres  of  land,  in  which  he  had  only  a  life 
estate,  with  remainders  over,  for  the  price  of  8,000^  and  5,000{.  as 
additional  compensation,  and  also  undertook  to  obtain  all  the  necessary 
powers  and  authority  to  enable  said  Hawkes  to  sell  the  estate.  The  bill 
passed,  without  any  special  powers  given  to  the  corporation  in  reference  to 
the  Hawkes  estate,  but  the  company,  under  its  general  powers,  could  have 
taken  two  acres  of  the  estate.  The  company  subsequently  abandoned  the 
contemplated  line,  and  gave  said  Hawkes  notice  that  they  should  not  require 
the  estate.  Hawkes  thereupon,  and  before  the  time  the  compulsory  powers 
of  the  company  had  expired,  filed  a  bill  for  a  specific  performance  against 
the  company.  It  was  held  by  the  Vice-Chancellor,  and  the  Lord  Chan- 
cellor, that  the  contract  was  good  and  binding  upon  the  company;  where- 
upon, the  latter  appealed  to  the  House  of  Lords,  where  it  was  also  held 
to  be  neither  iUegal  nor  ultra  vires,  and  the  decree  for  a  specific  perform- 
ance was  therefore  affirmed. 

Usually  exercised  to  restrain.— The  powers  of  courts  of  equity 
have  usually  been  invoked  to  restrain  the  execution  of  ultra  vires  acts  by 
corporations.  Thus,  in  Coleman  v.  The  East  Anglian  Railways  Company, 
copied  in  full  in  this  chapter,  the  court  restrained  the  directors  of  the 
company,  at  the  instance  of  a  shareholder,  from  applying  any  part  of 
its  funds  in  assisting  a  company  which  had  been  formed  to  run  in  connection 
with  the  railroad  company  to  and  from  its  terminus  at  Harwich,  and  for  es- 
tablishing a  steam  communication  between  there  and  the  northern  ports  of 
Europe. 

In  Siiloman  v.  Laing,  12  Beav.,  839,  the  directors  of  the  South  Coast  Rail- 
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way  Company  were  restrained  from  applying  any  part  of  the  funds  of  that 
company  in  the  purchase  of  shares  of  another  company  by  which  purchase 
the  defendants  hoped  to  benefit  the  company  of  which  they  were  directors, 
the  court  holding  that  they  had  no  right  to  deal  with  its  funds  in  that  man- 
ner. 

In  the  case  of  Bagshaw  v.  The  Eastern  Counties  Railway  Company ,  6 
Railw.  Gas.,  152,  the  same  question  was  presented;  viz.,  as  to  the  right  of 
the  shareholders  to  restrain  the  misapplication,  or  intended  misapplication, 
of  corporate  funds  by  the  directors  of  the  company.  An  act  of  Parliament 
had  authorized  the  defendants  to  raise,  by  way  of  additional  shares,  two  sums  of 
200,000/.  smd  100,000/. ;  the  former  for  the  purpose  of  enabling  them  to  construct 
a  branch  line  to  Harwich,  and  the  latter  for  enabling  them  to  purchase  and 
complete  a  lateral  line  to  Hadleigh.  The  plaintiff  had  purchased  scrip  cer- 
tificates for  shares  in  these  undertakings,  or  one  of  them,  on  which  all  calls 
had  been  paid,  and  the  plaintiff  stated  in  his  bill  that  although  the  whole  of 
said  two  sums  had  been  raised  the  company  had  abandoned  the  intention  of 
constructing  the  Harwich  Une  and  were  about  to  apply  the  amount  so  raised 
to  other  purposes. 

The  bill  prayed,  amongst  other  things,  a  general  account  of  all  sums  so 
applied;  that  the  directors  might  be  decreed  personally  to  make  them  good, 
and  for  an  injunction  to  restrain  any  further  misapplication  of  any  part  of 
said  sums  so  raised.  To  this  there  was  a  general  demurrer,  which  was  over- 
ruled. On  appeal  this  decision  was  sustained  by  Lord  Cottbnham  on  the 
ground  that  the  directors  had  no  right  to  expend  any  part  of  the  money  so 
raised  upon  any  object  other  than  that  for  which  it  was  raised. 

In  Eastern  Counties  Railway  Company  v,  Hawkes,  supra,  it  was  held  that 
the  contract  was  not  ultra  vires  in  the  sense  that  it  was  wholly  beyond  the 
power  of  the  company  to  make  such  a  contract.  But  it  was  urged  that  it 
was  ultra  vires,  as  it  was  a  purchase  of  lands  not  wanted  or  of  more  than 
was  required  by  the  company  for  any  legitimate  purpose. 

On  this  question  Lord  Chancellor  Cbanworth  observed :  '*  The  contract 
was  not  necessarily,  and  on  the  face  of  it,  ultra  vires.  Besides,  the  line  of 
deviation  actually  cuts  the  respondent's  house  in  two,  and  in  such  drcum- 
stances  the  appellants  had  no  right  to  take  a  part  without  taking  the  whole, 
if  the  plaintiff  required  them  to  do  so;  and  it  is  a  reasonable  inference  that 
the  contract  to  purchase  the  whole  was  made,  because,  wanting  what  was 
within  the  limits  of  deviation,  the  directors  knew  that  they  could  not  stop 
short  with  what  was  within  those  limits.  Be  that,  however,  as  it  may,  there 
was  nothing  to  show  the  respondent  that  his  land  was  not  wanted  for  the 
legitimate  objects  of  the  company,  and  in  such  a  case  it  cannot  be  permitted 
to  the  directors  to  allege  that  the  contract  wai  invalid  as  being  beyond  their 
powers;  for  as  argued  at  the  bar,  it  could  be  no  answer  to  an  action  for  iron 
rails  bargained  and  sold  that  the  contract  had  been  entered  into,  not  in  or- 
der to  obtain  rails  for  the  use  of  the  line,  but  in  order  to  keep  them  in  hand 
for  the  purpose  of  future  use  on  a  speculation  that  iron  was  likely  to  raise  in 
value." 

The  doctrine  of  this  case  had  been  previously  recognized  in  Webb  r.  The 
Direct  London,  etc..  R.  Co.,  I  De  G.,  M.  &  G.,  521,  and  Stuart  v.  The  Lon- 
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don  it  N.  W.  R.  Co,,  Id.,  721;  and  Gage  v.  The  New  Market,  etc.,  R,  Co., 
IB  Q.  B.,  457,  which  were  saits  for  the  specific  performance  of  contxactn,  but 
they  were  decided  against  the  plaintiffs  on  other  grounds. 

Where  the  contract  is  within  the  scope  of  powers  thereafter 
granted. — ^The  question  in  England  as  to  the  extent  to  which  the  promoters 
of  a  railway  corporation  can,  by  contracts  in  contemplation  of  incorporation, 
bind  the  corporation,  seems  quite  unsettled.  We  have  seen,  by  the  foregoing 
cases,  that  the  courts  there  have  decreed  a  sx>ecific  performance  in  cases  when 
the  contract  so  entered  into  was  within  the  scope  of  the  powers  of  the  com- 
pany thereafter  organized.  The  tendency  of  the  English  decisions  seems  to 
limit  the  enforcement  of  such  contracts  to  such  as  are  necessary  to  cany  out 
the  purposes  and  within  the  scope  of  the  charter  when  granted.  Taylor  v. 
C.  <t  M.  R.  Co,,  2  L.  &  £q.,  866;  Preston  r.  Liverpool  dt  Man,  R,  Co,,  5  H. 
Lm  605;  C,  <t  D,  J,  R.  Co,  V.  H,  H.  Trustees,  39  Eng.  L.  &  Eq.,  28;  Petrie 
V,  Eastern  Counties  Railway  Company,  1  Rail.  Cases,  462. 

The  decision  in  Preston  v,  Liverpool,  etc,  supra,  held  that  where  the  pro- 
jectors of  a  railway  company,  in  order  to  induce  a  land-owner  to  withdraw 
his  opposition  to  their  bill,  entered  into  a  contract  with  him,  in  which  there 
was  a  stipulation  that  the  contract  was  to  be  performed  by  the  company 
after  it  should  have  obtained  an  act  of  incorporation  from  Parliament,  it  was 
esssential  to  the  validity  of  the  contract  that  it  be  one  which  the  company 
could  lawfully  make  after  its  incorporation;  and  that  it  was  ultra  vires 
of  a  corporation  established  for  the  purpose  of  constructing  a  railway,  to 
enter  into  a  contract  to  pay  a  large  sum  of  money  to  a  man  for  not  opposing 
the  passing  of  a  bill  for  its  benefit  in  Parliament.  But  these  conclusions  in 
the  decision  appear  to  be  mere  dicta,  as  the  court  further  held  that  the 
contract,  if  not  ultra  vires,  did  entitle  the  plaintiff  to  the  specific  perform- 
ance claimed  in  the  bill.  The  dicta  of  the  court,  however,  would  appear  to 
be  at  variance  with  decisions  in  several  other  cases.  See  Stanley's  Case,  8 
Myl.  &  C,  778;  1  Rail.  Gas.,  58;  Petrie  v.  Eastern  Counties  Railway  Com- 
pany, supra. 

Issue  of  scrip  by  promoters.— -It  seems  well  settled  in  England  that 
the  projectors  of  corporations  may  issue  scrip  which  entitles  the  holder  or  his 
assignee  to  become  a  member  of  the  proposed  company  when  incorporated.' 
The  consideration  for  the  issue  of  the  scrip  is  the  obligation  of  the  party  tak- 
ing it  to  take  shares  in  the  future  company,  and  this  obligation  is  binding 
upon  him,  even  though  he  assign  the  scrip,  at  least  until  the  name  of  the 
purchaser  be  entered  upon  the  register.  Field  on  Corp.,  §  122;  Midland  O, 
W.  R.  Co.  v,  Gordon,  16  M.  &  W.,  804;  16  L.  J.  Ex.,  166.  But,  see  Jack- 
son V,  Crocker,  4  Bev.,  59. 

Contracts  in  anticipation  of  legislative  authority  in  this 
country. — It  is  questionable  if  the  doctrine  in  England,  applicable  to  con- 
tracts made  by  promoters  of  bills  in  Parliament  for  the  charters  of  corpora- 
tions, are  applicable  to  contracts  made  in  anticipation  of  charters  in  this 
countiy.  Morris  tt  Essex  R.  Co.  v.  Sussex  R.  Co.,  20  N.  J.  Eq.  (5  Green), 
542.  There  they  have  preliminary  associations  of  individuals,  whose  acts 
are  unrestricted  save  only  by  their  provisional  deeds.    But  even  there,  as 
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we  have  noticed,  they  are  limited  in  their  powers  within  the  scope  of  the 
authority  granted  by  the  charter. 

In  Straaburgh  R.  Co,  v.  EchUnaeht,  21  Pa.  St.,  220  (1853),  which  was  a 
suit  to  recover  on  a  subscription  made  to  the  shares  of  stock  of  a  contem- 
plated coiporation,  not  yet  organized,  Black,  C.  J.,  observes:  '*  Before  the 
Strasburgn  Raibroad  Company  was  incorporated,  the  defendant  and  others 
signed  a  paper  agreeing  that  if  it  should  be  incorporated  with  certain  privi- 
leges, they  would  subscribe  the  number  of  shares  set  opposite  their  respec- 
tive names.  The  charter  was  obtained  and  the  defendant  refused  to  take 
the  stock,  whereupon  the  company  brought  this  bill  in  equity  to  enforce 
specific  performance  of  the  contract. 

"  A  contract  cannot  be  made  by  one  person  alone.  It  takes  two  to  make  a 
bargain.  Before  a  promise  becomes  a  binding  obligation,  it  must  not  only 
be  made  to,  but  must  be  expressly  or  impliedly  accepted  by,  the  party  for 
whose  benefit  it  was  meant. 

''The  paper  before  us  is  no  more  than  a  naked  expression  of  the  subscri- 
ber's intention  to  purchase  certain  shares  in  the  capital  stock  of  a  company, 
which  it  was  expected  would  be  incorporated  by  the  legislature.  Besides  it 
is  without  any  sufficient  consideration.  It  is  not  pretended,  and  cannot  be 
made  out  from  the  paper  that  the  agreement  of  the  defendant  was  the 
motive  for  the  others  for  taking  stock.  It  is  well  settled  that  procuring  leg- 
islation of  any  kind  is  not  a  consideration  which  will  support  even  a  direct 
promise  to  pay  a  fair  compensation  for  the  labor  of  the  promise  about  such  a 
business. 

''  Again :  If  there  was  a  binding  engagement,  it  was  not  made  with  the 
railroad  company  which  did  not  exist  at  the  time. 

**  But  supposing  this  to  have  been  a  valid  contract,  to  which  the  plaintiff 
was  a  party,  and  based  upon  good  consideration,  a  bill  in  equity  is  not  the 
mode  of  enforcing  it;  the  remedy  at  law  for  its  violation  being  full,  com- 
plete, and  adequate.** 

The  contrary  doctrine  has,  however,  been  frequently  affirmed  under 
statutes  providing  for  incorporation.  **  In  this  country  preliminary  sub- 
scriptions may  generally  be  made,  and  in  such  cases  the  rights  secured 
.thereby  become  vested  in  the  corporation  when  formed,  as  the  right  to 
membership  thereby  pledged  is  sufficient  consideration  for  such  subscrip- 
tion, and  the  company  generally  may  recover  calls  on  such  subscriptions 
after  its  incorporation  the  same  as  though  made  after  its  complete  organiza- 
tion. In  fact,  it  is  frequently  required  in  organizing  under  general  statutes, 
not  only  that  preliminary  subscriptions  be  made,  but  that  a  certain  per- 
centage of  the  sum  be  paid  as  a  condition  precedent  to  the  organization,  and 
these  subscriptions,  if  the  corporation  is  finally  organized,  become  binding 
upon  the  subscribers,  whether  scrip  is  issued  therefor  or  not,  and  they 
become  a  part  of  the  assets  of  the  corporation.**  Field  on  Corp.,  §  122. 
See,  also,  Griswold  v,  Peoria  Universitg,  26  111.,  41;  Johnson  o.  Ewing 
Female  University,  35  Id.,  518;  Anderson  v.  Netcark,  etc,,  R,  Co,,  12  Ind., 
376;  Johnson  v,  Wabash,  etc.,  R.  Co,,  16  Id.,  389;  Heaston  v,  Cincinnati 
etc.,  R.  Co,,  Id.,  275;  Buffalo,  etc,  R,  Co.  v.  Dudley,  14  N.  Y.,  336;  East- 
em  P.  R,  Co,  v.  Vaughn,  Id.,  546;  Lake  Ontario  R,  Co,  v.  Mason,  16  Id., 
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451;  Rensselaer  P.  R,  Co,  v.  Barton ^  Id.,  457;  Stanton  r.  Wilson^  2  Hill, 
153;  Hamilton,  etc,  R,  Co.  r.  Rice,  7  Barb.,  157;  Reformed  Church  v.  Broum, 
29  Id.,  335;  Penobscot  dt  C.  R,  Co.  v.  Dummer,  40  Me.,  172;  Walkins  v. 
Eames,  9  Gush.,  537;  People's  Ferry  Co.  r.  Batch,  9  Gray,  303;  Danhury, 
etc.,  R.  Co,  V.  Wilson,  22  Conn.,  435;  Taggart  v.  West  Maryland  R.  Co,, 
24  Md.,  563. 

Contract  for  right  of  way.— In  New  Haven  dt  Northampton  R,  Co. 
V.  Hayden,  107  Mass.,  525,  several  persons  signed  a  writing  in  which  they 
undertook  to  secure  subscriptions  to  the  stock  of  a  railroad  corporation  to  a 
certain  amount  and  pay  for  the  same  in  installments,  and  also  proposed  to 
secure  a  right  of  way  for  the  extension  of  the  railroad,  free  of  expense  to 
the  corporation,  and  to  obtain  the  legislation  needful  to  carry  out  the  pro- 
posed extension,  which  was  not  to  be  binding  unless  they  could  secure  the 
right  of  way  or  make  such  arrangements  as  should  be  satisfactory  to  the 
corporation. 

The  corporation  accepted  the  proposal,  having  no  authority  at  the  time  to 
extend  the  railroad,  but  subsequently  obtamed  authority  from  the  legisla- 
ture.  The  signers  afterwards  agreed  in  writing  that  the  railroad  company 
might  go  forward  and  secure  the  right  of  way,  without  prejudice  to  the 
rights  of  either  party;  and  it  then  purchased  the  right  of  way.  In  an  ac- 
tion by  the  corporation  against  the  signers  for  the  failure  to  secure  the  pght 
of  way,  the  defendants  claimed  that  the  contract  was  void,  as  the  plaintiffs 
had  no  power  to  make  it.  But  the  court  held  it  binding  upon  them.  The 
court  say:  *'  It  was  in  substance  an  agreement  to  do  something  not  at  the 
time  legal,  but  which  the  passing  of  an  expected  statute  would  render  legal; 
and  both  parties  must  have  understood  that  if  the  sanction  of  the  legisla- 
ture should  be  withheld  the  contract  would  not  go  into  effect.  The  contract 
does  not  import  that  the  plaintifis  bound  themselves  to  construct  the  road 
at  all  events  and  without  legislative  authority.  *  *  *  In  this 
view  of  the  case,  we  think  that  the  objection  that  the  plaintiffs  had  no  legal 
authority  to  extend  their  road,  and  that  the  agreement  to  do  so  is  therefore 
void,  is  wholly  untenable.** 

Reference  was  made  also  to  various  English  authorities  sustaining  the 
same  doctrine.  See  Scotch  Nof*theastem  R,  Co.  v,  Stewart,  3  Macq.,  382; 
Mayor  of  Norwich  v.  Norfolk  R.  Co.,  4  £1.  &  BL,  897;  Taylor  v.  Chiches- 
ter dt  M.  R.  Co.,  4  H.  L.  628. 
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ILLUSTRATION   OF  THE   DOCTIilNE  IN   ITS   APPLICATION  TO 
SUITS  IN  EQUITY.  TO  CANCEL  DEEDS,  Etc. 


FOURTEENTH  SELECTED  CASE. 

Miners'  Ditch  Co.  v.  Zellerbaoh  &  Powers.* 

Dealing  with  a  corporation.— The  rights  of  strangers,  dealing  with 
a  corporation,  may  vary  according  as  they  are  considered  with  reference 
to  the  corporation  itself,  its  creditors  or  the  stockholders  of  the  corpora- 
tion. 

Different  kinds  of  corporations. — ^There  are  three  classes  of  corpora- 
tions; to- wit.,  public  municipal  corporations,  the  object  of  which  is  to 
promote  the  public  interest;  corporations  technically  private,  but  of  a 
quasi  public  character,  having  in  view  some  public  enterprise  in  which 
the  public  interests  are  involved,  such  as  railroad,  turnpike,  and  canal 
companies;  and  corporations  strictly  private. 

Whpn  acts  of  corporation  are  ultra  vires.— The  term  ultra  vires, 
when  used  in  reference  to  corporations,  is  employed  in  different  senses. 
An  act  is  said  to  be  ultra  vires  when  it  is  not  in  the  power  of  the  corpo- 
ration to  perform  it  under  any  circumstances;  and  an  act  is  also  said  to 
be  ultra  vires  with  reference  to  rights  of  certain  parties,  when  the  cor- 
poration cannot  perform  it  without  their  consent;  and  it  may  also  be 
ultra  vires  with  reference  to  some  specific  purpose  when  the  corporatioin 
cannot  perform  it  for  that  purpose. 

Idem. — ^When  the  act  of  the  corporation  is  ultra  vires  in  the  first  sense 
mentioned,  it  is  void  in  totOy  and  the  corporation  may  avail  itself  of  the 
plea;  but  when  it  is  ultra  vires  in  the  second  and  third  senses,  the  right 
of  the  corporation  to  avail  itself  of  the  plea  will  depend  upon  the  circum- 
stances of  the  case. 

When  corporation  mat  repudiate  its  contract. — In  a  contract  be- 
tween a  corporation  and  strangei's  dealing  with  it,  when  the  act  in  ques- 
tion  is  one  which  the  corporation  has  no  power  to  perform  under  any  cir- 
cumstances, the  corporation  may  avail  itself  of  the  defense  of  ultra  vires; 
but  when  the  act  may  be  performed  by  the  corporation  for  some  pur- 
poses, but  not  for  others,  the  defense  of  ultra  vires  may  or  may  not  be 
available.  If  the  stranger  dealing  with  the  corporation  knew  of  its  in- 
tention to  perform  the  act  for  an  unauthorized  purpose,  the  defense  is 
available,  otherwise  not. 

Corporation  may  sell  its  property.— A  corporation  organized  for  the 
purpose  of  owning  ditches  for  the  conveyance  and  sale  of  water,  posses- 
ses the  power  of  selling  and  conveying  all  its  corporate  propetty,  pro- 
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yided  the  sale  is  made  for  corporate  or  lawfal  purposes-,  and  stranfcers 
taking  a  conveyance  haye  a  right  to  assume,  as  against  the  corporation, 
that  the  sale  was  for  a  lawful  purpose. 

Idem. — If  the  corporation  contests  the  validity  of  such  sale  on  the  ground 
that  it  was  made  for  an  unlawful  purpose,  it  devolves  upon  it  to  show 
that  the  party  making  the  purchase  knew  of  such  unlawful  purpose.' 

/(/em.— Such  sale  may  be  made  to  any  person,  natural  or  artificial,  capable 
of  taking,  and  the  stockholders  of  one  or  more  corporations  may  form 
themselves  into  a  new  corporation,  and  the  property  of  one  or  both  of 
the  old  corporations  may  be  conveyed  to  the  new  corporation. 

Dbbd  of  corpobation.— Where  a  deed  purporting  to  be  the  deed  of  a  cor- 
poration is  signed  by  its  trustees  as  trustees,  and  has  the  corporate  seal 
affixed,  it  is  admissible  in  evidence  as  a  deed  of  the  corporation,  and  is 
itself  prima  facie  evidence  of  the  regular  and  duly  authorized  execution 
of  the  same. 

Idem. — It  devolves  upon  the  party  contesting  the  validity  of  such  deed  to 
overthrow  the  presumption  that  it  was  regularly  and  duly  executed. 

Right  of  cobpobation  to  contest  its  own  sale.— Where  a  corporation 
sells  and  conveys  all  its  property  for  an  illegal  purpose,  the  contract 
being  fully  executed  on  both  sides,  and  the  property  is  afterward  pur- 
chased by  a  stranger  with  knowledge  of  that  fact,  in  an  action  against 
such  stranger  to  recover  the  property,  the  corporation  cannot  avail  itself 
of  the  invalidity  of  the  transaction  to  defeat  the  conveyance. 

Illegal  bale  of  cobpobation  pbopebtt. — Conceding  it  to  be  unlawful 
for  a  corporation  to  make  a  sale  of  all  its  property  to  another  corpora- 
tion, and  receive  in  payment  therefor  the  stock  of  the  grantee  to  be  dis- 
tributed among  its  own  stockholders,  yet,  if  such  sale  is  made,  and  the 
contract  fully  executed,  the  corporation  itself  cannot  recover  back  the 
property  sold,  or  set  aside  the  contract  on  aoooont  of  its  illegality. 

Appeal  from  the  District  Courts  FovHe&nth  Judicial  Dis- 
trict j  j^evada  county. 

This  was  an  action  to  recover  possession  of  the  Miners'* 
Ditch,  the  Poorman's  Ditch,  the  extension  of  the  Poonnan's 
Ditch,  the  Grizzly  Ditch  and  its  branches,  the  undivided  two- 
fifths  of  the  Eureka  Lake  Water  Company's  Ditch,  the  un- 
divided two- fifths  of  the  Gray  Diggings  Mining  Claims,  the 
undivided  two-fifth  of  the  Lewis  Mining  Claims,  the  un- 
divided two-fifths  of  the  Isembeck  &  Co.'s  Mining  Claims, 
the  undivided  two-fifths  of  the  Eureka  Lake  Water  Company's 
saw-mill,  and  the  land  whereon  the  same  stands,  together  with 
all  and  singular  the  appurtenances  to  the  above  named  and 
specified  property  belonging.  ^ 
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The  complaint  was  in  the  usual  form,  alleging  ownership  of 
and  possession  of  the  property  by  the  plaintiff  on  the  third 
day  of  January,  1863,  and  its  ouster  by  the  defendants  on  the 
same  day.  The  defendants,  in  the  tenth  subdivision  of  their 
answer,  set  up  the  following  as  an  equitable  defense:  "And 
for  a  tenth  further  and  separate  answer  to  the  said  several 
causes  of  action  in  the  said  amended  complaint  mentioned, 
and  as  a  ground  for  the  equitable  interposition  of  the  court, 
this  defendant  avers  and  shows  as  follows: 

"That  on  the  14th  day  of  May,  1859,  the  plaintiff,  the 
Miners'  Ditch  Company  was,  and  for  some  time  prior  thereto 
had  been  a  corporation  duly  organized  and  existing  under  the 
laws  of  this  State,  and  the  owner  and  possessed  of  the  several 
ditches  and  parcels  of  property  mentioned  and  described  in 
the  first,  second,  third,  and  fourth  counts  of  plaintiff's  amended 
complaint. 

"  That  at  the  same  time  another  corporation,  duly  organized 
and  existing  under  the  laws  of  this  State,  and  styled  the 
Eureka  Lake  Company,  owned  and  possessed  certain  other 
ditch  property  in  said  county  of  Nevada,  which  said  ditches 
were  constructed  and  used  for  the  purpose  of  conveying  and 
selling  water  for  mining  and  other  purposes  in  said  county  of 
Nevada  and  its  vicinity. 

''That  the  said  Miners'  Ditch  Company  and  the  said 
Eureka  Lake  Company  were  rival  companies  selling  water  in 
the  same  market. 

"  That  a  large  portion  of  the  stock  in  each  of  said  corpora- 
tions was  held  and  owned  by  persons  who  were  stockholders 
4n  both  of  said  corporations. 

*'That  at  some  time  in  the  month  of  May,  1859,  and  prior 
to  the  14th  day  of  said  month,  at  a  meeting  of  the  board  of 
trustees  of  the  Eureka  Lake  Company,  regularly  called  and 
held  for  the  purpose,  it  was  unanimously  resolved  and  deter- 
mined, by  a  vote  of  the  said  board  of  trustees,  that  the  presi- 
dent of  said  corporation,  on  its  behalf,  be  and  thereby  was 
authorized  and  directed  to  propose  to  the  Miners*  Ditch  Com- 
pany that  the  several  properties  of  and  belonging  to  the  said 
several  corporations  be  consolidated,  and  the  said  corporations 
united  in  one,  upon  certain  specified  terms. 
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"Tliat  afterwards,  on  the  14th  day  of  May,  1859,  a  meeting 
of  the  stockholders  of  the  said  Miners'  Ditcli  Company, 
called  for  the  purpose  of  receiving  and  considering  the  prop- 
osition of  the  Eureka  Lake  Company  to  consolidate  and 
unite  the  several  properties  and  companies,  as  hereinbefore 
set  forth,  was  held  at  its  usual  place  of  business,  at  which 
meeting  the  president  of  the  Eureka  Lake  Company,  in  pur- 
suance of  the  authority  so  given  to  him  as  aforesaid,  did  at- 
tend, and,  on  behalf  of  the  said  Eureka  Lake  Company  pro- 
posed to  said  Miners'  Ditch  Company  to  unite  and  consolidate 
the  several  companies  and  properties  as  aforesaid.  That, 
thereupon,  the  said  proposition  was  accepted  and  the  stock- 
holders of  the  said  Miners'  Ditch  Company,  by  a  resolution 
duly  passed,  authorized  and  empowered  the  directors  of  said 
company  to  make  the  necessary  arrangements  for  and  to 
perfect  the  union  and  consolidation  of  the  said  companies  as 
aforesaid. 

^^That  at  the  said  several  meetings  of  the  stockholders  and 
board  of  trustees  of  the  Eureka  Lake  Company,  and  of  the 
stockholders  of  the  Miners'  Ditch  Company,  it  was  agreed 
and  determined  by  vote,  tor  the  purpose  of  carrying  into  eflfect 
the  agreement  between  said  corporations  for  the  union  and 
consolidation  thereof,  and  until  the  final  consolidation  and 
union  thereof  could  be  perfected,  the  directors  of  said  sev- 
eral corporations  should,  as  a  joint  board,  temporarily  re- 
ceive and  have  and  hold  possession  and  control  of  the  entire 
property  of  said  corporations,  and  jointly  conduct  the  bus- 
iness thereof  for  and  on  behalf  of  such  consolidated  com- 
panies, and  until  the  said  consolidated  company  could  be 
formed,  and  that  such  consolidated  companies  should  share 
the  profits  and  losses  of  such  consolidated  properties. 

^^That  soon  after  the  said  last  named  date;  viz.,  on  or  about 
the  29th  of  June,  1859,  the  said  joint  board  of  directors  so 
formed  as  aforesaid,  and  pursuant  to  said  agreement,  received 
from  said  several  corporations  the  possession  of  all  of  said 
property,  and  took  and  entered  into  possession  of  the  same, 
for  and  on  behalf  of  said  consolidated  company,  and  conducted 
and  managed  the  same  according  to  the  terms  of  said  agree- 
ments, on  behalf  of  said  consolidated   company,  and  under 
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the  name  and  style  of  the  Eureka  Lake  and  Miners'  Ditch 
Companj',  .until  the  formation  of  the  company  styled  the 
Eureka  Lake  Water  Company,  as  hereinafter  set  forth. 

"  That  during  the  time  the  said  joint  properties  were  in 
possession  of  and  under  the  control  of  the  said  joint  board,  di- 
vers large  sums  of  money,  arising  from  the  receipts  of  the  said 
joint  properties,  were  expended  in  the  repairs  and  improve- 
ments of  the  properties  formerly  belonging  to  the  said  Mi- 
ners' Ditch  Company,  and  described  in  the  first,  second,  third 
and  fourth  counts  of  said  amended  complaints. 

**  That  afterwards,  and  on  or  about  the  month  of  September, 
1860,  a  meeting  of  the  stockholders  of  the  said  Miners'  Ditch 
Company  was  held  at  the  usual  place  of  business  of  said  com- 
pany, at  which  meeting  the  union  and  consolidation  of  said 
corporations  was  ratified  and  confirmed,  and  by  a  resolution 
duly  passed  it  was  agreed  and  determined  that,  for  the  purpose 
of  more  fully  carrying  into  effect  the  said  union  and  consoli- 
dation the  directors  of  said  Miners'  Ditch  Company  were  au- 
thorized, empowered  and  directed  to  unite  with  the  directors 
of  the  Eureka  Lake  Company  in  the  organization  of  a  corpo- 
ration to  be  called  and  styled  the  Eureka  Lake  Water  Com- 
pany, and  which  corporation,  when  organized,,  should  be  the 
successor  in  interest  of  the  said  Miners'  Ditch  Company,  the 
said  Eureka  Lake  Company  and  the  joint  company— the 
Eureka  Lake  and  Miners'  Ditch  Company;  and  the  said  di- 
rectors of  the  said  Miners'  Ditch  Company  were  further 
authorized  and  empowered  to  convey  to  the  said  Eureka  Lake 
Water  Company,  when  formed,  the  entire  property  then  lately 
owned  by  the  said  Miners'  Ditch  Company,  upon  the  consid- 
eration that  the  said  Eureka  Lake  Company  should,  in  like 
manner,  convey  to  said  Eureka  Lake  Water  Company  the 
property  then  formerly  owned  by  it;  and  it  was  then  and  there 
further  agreed  that  the  stock  of  such  new  corporation,  the 
Eureka  Lake  Water  Company,  should  be  issued  to  the  stock- 
holders of  the  Eureka  Lake  Company  and  the  Miners'  Ditch 
Company  in  the  proportions  agreed  upon. 

^'  That;  at  or  about  the  same  time  as  last  aforesaid,  at  a  meet- 
ing of  the  stockholders  of  the  Eureka  Lake  Company,  similar 
resolutions  to  those  so  passed  at  the  meeting  of  the  stockhold- 
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ere  of  tlie  Minere'  Ditch  Company  were  passed,  and  the  direc- 
tors fully  authorized  to  make  the  necessary  conveyances  and 
docuinents  and  to  enter  into  the  necessary  arrangements  for 
carrying  into  effect  the  objects  of  snch  resolutions. 

^'  That  afterwards,  and  on  or  about  the  17th  day  of  October, 
1860,  the  directore  of  the  said  several  corporations,  as  such 
joint  board  as  aforesaid,  duly  organized  a  corporation  in  the 
said  county  of  Nevada  under  the  general  laws  of  this  State 
and  under  the  name  and  style  of  the  Eureka  Lake  Water 
Company. 

'^That  afterwards,  and  on  or  about  the  25th  day  of  October, 
1860,  the  Eureka  Lake  Company,  by  its  directors  thereto  duly 
authorized,  conveyed,  transferred  and  delivered  to  the  said 
Eureka  Lake  Water  Company  full  and  complete  possession  of 
all  the  property  theretofore  owned  by  it;  and  on  or  about  the 
29th  day  of  October,  1860,  the  said  Minere'  Ditch  Company, 
by  its  directore  thereto  authorized,  in  like  manner  conveyed  by 
deed  executed  under  the  corporate  seal  of  said  company,  and 
duly  transferred  and  delivered  to  the  said  Eureka  Lake  Water 
Company,  full  and  complete  possession  of  all  of  the  property 
formerly  owned  by  it,  including  the  property  described  in 
the  firet,  second,  third  and  fourth  counts  of  said  amended  com- 
plaint. 

''That  immediately  thereupon  the  said  joint  board  so  hold- 
ing possession  as  aforesaid,  under  the  name  of  the  Eureka 
Lake  and  Minere'  Ditch  Company,  under  the  agreements  afore- 
said, for  the  benefit  of  the  consolidated  company  so  to  be  formed 
under  snch  agreements  as  aforesaid,  gave  up  and  delivered  to 
the  said  Eureka  Lake  Water  Company,  the  corporation  so 
formed  under  the  various  agreements  aforesaid,  full  and 
complete  possession  of  all  the  joint  properties  so  held  by  them 
as  aforesaid. 

''  That  thereupon  the  said  Eureka  Lake  Water  Company 
entered  into  possession  of  all  the  said  joint  properties,  includ- 
ing all  of  the  ditches,  mining  claims  and  premises  described 
in  the  said  amended  complaint,  as  the  successor  in  interest  of 
the  said  Eureka  Lake  Company,  the  Minere'  Ditch  Company 
and  of  the  said  joint  board  of  Eureka  Lake  and  Miners'  Ditch 
Company,  and  from  then  hitherto  until  the  time  hereinafter 
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set  forth  continued  to  hold  possession  of  the  same,  and  to  use 
and  enjoy  tlie  same  as  such  successor  in  interest. 

"  That  upon  such  organization  of  the  Eureka  Lake  Water 
Company  and  such  transfers  as  aforesaid,  stock  of  said  com- 
pany was  duly  issued  to  the  various  shareholders  of  the  Miners' 
Ditch  Company  and  the  Eureka  Lake  Company  in  the  propor- 
tions theretofore  agreed  upon. 

"  That  after  the  Eureka  Lake  Water  Company  received  pos- 
session of  the  various  properties  as  hereinbefore  set  forth,  and 
previous  to  the  3d  day  of  January,  1863,  it  expended  large 
sums  of  money  in  purchase  of  ditches  and  water  rights,  and 
the  construction  of  flumes,  ditches,  and  reservoirs,  and  other 
valuable  and  permanent  improvements  on  the  same,  amount- 
ing  in  all  to  between  four  hundred  thousand  dollars  and  five 
hundred  thousand  dollars,  which  improvements  greatly  en- 
hanced the  value  of  such  properties. 

"  That  it  so  expended  in  improvements  upon  the  property 
described  in  the  first,  second,  third  and  fourth  counts  of  said 
amended  complaint  at  least  forty  thousand  dollars.  That  it 
constructed  and  completed  the  ditch  described  in  the  fifth 
count  of  said  complaint  at  a  cost  of  over  thirty  tliousand  dol- 
lars, and  purchased  the  mining  claims  and  property  described 
in  the  sixth,  seventh,  eighth  and  ninth  counts  thereof. 

^'That  at  the  time  of  the  transfer  of  possession  as  aforesaid, 
and  of  the  conveyance  aforesaid,  the  Miners'  Ditch  Company 
was  indebted  in  large  sums  of  money  to  various  parties,  a 
portion  of  which  indebtedness  was  secured  by  mortgages  upon 
said  property  formerly  belonging  to  said  company. 

"That  in  the  year  1862  said  mortgages  were  foreclosed,  and 
the  mortgaged  property  ordered  to  be  sold  for  the  satisfaction 
thereof,  and  that  said  property  was  advertised  for  sale  pur- 
suant to  said  order. 

"That  the  said  Eureka  Lake  Water  Company  was  then 
largely  in  debt,  and  had  no  means  wherewith  to  satisfy  said 
mortgages  and  prevent  the  sale  of  said  property,  and  borrowed 
of  this  defendant  and  of  the  defendant  Powers  (then  partners 
in  business  under  the  firm  name  of  Marks  &  Co.),  the  sum  of 
about  ninety  thousand  dollars,  which  was  applied  in  paj^ment 
and  satisfaction  of  a  portion  of  said  mortgages,  and  the  ac- 
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crued  interest  and  costs.  That  prior  to  the  date  of  this  loan 
the  said  Eureka  Lake  Water  Company  were  indebted  to  this 
defendant  and  said  defendant  Powers  in  other  large  sums  of 
money,  which  were  borrowed  of  them  and  used  for  the  bene- 
fit of  the  entire  property,  including  the  property  formerly 
owned  by  the  Miners'  Ditch  Company,  with  the  full  knowl- 
edge and  assent  of  the  Miners^  Ditch  Company  and  its  stock- 
holders and  members. 

*'  Tliat  on  the  7th  day  of  April,  1862,  and  prior  to  the  fore- 
closure of  the  said  mortgages  of  the  Miners'  Ditch  Company, 
the  said  Eureka  Lake  Water  Company  was  indebted  to  this 
defendant  and  defendant  Powers  in  the  sum  of  one  hundred 
thousand  dollars,  for  moneys  before  that  time  loaned  to  the 
Eureka  Lake  Water  Company  and  then  remaining  unpaid; 
and  on  said  last  mentioned  day  applied  to  said  defendant 
for  the  further  loan  of  one  hundred  thousand  dollars,  to  be 
used  for  the  purpose  of  paying  oflf  the  mortgages  upon  the 
property  formerly  owned  by  the  said  Miners'  Ditch  Company, 
then  in  process  of  foreclosure  as  aforesaid,  and  for  the  further 
purpose  of  paying  off  certain  other  liens  and  incumbrances 
existing  against  the  entire  property  of  said  Eureka  Lake 
Water  Company. 

^'That  at  the  date  last  aforesaid  the  said  Eureka  Lake  Water 
Company  executed  and  delivered  to  this  defendant,  and  his 
then  partner,  the  defendant  Powers,  a  mortgage  upon  the  en- 
tire property  of  said  company,  including  the  property  de- 
scribed in  the  amended  complaint,  to  secure  payment  of  the 
sum  of  one  hundred  thousand  dollars,  heretofore  advanced  and 
loaned  as  aforesaid,  and  also  to  secure  payment  of  such  other 
and  further  sums,  not  to  exceed  in  the  aggregate  the  further 
sum  of  one  hundred  thousand  dollars,  as  the  said  defendant 
and  Powers  should  thereafter,  at  the  request  of  said  company, 
advance  and  loan  to  it:  and  at  the  same  time,  and  in  said 
mortgage,  covenanted  with  this  defendant  and  Powers  that 
they  should  have  and  receive  the  net  proceeds  of  all  of  said 
property,  to  be  applied  in  payment  of  said  mortgage  debt 
until  the  same  should  be  fully  paid. ' 

"  That  thereafter,  and  prior  to  the  8d  day  of  January,  1 863, 
this  defendant  and  Powers,  at  the  request  of  the  said  Eureka 
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Lake  Water  Oompany,  advanced  and  loaned  to  it  the  addi- 
tional sum  of  one  hundred  thousand  dollars,  as  provided  for 
in  said  mortgage. 

'^  That  at  the  date  last  aforesaid,  the  said  Eureka  Lake  Water 
Company,  having*  failed  .to  make  any  payments  whatever  on 
account  of  said  mortgage  debt,  by  an  instrument  in  writing, 
under  the  seal  of  said  corporation,  transferred  to  this  defend- 
ant and  defendant  Powers  all  of  said  mortgaged  property,  and 
delivered  to  them  the  possession  thereof  and  authorized  them 
to  keep,  manage  and  control  the  same,  and  apply  the  net  pro- 
ceeds thereof  in  payment  of  said  mortgaged  debt  until  the 
same  and  the  interest  accruing  thereon  should  be  fully  paid. 

'^That  immediately  thereupon  this  defendant  and  defend- 
ant Powers  took  and  entered  into  the  possession  of  all  of  said 
property,  and  retained  possession  thereof  under  said  agreement, 
and  kept  an  accurate  account  of  the  proceeds  thereof,  until 
the  5th  day  of  February,  1865,  at  which  last  mentioned  date 
tliey,  the  said  defendants,  became  the  owners  by  purchase 
of.  all  said  property. 

^^Tliat  this  defendant  and  defendant  Powers  so  entered 
into  possession  of  said  property  as  aforesaid,  as  the  successors 
in  interest  of  the  said  Eureka  Lake  Water  Company  the 
Eureka  Lake  Company,  the  Miners'  Ditch  Company,  and  the 
said  joint  board,  or  Eureka  Lake  and  Miners'  Ditch  Company, 
and  held  and  possessed  the  same,  as  such  successors  in  in- 
terest until  the  time  next  hereinafter  mentioned. 

^'  That  on  the  1st  day  of  September,  1865,  this  defendant 
purchased  of  the  defendant  G^o.  C.  Powers  all  interest  (being 
the  undivided  one- half )  which  he  held  and  owned  in  said 
property,  so  acquired  as  aforesaid,  and  all  his  right,  title,  and 
interest,  possession,  claim,  and  demand  therein. 

^'  That  ever  since  the  time  last  aforesaid  this  defendant  has 
been  in  possession  of  all  of  said  property,  claiming  title 
thereto  as  the  successor  in  interest  of  the  said  defendant 
Powers,  and  of  the  Eureka  Lake  Water  Company,  the  Eureka 
Lake  Company,  the  Miners'  Ditch  Company,  and  the  said 
joint  board  or  Eureka  Lake  and  Miners'  Ditch  Company,  and 
at  the  time  of  the  commencement  of  this  suit  was  so  in  pos- 
session as  such  successor. 
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"  That  dariDg  all  the  time  said  property  has  been  held  and 
possefised  by  this  defendant,  either  alone  or  in  copartnership 
with  said  defendant  Powers,  the  net  proceeds  thereof  have 
amounted  to  bnt  little  more  than  the  interest  accruing  upon 
the  principle  of  said  mortgage  debt 

^^  That  the  property  and  lands  upon  which  the  said  seversd 
ditches  in  said  complaint  described  are  constnicted  and 
built,  and  also  upon  which  the  mining  claims  and  mill-site  in 
said  complaint  set  forth  are  situated,  are  the  public  lands  of  the 
United  States  of  America,  the  fee  in  the  same  never  having 
been  granted  to  any  one  or  passed  out  of  the  said  United 
States. 

^^  That  the  said  ditches,  mining  claims,  mill-site  and  prop- 
erty in  said  complaint  mentioned  and  described,  being  held 
by  possessory  title,  the  same  passes  by  delivery  of  possession, 
and  thus  defendant  is  in  possession  of  all  of  said  ditches,  min- 
ing claims,  and  property  by  successive  delivery  of  possession 
from  the  said  Miners'  Ditch  Company. 

^'  That  during  the  entire  period  of  the  transactions  above  set 
forth,  from  the  date  of  the  several  meetings  of  the  Miners' 
Ditch  Company  and  of  the  Eureka  Lake  Company,  in  May, 
1859,  until  the  commencement  of  this  action,  the  Miners' 
Ditch  Company,  and  all  and  every  one  of  the  directors,  mem- 
bers and  stockholders,  have  had  actual  knowledge  and  notice 
of  all,  each  and  every  one  of  the  transactions  hereinbefore  set 
forth;  that  said  directors,  members  and  stockholders  received 
the  stock  of  the  said  Eureka  Lake  Water  Company,  and  have 
acted  as  stockholders  of  such  last  named  company  at  stock- 
holders' meetings,  and  as  such  stockholders  have  had  the  ben- 
efit of  the  large  sums  of  money  advanced  and  loaned  by  this 
defendant  and  defendant  Powers  as  aforesaid,  and  of  the  im- 
provements and  additions  to  the  property  as  aforesaid;  and 
during  all  that  time  neither  the  Miners'  Ditch  Company  nor 
its  directors,  members  or  stockholders,  or  any  or  either  of 
them,  or  any  one  of  them,  have  ever  objected  to  or  made  any 
question  of  the  validity  of  any  one  of  the  transactions  afore- 
said; but,  on  the  contrary,  have  always  during  all  that  time 
assented  to  and  recognized  the  same  and  acquiesced  therein, 
and  during  all  of  said  time  ad  aforesaid,  they  have  each  and 
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every  one  of  them,  well  knowing  that  said  Eureka  Lake  Water 
Company  and  its  successors  held  and  possessed  said  property, 
claiming  title  thereto,  have  recognized  such  title  and  acqui- 
esced in  the  ownership  and  possession  thereof. 

"  That  the  said  Eureka  Lake  Water  Company,  and  its  suc- 
cessors, and  those  from  and  under  whom  they  claim,  have, 
ever  since  the  month  of  May,  1859,  been  in  possession  of  the 
ditches,  mining  claims  and  premises  in  said  amended  complaint 
mentioned  and  described,  and  of  every  part  and  parcel  thereof, 
claiming  title  thereto,  and  have  had  the  peacable,  quiet,  and 
undisturbed  possession  thei'eof,  free  and  clear  from  any  claim, 
right,  or  title  by  the  said  Miners'  Ditch  Company,  or  any  of 
its  directors,  members  or  stockholders,  or  of  any  person,  or 
persons  whatever. 

^^And  the  defendant  says  that  the  said  plaintiff,*  although 
now  enjoying  the  full  benefit  of  all  the  transactions  aforesaid, 
and  claiming  the  right  to  enjoy  said  benefit,  now  pretends  and 
claims  that  all  of  said  transactions,  as  hereinbefore  set  forth, 
are  and  were  illegal  and  void,  and  passed  no  title,  or  any  right 
of  possession  of,  in,  or  to  the  property  formerly  belonging  to 
said  Miners'  Ditch  Company,  either  to  said  joint  board  or 
Eureka  Lake  and  Miners'  Ditch  Company,  or  to  the  Eureka 
Lake  Water  Company,  and  seeks,  by  this  action,  to  set  aside  the 
same,  and  to  deprive  the  defendant,  who  has  acted  in  good 
faith  all  thpoughout  said  transactions  of  h  is  just,  legal  and  equit- 
able rights  in  the  premises,  and  to  oust  him  from  the  posses- 
sion of  all  of  said  property;  all  of  which  said  pretenses  and 
claims  this  defendant  charges  are  in  bad  faith,  and  against  the 
solemn  acts  of  the  said  plaintiff,  long  acquiesced  in,  and  are 
contrary  to  equity  and  good  conscience. 

"Wherefore,  this  defendant  prays  that  upon  the  full  hear- 
ing of  this  cause,  and  upon  a  full  consideration  of  the  facts 
and  premises,  this  Honorable  Court  will,  by  its  order  and  de- 
cree, declare  the  various  transactions  hereinbefore  in  the  tenth 
separate  defense  of  this  defendant  set  forth,  valid  and  legal 
and  binding  upon  the  Miners'  Ditch  Company,  and  each  and 
every  on^  of  its  directors,  members  and  stockholders.  That 
by  said  order  and  decree  the  title  of  this  defendant  to  all  and 
every  one  the  said  ditches,  mining  claims  and  premises  in  said 
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amended  complaint  described,  may  be  declared  to  be  a  good 
and  valid  title  in  law  and  equity,  as  against  the  said  Miners' 
Ditch  Company,  and  each  and  every  one  of  its  stockholders 
and  roeml^ers,  and  any  persons  claiming  by,  throngh,  or  under 
it.  That  by  said  order  and  decree  it  may  be  declared  that  the 
plaintiff  has  not  any  right,  title,  interest,  or  estate  whatever  in 
or  to  the  said  ditching,  mining  claims,  and  premises  aforesaid, 
or  any  part  thereof,  and  that  all  claims  or  pretenses  of  said 
plaintiff  to  the  same,  or  to  any  part  thereof,  are  wholly  unjust, 
invalid  and  unfounded,  either  in  law  or  equity;  and  that  the 
plaintiff  may  be  adjudged  to  be  forever  barred  of  and  from 
all  right,  title,  interest,  claim,  or  estate  in  said  premises,  and 
every  part  thereof.  That  by  said  order  and  decree  the  said 
plaintiff  may  be  ordered  and  adjudged  to  make,  execute  and 
deliver  to  this  defendtot  such  deed  or  deeds  of  conveyance  or 
other  instruments  whicli  shall  to  this  court,  on  a  full  investiga- 
tion and  amsideration  of  the  case,  appear  necessary  to  perfect 
and  quiet  the  said  defendant's  title  to  said  ditches,  mining 
claims  and  premises  as  against  said  plaintiff,  and  all  persons 
claiming  by,  through,  or  under  it. 

"And  this  defendant  prays  for  such  other  and  further  relief, 
decree  or  decrees,  as  to  this  Honorable  Court  shall  seem  meet 
and  right  in  the  premises,  and  as  equity  and  good  conscience 
shall  require." 

The  issues  raised  by  this  equitable  defense  were  first  tried, 
and  the  court  found  the  following  facts: 

^^First.  Plaintiff,  the  Miners'  Ditch  Company,  is,  and 
since  a  time  prior  to  the  year  A.  D.,  1859,  has  been,  a  cor- 
poration duly  organized  and  existing  under  the  general  incor- 
poration laws  of  this  State,  its  object  being  the  building  and 
maintaining  water  ditches  and  the  sale  of  water  in  said  Ne* 
vada  county. 

^^Second,  In  May,  1859,  the  plaintiff  owned  and  was  in 
possession  of  all  that  portion  of  the' premises  mentioned  in  the 
complaint  and  described  therein  as  the '  Miners'  Ditch,'  the 
*Poorman'8  Ditch,'  and  the  '  Grizzly  Ditches.' 

"  Third.  At  the  same  time;  viz.,  May,  1859,  there  was 
another  corporation  duly  organized  and  existing,  called  the 
^Eureka  Lake  Company,'  which  owned  ditches  and  water 
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rights  in  said  county,  and  in  the  immediate  vicinity  of  those 
of  plaintiff,  both  companies  supplying  the  same  markets. 

"  Fourth.  The  property  and  business  of  these  two  com- 
panies being  similar,  and  a  number  of  persons  being  members 
and  stockholders  in  both,  in  the  spring  of  1859  the  in- 
corporators began  to  talk  about  a  union  of  property  and  bus- 
iness of  the  two  companies;  and  after  considerable  discussion 
it  was  finally  agreed  in  the  month  of  May,  1859,  by  both  cor- 
porations;  viz.,  the  plaintiif  and  the  Eureka  Lake  Company,  that 
the  property  of  the  two  corporations  should  be  thrown  together 
and  managed  in  common,  and  should  be  owned  in  the  pro- 
portion of  two  shares  to  the  Miners'  Ditch  Company  and  three 
shares  to  the  Eureka  Lake  Company.  Certain  improvements 
were  to  be  made  by  each  corporation  on  its  own  original 
property,  and  each  was  to  pay  its  own  debts  then  existing. 

^^  Fifth.  Under  this  agreement  the  two  companies  com- 
menced acting  together  on  the  29th  of  June,  1859.  At  that 
time  all  the  property  of  both  corporations  was  put  into  the 
possession  of  common  agents  of  both,  who  had  full  control 
and  management  of  tlie  property  and  business  down  to  the 
fall  of  1860.  Business  was  done  in  the  name  of  the  Eureka 
Lake  and  Miners'  Ditch  companies.  During  this  time  large 
amounts  of  money  were  expended  in  improving  the  common 
property,  and  the  premises  described  in  the  complaint  as  the 
*  Extension  of  Poorman?8  Ditch,'  *  Extension  of  Grizzly  Ditch,' 
'  Gray  Diggings,  and  'Lewis'  Ground,'  were  acquired. 

"  Sixth.  This  plan  of  conducting  the  business  of  the  two 
companies,  unde^  the  joint  name  of  both,  was  only  intended 
to  bo  temporary;  and  during  the  year  1860,  the  members  of 
the  two  corporations  began  to  discuss  the  project  of  organizing 
a  new  corporation,  to  which  the  property  of  the  old  ones 
should  be  conveyed.  To  perfect  this  arrangement  there  was 
a  meeting  of  the  stockholders  of  the  Eureka  Lake  Company, 
held,  in  pursuance  of  a  notice  duly  published  in  a  public 
newspaper  of  said  county,  on  the  3d  day  of  September,  1860, 
at  which  it  was  resolved  that  a  new  corporation,  to  be  called 
the  Eureka  Lake  Water  Company,  should  be  formed,  and 
that  the  Eureka  Lake  Company  would  convey  to  it  all  its 
property,  upon  conditions  that  the  Miners'  Ditch  Company 
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would  do  the  same,  and  that  stock  of  the  new  corporation 
wonld  be  credited  to  the  stockholders  of  the  two  old  com- 
panies in  the  proportions  agreed  upon.  The  trustees  were 
authorized  to  make  the  conveyance.  The  new  corporation 
was  to  be  organized  by  the  stockholders  of  the  two  old  ones. 
^^  Seventh,  There  was  also  a  regular  annual  meeting  of  the 
stockholders  of  the  Miners'  Ditch  Company,  on  the  second 
Saturday  of  September,  1860,  that  being  the  time  prescribed 
by  the  by-laws  of  the  company  for  the  regular  meeting  of  the 
stockholders.  The  meeting  adjourned  for  two  weeks.  At  or 
about  the  time  to  which  this  meeting  adjourned,  there  was  a 
meeting  of  either  the  stockholders  or  the  trustees,  or  both. 
Tiie  testimony  does  not  show  clearly  the  exact  character  of  this 
meeting — that  is,  whether  it  was  of  the  stockholders  or  of  the 
trustees;  but  it  is  clealr  that  there  was  a  meeting  of  either  one 
or  the  other,  or  both.  At  this  meeting  a  resolution  was  passed 
authorizing  the  trustees  to  convey  the  property  of  the  Miners' 
Ditch  Company  to  the  new  corporation  to  be  formed;  viz.,  the 
Eureka  Lake  Water  Company. 

"  Eighth.  On  or  about  the  29th  of  October,  1860,  a  deed 
bearing  that  date  was  executed  by  the  trustees  of  the  Miners' 
Ditch  Company  to  the  Eureka  Lake  Water  Company,  convey- 
ing all  of  the  property  of  the  former  to  the  latter,  including 
the  property  described  in  the  complaint,  except  the  Malakoff 
Bavine  and  the  Eureka  Lake  saw-mill,  which  was  acquired  af- 
terwards by  the  Eureka  Lake  Water  Company.  This  deed 
purports  upon  its  face  to  be  the  deed  of  the  Miners'  Ditch  Com- 
pany, as  a  corpofutiofiy  has  the  corporate  seal  annexed,  and  is 
signed  as  trustees j  and  duly  acknowledged  by  James  B.  Henry, 
Geo.  C.  Powers,  James  Cregan,  Geo.  Fellows  and  Robert  Mc- 
Kerrow,  who  were  at  the  time  the  trustees  of  the  corporation. 
The  deed  was  duly  recorded  in  the  recorder's  oflSce  of  said 
county  (book  nine,  p.  189),  on  the  11th  day  of  November, 
1861,  and  is  hereby  made  part  of  these  findings. 

'^  NifiJth,  About  this  time  the  members  of  the  Eureka  Lake 
Company  were  advised  by  counsel  that  its  corponCtion  had 
never  been  legally  perfected,  and  that  a  valid  deed  could  be 
made  only  by  the  members  in  their  individual  capacity;  and 
such  a  deed  was  made  on  the  26th  of  October,  1860,  by  the 
18 
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stockliolders  of  the  Eureka  Lake  Company  to  the  Eureka  Lake 
Water  Company,  which  purported  to  convey  all  the  property 
of  the  former  to  the  latter.  This  deed  was  recorded  Novem- 
ber 11, 3861,  in  book  nine  of  deeds,  page  one  hundred  and 
ninety-one,  records  of  Nevada  county. 

''  Tenth.  On  the  14th  day  of  November,  1860,  the  Eureka 
Lake  Water  Company,  having  been  duly  organized  as  a  cor- 
poration under  the  general  laws  of  this  State,  took  possession 
of  all  the  property  of  the  Miners'  Ditch  Company  and  the 
Eureka  Lake  Company,  conveyed  or  attempted  to  be  conveyed 
by  the  said  two  deeds,  and  from  that  time  to  January,  1863, 
had  full  possession  and  control  of  the  same,  claiming  it  as  its 
own  under  said  deeds,  and  no  one  interfering  with  or  disputing 
its  title  or  possession. 

^^ Eleventh.  Immediately  after  the  organization  of  the  Eureka 
Lake  Water  Company,  stock-books  were  opened  and  stock 
was  issued  to  the  members  of  the  two  old  companies  in  the 
proportions  agreed. 

"  Twelfth.  After  the  Eureka  Lake  Water  Company  took 
possession  it  expended  large  sums  of  money  in  improving  the 
property  and  paying  off  liens  thereon. 

"  Thirteenth,  The  Eureka  Lake  Water  Company,  in  1862, 
executed  to  the  defendants,  Zellerbach  and  Powers,  a  mort- 
gage on  all  its  property,  including  that  described  in  the  com- 
plaint, to  secure  the  payment. of  the  sum  of  two  hundred 
thousand  dollars.  This  was  for  money  advanced  and  to  be  ad- 
vanced; and  the  whole  sum  of  two  hundred  thousand  dollars 
was  advanced  before  January,  1863.  The  mortgage  provides 
that  the  defendants  might  receive  and  apply  the  profits  and  in- 
come of  the  property  to  the  satisfaction  of  the  mortgage  debt; 
and  the  3d  of  January,  1863,  the  Eureka  Lake  Water  Com- 
pany gave  full  possession  and  control  of  all  the  property  to 
Zellerbach  and  Powers  for  that  purpose.  Zellerbach  and 
Powers  held  full  and  uninterrupted  possession  under  the  ar- 
rangement until  the  5th  day  of  February,  1865,  at  which  time 
they  acquired  all  the  right  and  title  of  the  Eureka  Lake  Water 
Company  to  the  property,  by  virtue  of  a  sheriff's  deed  made 
on  an  execution  sale  under  a  judgment  recovered  against  said 
company  by  one Martin. ,  On  the  5th  of  September,  1865, 
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the  defendant  Powers  by  deed  conveyed  to  defendant  Zeller- 
bach  all  his  interest  (being  one-half)  in  the  premises.  Down 
to  September  5,  1865,  Zellerbach  and  Powers,  and  from  that 
time  to  the  present  Zellerbach  alone,  have  been  in  continuous 
possession  of  all  the  premises,  holding  under  and  as  successors 
to  the  Eureka  Lake  Wafer  Company;  and  that  said  mortgage 
has  not  been  paid,  nor  have  the  rents  and  profits  of  the  prop- 
erty been  sufficient  to  satisty  the  same. 

^^ Fourteenth,  The  Eureka  Lake  Water  Company  made  large 
improvements  on  the  property  formerly  held  by  the  Miners' 
Ditch  Company  and  described  in  the  complaint,  amounting  in 
value'to  at  least  fifty  thousand  dollars. 

^^ Fifteenth.  It  also  paid  mortgages  on  said  property,  which 
had  been  created  by  the  Miners'  Ditch  Company,  amounting 
to  at  least  ninety  thousand  dollars. 

^^Sixteenth.  It  also  expended  other  large  sums  of  money  in 
general  improvements  of  and  additions  to  the  whole  property 
acquired  from  the  two  old  corporations,  and  paid  off  large 
liens  and  mortgages  which*  had  been  created  by  the  Eureka 
Lake  Water  Company  on  the  property  formerly  owned  by  that 
corporation. 

^^Seventeenth.  It  does  not  appear  affirmatively  that  the 
trustees  of  the  Miners'  Ditch  Company,  in  corporate  body  as- 
sembled, formally  authorized  the  execution  of  the  deed  to  the 
Eureka  Lake  Water  Company,  or  that  it  was  executed  at  a 
formal  meeting  of  the  board  of  trustees.  It  was  exe(5uted,  how- 
ever, by  the  three  trustees,  Henry,  Powers  and  Cregan,  at  one 
and  the  same  time,  and  while  they  were  together  and  in  the 
presence  of  each  other.  The  other  two  trustees,  Geo.  Fellows 
and  Sobert  McEerrow,  signed  it  separately  and  at  another 
time. 

^^Fighteenth.  The  by-laws  of  the  corporation  (the  Miners' 
Ditch  Company)  do  not  contain  any  provisions  about  the 
meeting  of  the  trustees,  and  it  does  not  appear  how  they  were 
called  or  held,  or  in  what  manner  they  usually  transacted  their 
business. 

'^'Nineteenth.  The  certificate  of  incorporation  of  the  Min- 
ers' Ditch  Company  contains  the  following  statement  of  the 
objects  or  purposes  of  the  company: 
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" '  The  object  for  which  the  said  company  is  formed  is  to  di- 
rect the  waters  running  in  the  bed  of  the  Middle  Ynba,  at  or 
near  a  point  one  thousand  six  liundred  yards  above  the  forks, 
and  by  means  of  a  canal  or  canals,  to  be  constructed  by  said 
company,  to  carry  said  water  along  the  ridge  on  the  south  side 
of  said  Middle  Yuba  and  supply  the  miners  of  Snow  Point, 
Orleans,  Moore's  and  Wolsey's  Flats,  and  other  places  along 
said  ridge  with  water,  and  employ  said  water  for  mining, 
manufacturing  and  mechanical  purposes.' 

'"^  Twentieth,  From  .the  date  of  the  deed  in  October,  1860, 
the  trustees  of  the  Miners'  Ditch  Company  did  not  meet  again 
as  a  board  until  October,  1865,  and  during  that  time  did  not 
pretend  to  do  any  business  or  to  set  up  any  claim  to  or  control 
of  the  property  described  in  the  complaint,  and  it  had  knowl- 
edge that  the  Eureka  Lake  Water  Company,  and  afterwards 
Zellerbach  and  Powers,  had  possession  of  the  property  and 
claimed  ownership  of  the  same  under  the  said  deed  from  the 
Miners'  Ditch  Company. 

"  Twenty-first  All  the  premises  described  in  the  com- 
plaint, as  well  as  the  other  property  claimed  by  defendant,  and 
also  various  other  ditches  owned  by  other  companies,  are  situ- 
ated on  the  ridge  which  divides  the  waters  of  the  middle  and 
south  forks  of  the  Yuba  River;  nearly  all  the  stockholders  of 
the  Miners'  Ditch  Company  lived  on  said  ridge  at  the  time 
of  the  transfer  of  the  property  to  the  Eureka  Lake  Water  Com- 
pany; the' sale  and  transfer  were  public  and  notorious  events; 
and  I  find  that  a  majority  of  the  stockholders  had  actual  no- 
tice of  the  transaction  and  that  all  are  chargeable  with  such 
notice.  No  objection  was  made  to  the  asserted  title  of  the 
Eureka  Lake  Water  Company,  or  its  possession,  by  the  Min- 
ers' Ditch  Company  or  by  any  of  its  trustees  or  agents,  until 
the  fall  of  1865,  a  short  time  before  this  suit  was  commenced. 

"  Twentysecond,  All  the  property  described  in  the  com- 
plaint is  situated  on  the  public  domain  of  the  United  States 
and  is  held  by  possessory  title  alone. 

^^  Twenty^third.  Counsel  for  plaintiff  insists  that  I  shall 
find  categorically,  as  a  fact,  whether  or  not  the  property  de- 
scribed in  the  deed  of  October,  1860,  was  essential  to  the  busi- 
ness and  existence  of  the  Miners'  Ditch  Company.    Complying 
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with  this  request,  I  find  that  it  was  not.  I  look  upon  this 
question,  however,  as  scarcely  one  of  pure  fact,  and  I  prefer 
finding  the  real  facts  upon  the  point.  They  are  these:  After 
the  company  had  sold  all  its  property,  of  course  it  could  not 
have  done  any  more  business  in  the  matter  of  mining  or  sell- 
ing water  without  acquiring  another  water  right  and  ditch,  by 
purchase  or  by  location  and  construction.  It  might  have  pur- 
chased other  ditches  and  water  rights  in  the  same  vicinity ;  it 
might,  also,  have  located  another  water  right  in  the  same 
stream  to  which  its  original  ditch  was  constructed,  and  might 
have  built  a  new  ditch.  It  coulU  have  thus  obtained  si  supply 
of  water  in  the  wet  season,  but  not  in  the  dry  season ;  and  the 
project  of  building  a  new  ditch  would  probably  not  have  been 
profitable. 

^^  [Quite  a  number  of  objections  to  the  introduction  of  testi- 
mony were  made  during  the  progress  of  the  trial,  which,  by 
consent,  were  taken  under  advisement,  to  be  decided  at  the 
final  determination  of  the  case.  The  objections  of  plaintiff  to 
the  evidence  offered  to  show  that  the  union  of  the  business  of 
the  two  corporations  was  advantageous,  are  sustained.  The 
other  objections  are  overruled.  I  cannot  at  present  remember 
each  of  them,  but  they  all  refer  to  mere  preliminary  matters; 
that  is,  to  the  so-called  consolidation  of  1859,  and  to  other 
matters  occurring  before  the  deed  of  October,  1860;  whereas, 
the  real  rights  of  the  parties,  as  is  stated  in  the  ^  opinion ' 
hereto  annexed,  depend  upon  the  said  deed  and  the  avhsequent 
conduct  of  the  parties.] 

^^  From  the  foregoing  facts  I  find,  as  a  conclusion  of  law, 
that  the  Miners'  Ditch  Company  has  ratified,  adopted,  and 
made  its  own,  the  deed  of  October  29th,  1860,  above  referred 
to,  purporting  to  convey  its  said  property  to  the  Eureka  Lake 
Water  Company,  and  cannot  be  heard  to  dispute  it;  and  that 
defendant  Zellerbach  is  entitled  to  the  affirmative  relief  prayed 
for  in  his  answer.  Let  judgment  be  rendered  in  accordance 
with  his  said  prayer." 

The  following  judgment  was  rendered: 

'^This  cause  came  on  regularly  for  trial,  the  parties  hereto 
appearing  by  their  respective  counsel.  A  trial  by  jury  having 
been  expressly  waired,  the  cause  was  tried  by  the  court  sitting 
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without  a  jury.  Whereupon  witnesses  on  the  part  of  plaintiff 
and  defendant  were  duly  sworn  and  examined;  and  the  evi- 
dence being  closed,  the  cause  was  submitted  to  the  court  for 
consideration  and  decision ;  and,  after  due  deliberation  thereon, 
the  court  delivers  its  findings  and  decision  in  writing,  which 
is  filed,  and  orders  that  judgment  be  entered  in  accordance 
therewith. 

"  Wherefore,  by  reason  of  the  law  and  findings  aforesaid,  it 

is  adjudged  and  decreed  that  the  title  of  the  defendant  Marks 
Zellerbach  to  all  and  every  of  the  ditches,  mining  claims  and 
premisels  in  the  amended  conlplaint  in  this  action  described, 
is  a  good  and  valid  title  in  law  and  equity,  as  against  the 
plaintiff,  the  Miners'  Ditch  Company,  and  all  and  every  one 
of  its  stockholders  and  membei's,  and  any  person  or  persons 
claiming  by,  through  or  under  it. 

"And  it  is  further  adjudged  and  decreed  that  the  plaintiff, 
the  Miners'  Ditch  Company,  has  not  any  right,  title,  interest 
or  estate  whatever  in  or  to  the  said  ditches,  mining  claims  or 
premises,  or  any  part  thereof,  and  that  all  claims  or  pretenses 
of  said  plaintiff  to  the  same  are  wholly  unjust,  invalid  and  un- 
founded, either  in  law  or  equity. 

"  It  is  further  ordered,  adjudged  and  decreed  that  the  plaint- 
iff, and  all  persons  claiming  under  it,  be  forever  barred  of  and 
from  all  right,  title  and  interest,  claim  and  estate  in  said 
premises,  and  every  part  thereof. 

'^And  it  is  further  ordered  that  said  defendant  Marks  Zeller- 
bach have  and  recover  of  and  from  said  plaintiff  his  costs  in 
this  behalf  expended,  amounting  to  the  sum  of ." 

The  plaintiff'  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  court. 

By  thb  Court,  Sawtee,  0.  J. :  The  Miners'  Ditch  Company, 
plaintiff  in  this  action,  has  been,  since  1859,  a  corporation  un- 
der the  laws  of  California,  "  its  object  being  the  building  and 
maintaining  of  water  ditches,  and  the  sale  of  water  in  said 
Nevada  county."  In  May,  1859,  said  corporation  owned  the 
property  in  controversy,  consisting  of  the  "  Miners'  Ditch," 
the  "  Poorman's  Ditch,"  and  the  "  Grizzly  Ditches."  At  that 
time  there  was  another  similar  corporation  owning  similar 
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property  in  the  same  vicinity  called  "  The  Eureka  Lake  Com- 
pany," both  supplying  the  same  market.  The  property  and 
business  of  the  two  corporations  being  similar,  and  a  number 
of  persons  being  members  and  stockholders  in  both,  it  was 
agreed  in  May,  1859,  by  both,  that  tlie  property  of  the  two 
corporations  should  be  thrown  together  and  managed  in  com- 
mon, and  should  be  owned  in  the  proportion  of  two  shares  to 
the  Miners'  Ditch  Company,  and  three  to  the  Eureka  Lake 
Company.  Certain  improvements  were  to  be  made  by  each 
corporation  on  its  own  original  property,  and  each  was  to 
pay  its  own  debts.  The  two  corporations  commenced  acting 
together  on  the  29th  of  June,  1859.  The  property  of  both 
was,  at  that  time,  put  into  the  hands  of  common  agents  who 
had  the  full  management  and  control  of  the  property  and 
business  down  to  the  fall  of  1860,  the  business  being  done  un- 
der the  name  of  the  Eureka  Lake  and  Miners'  Ditch  com- 
panies. During  this  time  large  amounts  of  money  were  ex- 
pended in  improving  the  common  property,  and  other  prop- 
erty of  a  similar  character  was  acquired.  This  arrangement 
was  only  intended  to  be  temporary.  It  was  then  proposed  to 
form  a  new  corporation,  to  be  organized  by  the  stockholders 
of  tfie  two  old  ones,  to  which  the  property  of  both  old  cor- 
porations should  be  conveyed. 

At  a  meeting  of  the  stockholders  of  the  Eureka  Lake  Com- 
pany, held  on  the  3d  of  September,  1860,  it  was  resolved  that 
a  new  corporation,  to  be  called  the  "  Eureka  Lake  Water  Com- 
pany," should  be  formed,  and  that  the  Eureka  Lake  Company 
should  convey  to  it  all  its  property  on  condition  that  the 
Miners'  Ditch  Company,  the  plaintiff  in  this  case,  should  do 
the  same,  and  that  the  stock  of  the  new  corporation  should  be 
credited  to  the  stockholders  of  the  two  old  corporations  in  the 
proportions  agreed  upon.  On  the  second  Saturday  of  Sep- 
tember, 1860,  there  was  a  regular  meeting  of  the  stockholders 
of  the  Miners'  Ditch  Company,  which  was  adjourned  for  two 
weeks.  At  or  about  the  time  appointed  for  the  adjourned 
meeting  there  was  a  meeting  of  either  stockholders  or  trustees, 
or  both.  The  testimony  does  not  show  clearly  the  exact  char- 
acter of  this  meeting;  that  is,  whether  it  was  of  the  stockholders 
or  trustees — but  it  is  clear  that  there  was  a  meeting  of  either 
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one  or  the  other,  or  both.  At  this  meeting  there  was  a  res- 
olation  passed  authorizing  the  trustees  to  convey  the  property 
of  the  Miners'  Ditch  Company  to  the  corporation  to  be 
formed;  viz.,  "The  Eureka  Lake  Water  Company."  On  or 
about  the  29th  of  October,  1860,  a  deed  bearing  that  date  was 
executed  by  the  trustees  of  the  Miners'  Ditch  Company  to  the 
Eureka  Lake  Water  Company,  conveying  all  the  property  of 
the  former  to  the  latter,  including  the  property  described  in 
the  complaint,  except  the  Malakoff  Ravine  and  Eareka  Lake 
saw-mill,  which  were  subsequently  acquired.  This  deed  pur- 
ports upon  its  face  to  be  a  deed  of  the  Miners'  Ditch  Com- 
pany, as  a  corporation,  has  tlie  corporate  seal  annexed  and  is 
signed  as  trustees  and  duly  acknowledge  by  James  B.  Henry, 
Geo.  C.  Powers,  James  Cregan,  George  Fellows  and  Bobert 
McKerrow,  who  were,  at  the  time,  the  trustees  of  the  corpora- 
tion. The  deed  was  duly  recorded  in  the  recorder's  office  of 
said  county  on  the  11th  of  November,  1861. 

The  Eureka  Lake  Company  having  been  advised  that  their 
incorporation  had  never  been  legally  perfected,  on  the  26th 
of  October,  1860,  individually  executed  a  deed,  which  was  duly 
recorded,  purporting  to  convey  the  property  of  said  company  to 
the  "  Eureka  Lake  Water  Company."  On  the  14th  of  November, 
1860,  the  Eureka  Lake  Water  Company  having  been  duly  or- 
ganized as  a  corporation  under  the  laws  of  this  State,  took  pos- 
session of  the  property  of  the  Miners'  Ditch  Company  and 
Eureka  Lake  Company,  conveyed  and  attempted  to  be  con- 
veyed by  said  two  deeds,  and  from  that  time  to  January,  1868, 
had  full  possession  and  control  of  the  same,  claiming  it  as  its 
own  under  said  deeds,  and  no  one  interfering  with  or  disput- 
ing its  title  or  possession.  Immediately  atlter  the  organiza- 
tion of  the  Eureka  Lake  Water  Company,  stock-books  were 
opened  and  stock  issued  to  the  members  of  the  two  old  corpo- 
rations in  the  proportions  agreed  upon.  After  the  Eureka 
Lake  Water  Company  took  possession  it  expended  large  sums 
of  money  in  improving  the  property  and  in  paying  off  liens 
thereon.  In  1862  the  Eureka  Lake  Woiteir  Company  executed 
to  defendants  Zellerbach  and  Powers  a  mortgage  on  all  its 
property,  including  that  described  in  the  complaint,  to  se- 
cure the  payment  of  the  sum  of  two  hundred  thousand  dollars. 
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This  was  for  money  advanced  and  to  be  advanced,  and  the 
whole  sum  of  two  hundred  thousand  dollars  was  advanced  be- 
fore January,  1863.  The  mortgage  provides  that  the  defend- 
ant might  receive  and  apply  the  profits  and  income  of  the 
property  to  the  satisfaction  of  the  mortgage  debt;  and  on  the 
3d  day  of  January,  1863,  the  Eureka  Lake  Water  Company 
gave  fhll  possession  and  control  of  all  the  property  to  Zeller- 
bach  and  Powers  for  that  purpose,  Zellerbach  and  Powers 
held  full  and  uninterrupted  possession  under  the  arrangement 
until  the  5th  of  February,  1865,  at  which  time  they  acquired 
all  the  right  of  the  Eureka  Lake  Water  Company  to  the  prop- 
erty by  virtue  of  a  sheriff's  deed,  made  on  an  execution  sale 
under  judgment  recovered  against  said  company  by  one  Mar- 
tin, Powers  conveyed  his  interest,  being  one-half,  to  defend- 
ant Zellerbach,  in  September  1865.  Down  to  September, 
1865,  Zellerbach  and  Powers,  and  from  that  time  Zellerbach 
alone,  have  been  in  continued  possession,  holding  under  and 
as  successors  to  the  ^'  Eureka  Lake  Water  Company."  Said 
mortgage  has  not  been  paid,  nor  have  the  rents  and  profits 
been  sufficient  to  satisfy  it.  The  ^'  Eureka  Lake  Water  Com- 
pany "  made  large  improvements  on  the  property  held  by  the 
Miners'  Ditch  Company  described  in  the  complaint,  amount- 
ing in  value  to  at  least  fitly  thousand  dollars.  It  also  paid 
mortgages  on  said  property  which  had  been  created  by  the 
*'  Miners'  Ditch  Company,"  amounting  to  at  least  ninety 
thousand  dollars.  It  does  not  appear  affirmatively  that  the 
trustees  of  the  "  Miners'  Ditch  Company,"  in  corporate  body 
*  assembled,  formally  authorized  the  execution  of  the  deed  to 
the  Eureka  Lake  Water  Company,  or  that  it  was  executed  at 
a  formal  meeting  of  the  board  of  trustees.  It  was  executed, 
however,  by  the  three  trustees,  Henry,  Powers  and  Cregan,  at 
one  and  the  same  time,  and  while  they  were  together  and  in 
the  presence  of  each  other. 

The  other  two  trustees,  G-eorge  Fellows  and  Sobert  McKer- 
row,  signed  it  separately  and  at  another  time.  The  by-laws  of 
the  Miners'  Ditch  Company  do  not  contain  any  provisions 
about  the  meeting  of  the  trustees,  and  it  does  not  appear  how 
they  were  called  or  held,  or  in  what  manner  they  usually 
transacted  their  business. 
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The  certificate  of  incorporation  of  the  Miner's  Ditch  Com- 
pany contains  the  foUowinej  statement  of  the  objects  and  pur- 
poses of  the  company:  "  The  object  for  which  the  said  com- 
pany is  formed  is  to  divert  the  waters  running  in  the  bed  of 
the  Middle  Yuba,  at  or  near  a  point  one  thousand  six  him- 
dred  yards  above  the  Forks,  and  by  means  of  a  canal  or  canals, 
to  be  constructed  by  said  company,  to  carry  said  water  along 
the  ridge  of  the  south  side  of  said  Middle  Yuba,  and  supply 
the  miners  of  Snow  Point,  Orleans,  Moore's  and  Wolsey's 
Flats,  and  other  places  along  said  ridge  with  water,  and  em- 
ploy said  water  for  mining,  manufacturing  and  mechanical 
purposes." 

From  the  date  of  the  deed  in  October,  1860,  the  trustees  of 
the  Miners'  Ditch  Company  did  not  meet  again  as  a  board  un- 
til October,  1865,  and  during  that  time  did  not  pretend  to  do 
any  business  or  to  set  up  any  claim  to  or  control  of  the  prop- 
erty described  in  the  complaint;  and  it  had  knowledge  that 
the  Eureka  Lake  Water  Company,  and  afterwards  Zellerbach 
and  Powers  had  possession  of  the  property,  and  claimed 
ownership  of  the  same  under  the  said  deed  from  the  Miners' 
Ditch  Company.  All  the  premises  described  in  the  com- 
plaint, as  well  as  the  other  property  claimed  by  the  defendants, 
and  also  various  other  ditches  owned  by  other  companies,  are 
situate  on  the  ridge  which  divides  the  waters  of  Middle  and 
South  Forks  of  the  Yuba  River;  nearlv  all  the  stockholders 
of  the  Miners'  Ditch  Company  lived  on  said  ridge  at  the  time 
of  the  transfer  of  the  property  to  the  Eureka  Lake  Water 
Company;  the  sale  and  transfer  were  public  and  notorious 
events;  a  majority  of  the  stockholders  had  actual  notice  of  the 
transaction,  and  all  are  chargeable  with  such  notice.  Ko  ob- 
jection was  made  to  the  asserted  title  of  the  Eureka  Lake 
Water  Company,  or  its  possession  by  the  Miners'  Ditch  Com- 
pany, or  by  any  one  of  its  trustees  or  agents,  until  tlie  fall  of 
1865,  a  short  time  before  the  suit  was  commenced.  All  the 
property  described  in  the  complaint  is  situate  on  the  public 
domain  of  the  United  States,  and  is  held  by  possessory  title 
alone. 

The  foregoing  are  the  facts  substantially  as  found  by  the 
court  below.     It  also  finds  as  a  fact,  that  the  property  de- 
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scribed  in  the  deed  of  October,  1860,  was  not  essential  to  the 
business  and  existence  of  the  Miners'  Ditch  Company,  but 
adds:  "I  look  upon  the  question,  however,  as  scarcely  one  of 
pure  fact,  and  prefer  finding  the  real  facts  upon  the  point. 
They  are  these:  After  the  company  had  sold  all  its  property, 
of  course  it  could  not  have  done  any  more  business  in  the  mat- 
ter of  mining  and  selling  water,  without  acquiring  another 
water  right  and  ditch,  by  purchase  or  by  location  and  con- 
struction; it  might  have  purchased  other  ditches  and  water 
rights  in  the  same  vicinity;  it  might,  also,  have  located 
another  water  right  in  the  same  stream  to  w^hich  its  original 
ditch  was  constructed,  and  might  have  built  a  new  ditch.  It 
would  thus  have  obtained  a  supply  of  water  in  the  wet  sea- 
son, but  not  in  the  dry  season ;  and  the  project  of  building 
a  new  ditch  would  probably  not  have  been  profitable." 

The  general  statute  under  which  these  several  corporations 
were  organized,  provides  that  the  certificate  filed  shall,  among 
other  things,  state  "  the  objects  for  which  the  company  shall 
be  formed"  (Stats.  1859,  p.  93,  Sec.  2);  that  it  shall  have 
power  "  to  purchase,  hold,  sell,  and  convey  such  real  and  per- 
sonal estate  as  the  purposes  of  the  corporation  shall  require  " 
(Stats.  1853,  p.  87,  Sec.  4);  and  that  "it  shall  not  be  lawful 
for  the  trustees  to  make  any  dividend  except  from  the  surplus 
profits  arising  from  the  business  of  the  corporation,  nor  to 
divide,  withdraw,  or  in  any  way  pay  to  the  stockholders,  or 
any  of  them,  any  part  of  the  capital  stock  of  the  company, 
nor  to  reduce  the  capital  stock,  unless  in  the  manner  pre- 
scribed in  this  act;  and  in  case  of  any  violation  of  the  pro- 
visions of  this  section,  the  trustees,  under  whose  administra- 
tion the  same  may  have  happened,  except  those  who  may  have 
caused  their  dissent  therefrom  to  be  entered  at  large  on  the 
minutes  of  the  board  of  trustees  at  the  time,  or  were  not  pres- 
ent when  the  same  did  happen,  shall,  in  their  individual  and 
private  capacities,  be  jointly  and  severally  liable  to  the  cor- 
poration, and  the  creditors  thereof,  in  the  event  of  its  dissolu- 
tion, to  the  full  amount  so  divided,  withdrawn,  paid  out,  or 
reduced;  provided,  that  this  section  shall  not  be  construed  to 
prevent  a  division  and  distribution  of  the  capital  stock  of  the 
company,  which  shall  remain  after  the  payment  of  all  its  debts, 
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upoQ  the  dissolation  of  the  corporation  or  the  expiration  of 
its  charter "  (Stats.  1853,  Sec.  13).  The  objects  for  which 
the  Miners'  Ditch  Company  was  formed,  as  set  forth  in  the 
certificate,  have  already  been  stated  among  the  facts  found  by 
the  court. 

The  first  point  made  by  the  appellant  is:  '^  The  consolida- 
tion of  the  Miners'  Ditch  Company  and  the  Eareka  Lake 
Company,  by  a  mntaal  transfer  and  sale  of  their  respective 
ditches  and  water  rights  to  the  Eareka  Lake  Water  Company, 
in  consideration  of  shares  therein  issued  to  the  stockholders 
of  the  two  former  companies  in  proportions  of  two-fifths  and 
three-fifths,  was  ultra  vires^  and,  therefore,  void." 

In  support  of  the  point  it  is  argued  that  the  transfer  of  all 
the  said  property  of  the  Miners'  Ditch  Company  was  not  in 
pursuance  of  the  "  purposes  of  the  corporation,"  but  was,  on 
the  contrary,  destructive  of  those  purposes,  and,  therefore,  not 
in  pursuance  of  those  powers  conferred.  If  wrong  in  this  view, 
that  then  the  transfer  of  the  property  of  the  two  old  corpora- 
tions to  the  Eureka  Lake  Water  Company,  in  pursuance  of  the 
understanding  had  between  the  stockholders  of  the  two  old 
corporations,  in  payment  therefor  receiving  certificates  of  st^>ck 
and  distributing  the  same  among  the  several  stockholders  of 
the  old  corporations  in  the  proportions  agreed  upon,  was  in 
substance  withdrawing  and  dividing  among  the  stockholders 
the  capital  stock  of  the  old  corporations,  contrary  to  the  pro- 
visions of  the  said  thirteenth  section. 

In  thus  ingeniously  grouping  together  in  bis  point  and 
argument  several  particulars,  and  constantly  exhibiting  them 
to  the  mind  at  one  view,  as  a  whole,  counsel  doubtless  presents 
his  case  in  its  most  plausible  and  formidable  aspect.  But,  in 
this  case,  as  in  most  others,  in  order  to  attain  correct  conclu- 
sions, it  is  necessary  to  consider  separately  every  element  that 
may  afiect  the  general  result. 

In  considering  the  cases  in  which  the  law  applicable  to  cor- 
porations is  discussed,  it  must  also  always  be  borne  in  mind 
that  there  are  several  classes  of  rights  to  which  they  apply, 
and  that  upon  the  same  general  state  of  facts  the  legal  con- 
sequences might  be  different  with  reference  to  the  different 
classes  of  rights.     Thus  they  are  corporate  rights — that  is 
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to  say,  rights  which  pertain  to  corporations,  as  9uch — the 
artificial  legal  entity  created  by  the  act  of  incorporation, 
considered  as  a  single,  distinct  person;  individual  rights  of  the 
stockholders,  as  mioK^  and  rights  of  the  creditors  of  the  cor- 
poration. The  rights  of  strangers  dealing  with  the  corpora- 
tion may  vary  according  as  they  are  considered  with  reference 
to  the  corporation  itself,  the  stockholders  or  the  creditors  of 
the  corporation.  So,  also,  there  are  several  classes  of  corpora- 
tions, such  as  public  municipal  corporations,  the  leading  ob- 
ject of  which  is  to  promote  the  public  interest;;  corporations 
technically  private,  but  of  a  qua^i  public  character,  having  in 
view  some  great  public  enterprise,  in  which  the  public  inter- 
ests are  directly  involved  to  such  an  extent  as  to  justify  con- 
ferring upon  them  important  governmental  powers,  such  as  an 
exercise  of  the  right  of  eminent  domain.  Of  this  class  are  rail- 
road, turnpike  and  canal  companies;  and  corporations  strictly 
private,  the  direct  object  of  which  is  to  promote  private  in- 
terests, and  in  which  the  public  has  no  concern,  except  the  in- 
direct benefits  resulting  irom  the  promotion  of  trade  and  the  de- 
velopment of  the  general  resources  of  the  country.  They  derive 
nothing  from  the  government,  except  the  right  to  be  a  corpo- 
ration and  to  exercise  the  powers  granted.  In  all  other  respects, 
to  the  extent  of  their  powers,  they  stand  upon  the  footing  of 
natural  persons,  having  such  property  as  they  may  legally  ac- 
quire, and  holding  and  using  it  ultimately  ibr  the  exclusive 
benefit  of  the  stockholders.  In  this  last  class  the  stockholders 
and  those  dealing  with  the  corporation  are  the  only  parties  di- 
rectly and  immediately  interested  in  their  acts,  so  long  as  the 
corporation  confines  itself  within  the  general  scope  of  its  powd- 
ers. The  rights  of  the  corporation,  the  corporators,  and  of 
strangers  dealing  with  the  corporation,  may,  in  some  respects, 
vary  according  to  the  circumstances  surrounding  the  transac- 
tion. 

The  tferm  ultra  mres^  whether  with  strict  propriety  or  not, 
is  also  used  in  different  senses.  An  act  is  said  to  be  ultra 
vires  when  it  is  not  within  the  scope  of  the  powers  of  the  cor- 
poration to  perform  it  under  any  circumstances,  or  tor  any  pur- 
pose. An  act  is  also,  sometimes,  said  to  be  ultra  tn/res  with 
reference  to  the  rights  of  certain  parties,  when  the  corponu 
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tion  is  not  authorized  to  perforin  it  without  their  consent,  or 
with  reference  to  some  specific  purpose,  when  it  is  not  author- 
ized to  perform  it  for  that  purpose,  although  fully  within  the 
scope  of  the  general  powers  of  the  corporation,  with  the  con- 
sent of  the  parties  interested,  or  for  some  other  purpose.  And 
the  rights  of  strangers  dealing  with  corporations  may  vary, 
according  as  the  act  is  ultra  vires  in  one  or  the  other  of  these 
Senses.  All  these  distinctions  must  be  constantly  borne  in 
mind  in  considering  a  question  arising  out  of  dealings  with  a 
corporation.  .When  an  act  is  ultra  vires  in  the  first  sense 
mentioned,  it  is  generally,  if  not  always,  void  in  totOy  and  the 
corporation  may  avail  itself  of  the  plea.  But  when  it  is  ultra 
vires  in  the  second  sense,  the  right  of  the  corporation  to  avail 
itself  of  the  plea  will  depend  upon  the  circumstances  of  the 
case.  Cognate  questions  were  very  thoroughly  and  ably  dis- 
cussed by  Mr.  Justice  Comstook  and  Mr.  Justice  Selden,  in 
Bissell  V.  The  Michiga/n  Southern  and  Northern  Indiana 
Bailroad  Companies^  22  N.  Y.,  262,  the  latter  dissenting  from 
many  views  of  the  former,  but  both  agreeing  in  the  views  just 
expressed  with  reference  to  acts  ultra  vires  in  the  last  sense 
mentioned.  Mr.  Justice  Comstock  says:  ^^Circumstances 
may,  and  often  do  exist,  which  may  estop  the  offender  from 
taking  advantage  of  his  own  wrong.  The  contract  may  be 
entered  into  on  the  other  side  without  any  participation  in  the 
guilt,  and  without  any  knowledge  even  of  the  vice  which  con- 
taminates it.  An  innocent  person  may  part  with  value,  or 
otherwise  change  his  situation,  upon  the  faith  of  the  contract. 
A  railroad  corporation,  for  example,  may  purchase  iron  rails 
and  give  its  obligation  to  pay  for  them  with  a  design  to  sell 
them  again  on  speculation,  instead  of  using  them  tor  continu- 
ing its  track.  Such  a  transaction  is  clearly  unauthorized,  and 
is,  therefore,  said  to  be  illegal.  But  if  the  corporation  is 
deemed  to  make  the  contract — ^in  other  words,  if,  as  I  have 
shown,  it  is  a  legal  possibility  for  corporations  to  make  con- 
tracts outside  of  their  just  powers,  how  can  its  illegality  be  set 
up  against  the  other  party,  who  knows  nothing  of  the  unlaw- 
ful purpose?  So  an  incorporated  bank  may  purchase  land, 
having  power  to  do  so  for  a  banking  house,  but  actually  in- 
tending to  speculate  in  the  transaction.    This  is,  also,  uUra 
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vireSy  but  can  the  want  of  authority  be  interposed  in  repudia- 
tion of  a  just  obb'gation  to  pay  for  the  same  land,  the  vendor 
not  being  in  pari  delicto  f  Such  a  doctrine  is  not  only  shock- 
ing to  the  reason  and  conscience  of  mankind,  but  it  goes  far 
beyond  the  law  in  regard  to  the  illegal  contracts  of  private 
individuals." 

Again:  "That  term  {ultra  vires)  is  of  a  very  modern  in- 
vention, and  I  do  not  think  it  well  chosen  to  express  the  only 
principle  which  it  can  be  allowed  to  represent  in  cases  of  this 
nature.  It  is  not  to  be  understood  as  an  absolute  and  per- 
emptory defense  in  all  eases  of  excess  of  power  without  regard 
to  other  circumstances  and  considerations"  (Id.,  p.  275). 
Mr.  Justice  Selden  (whose  views  the  appellant's  counsel  seems 
to  approve)  says,  in  the  same  case:  *' There  are,  no  doubt, 
cases  in  which  a  corporation  would  be  estopped  from  setting 
up  this  defense,  although  its  contract  might  have  been  really 
unauthorized.  It  would  not  be  available  in  a  suit  brought  by 
a  honajide  indorsee  of  a  negotiable  promissory  note,  provided 
the  corporation  was  authorized  to  give  notes  for  any  purpose; 
and  the  reason  is,  that  the  corporation,  by  giving  the  note,  has 
virtually  represented  that  it  was  given  for  some  legitimate 
purpose,  and  the  indorsee  could  not  be  presumed  to  know  the 
contrary.  The  note,  however,  if  given  by  a  corporation  ab- 
solutely prohibited  by  its  charter  from  giving  notes  at  all, 
would  be  voidable  not  only  in  the  hands  of  the  original  payee, 
but  in  those  of  any  subsequent  holder  because  all  persons  deal- 
ing with  a  corporation  are  bound  to  tak^  nDtice  of  its  char- 
tered powers." 

The  same  principle  is  applicable  to  contracts  not  negotiable 
(22  N.  Y.,  289).  Mr.  Justice  Selden  also  cited  the  following 
passage  from  the  opinion  of  Lord  St.  Leonards:  "The  opin- 
ions of  some  of  the  judges  in  the  Norwich  case  favor  the 
disposition  which  I  feel  to  restrain  the  doctrine  of  ultra  vires 
to  clear  cases  of  excess  of  power  with  the  knowledge  of  the 
other  party,  express  or  implied,  from  the  nature  of  the  cor- 
poration and  of  the  contract  entered  into;"  and  adds:  "To 
this  I  agree"  (Id.,  301).  The  consequence  of  the  distinction 
we  have  taken  in  respect  to  contracts,  ultra  vires  in  the  differ- 
ent senses  indicated,  is  fully  recognized  by  the  English  authori- 
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ties,  as  well  as  oar  own,  and,  as  it  is  important,  and  the  rea- 
soning can  be  no  better  stated  in  any  language  we  may  select, 
we  will  make  some  extracts  from  the  opinions  in  the  English 
cases.  In  Mayor  of  Norwich  v.  Norfolk  Railway  Com- 
fony^  80  E.  L.  &  Eq.,  128,  Mr.  Justice  Earle  says:  ''The 
doctrine  (relating  to  defense  of  ultra  vires)  was  introduced  at 
law  by  the  East  Anglian  Hailways  Company's  case,  and  the 
contract  then  in  question  being  a  contract  by  one  railway  com- 
pany to  pay  the  cost  of  another  railway  incurred  in  applying 
to  Parliament,  was  judicially  perceived  from  the  terms  of  the 
contract  itself  to  be  necessarily  unconnected  with  the  purpose 
of  the  defendant's  incorporation,  and,  therefore,  prohibited. 
This  is  the  point  decided  in  the  case.  Looking  at  the  i*eport, 
with  the  remarks  in  the  argument,  I  understand  the  court  to 
have  meant  that  any  application  of  theiiinds  and  any  contract 
which,  in  the  knowledge  of  the  pai*ty  who  should  sue  upon 
the  contract,  was  intended  for  a  purpose  unconnected  with  the 
purpose  of  incorporation,  was  prohibited;  and  that,  where  the 
contract  itself  appeared  to  be  necessarily  unconnectd  with  the 
purpose  of  incorporation,  both  the  parties  must  have  known 
it  to  be  so,  and  the  eourt  judicially  perceive  it  to  be  void;  and 
that,  if  the  contract  was  not  necessarily  so  unconnected,  the 
ground  of  illegality  must  be  averred  and  found  in  the  usual 
way  before  it  could  be  a  ground  of  judgment;  and  that  no 
application  of  the  funds  and  no  contract  was  prohibited  by 
implication,  which  the  parties  intended  to  be  connected  with 
the  purpose  of  incorporation,  however  distant  the  connection 
might  be.  The  question  put  in  the  course  of  the  argument, 
^  would  a  contract  by  a  railway  company  for  a  theater  or  chapel 
be  void?'  exemplifies  the  doctrine. 

"  It  would  or  would  not,  according  as  the  purpose  of  the 
contracting  parties  was  or  was  not  connected  with  the  rail- 
way. It  might  be  a  speculation  separate  from  the  railway  and 
prohibited.  Or,  if  works  were  wanted  in  a  waste  place,  and 
the  company  found  it  for  their  interest  to  build  a  town  and 
supply  it  with  all  the  requisites  for  inhabitancy,  and  in  order 
to  secure  a  permanent  supply  of  workmen  of  skill  and  respon- 
sibilty,  added  a  chapel  and  a  theater,  with  religious  and  secu- 
lar instruction,  it  might  be  for  the  purpose  of  the  railway  and 
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valid;  though  distantly  connected,  the  outlay  might  be  found 
eventually  to  increase  the  profit' from  the  traflSc."  Again: 
"  The  case  of  McGregor  v.  The  Dover  and  Deal  Railway 
Company  J 17  Jur.  21,  s.  c.  16,  E.  L.  &  Eq.,  180,  shows  that  the 
question  at  law  is  whether  the  contract  was  prohibited,  not 
whether  it  was  made  in  excess  of  the  authority  given  by  the 
directors.  There  the  contract  of  McGregor,  that  the  railway 
company  should  pay  costs,  was  held  void,  because  such  a  pay- 
ment by  the  company  was  prohibited  by  law.  If  a  contract  by 
the  company  for  such  a  payment  would  have  been  merely  an 
excess  of  authority,  the  contract  of  McGregor  would  have 
bound  himself  and  would  not  have  been  absolutely  void.  The 
expression  that  the  contracts,  which  are  held  null  within  the 
doctrine  in  question,  are  void  because  they  are  ultra  vires^ 
seems  to  imply  that  the  courts  of  law,  in  an  action  against  a 
corporation  upon  a  contract  duly  made  and  valid  in  form,  com- 
pare the  contents  of  the  contract  with  the  powers  supposed  to 
be  given  to  the  directors  by  the  shareholders,  either  in  capac- 
ity of  agents  for  them  or  by  the  statute,  and  hold  it  void  if. 
there  is  an  excess  beyond  those  supposed  powers  "  (Id.,  130, 
131). 

So  the  same  justice  recognizes  the  difference  between  cases 
where  stockholders  are  suing  in  equity  to  restrain  a  misap- 
propriation of  the  corporate  funds  and  a  suit  on  a  contract 
against  the  corporation  by  a  stranger.  ^^  In  these  suits  in  equity 
the  members  of  the  corporation,  in  their  individual  capacity, 
are  considered  to  have  rights  inter  se  analogous  to  those  of 
partners  inter  se^  and  the  act  incorporating  the  company  is 
considered  to  be  analogous  to  a  partnership  deed  (see  the  judg- 
ment of  Sir  G.  J.  TuBNEB,  L.  J.,  in  Simpson  v,  Denison^  10 
Hare,  51;  Simpson  v.  Denison^  13  E.  L.  &  Eq.,  859);  and 
the  question  is,  whether  the  misapplication  is  so  unreasonable 
in  kind  and  degree  as  to  require  the  interference  of  the  court 
for  the  protection  of  the  complaining  party.  From  these  suits 
passages  have  been  cited  in  which  the  judges  have  expressed 
opinions  on  the  expediency  of  checking  with  much  strictness 
the  directors  of  incorporated  companies  having  extensive  pow- 
ers and  large  capital,  opinions  which  might  be  highly  reason- 
able with  reference  to  shareholders  complaining  of  over-specu- 
19 


290  ULTRA  VIBES. 

lation  on  the  part  of  the  directors  at  their  cost;  but  they  seem 
unreasonable  and  iniquitous  if  applied  to  the  administration 
of  the  law  in  actions  to  which  such  corporations  are  parties. 
These  suits  in  equity  between  different  members  of  the  com- 
pany bear  no  analogy  to  actions  at  law  by  third  persons 
against  the  corporation,  either  in  respect  to  the  parties  to  the 
suit  or  the  subject  in  litigation.  As  to  the  parties  in  actions 
against  cor][)orations,  the  n^embers  thereof,  in  their  undivided 
capacity,  are  strangers  to  the  suit;  and  the  rights  of  persons 
who  contract  with  corporations  are  unaffected  by  the  rights 
of  members  inter  se  "  (Id.,  130).  Lord  Campbell,  also,  in  the 
same  case,  says:  *'  The  mere  circumstances  of  a  covenant  by 
directors  in  the  name  of  the  company  being  ultra  vires  as  be- 
tween them  and  the  shareholders,  does  not  necessarily  dis- 
entitle the  covenantee  to  sue  upon  it.  For  example,  if  the 
directors  of  a  railway  company  were  to  enter  into  a  contract  un- 
der the  seal  of  the  company  for  the  purchase  of  a  large  quan- 
tity of  iron  rails,  and  to  pay  for  them  at  a  fixed  price,  as  the 
vendor  had  reasonable  ground  for  supposing  that  the  rails 
were  wanted  for  the  purposes  of  the  railroad  it  would  be  no 
defense  to  an  action  for  the  price,  or  for  not  accepting  them, 
that  the  rails  were  illegally  purchased  on  speculation,  to  be 
resold  by  the  directors  for  their  own  profit.  But  8up|K)8e  that 
the  directors  of  a  railway  company  should  purchase  a  thou- 
sand gross  of  green  spectacles  as  a  speculation,  and  should  put 
the  seal  of  the  company  to  a  deed  covenanting  to  pay  for  these 
goods,  here  would  be  a  clear  excess  of  authority  on  the  part 
of  the  directors;  this  excess  of  authority  would  necessarily  be 
known  by  the  covenantee,  and  he  being  in  pari  delicto^  I  con- 
ceive that  the  maxim  would  apply,  ^potior  est  conditio  pos- 
sidentis? This  would  be  an  illegal  contract  to  misapply  the 
funds  of  the  company,  and  the  illegality  might  be  set  up  as  a 
defense  "  (Id.,  143, 144).  There  was  no  difference  between  the 
judges  as  to  these  principles  although  there  was  a  disagreement 
as  to  whether  by  comparing  the  contract  with  the  statute  it  ap- 
peared upon  its  face  to  be  ultra  vires.  So,  in  the  Eastern  Coun- 
ties Raihoay  Company  v.  Ha/vokeSy  35  £.  L.  &  £q.,  9,  which 
was  a  suit  to  compel  the  railway  company  to  specifically  per- 
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form  a  contract  for  the  purchase  of  lands  from  Hawkes,  the 
complainant  in  the  conrt  below. 

The  corporation,  among  other  defenses,  insisted  that  the 
contract  was  ultra  vires,  A  specific  performance  was  de- 
creed by  the  Vice-Chancellor,  which  decree  was  affirmed  by 
the  Lord  Chancellor,  on  appeal,  and  again  by  the  House  of 
Lords  on  appeal  from  his  decree.  In  the  House  of  Lords, 
Lord  Chancellor  CiiANwoBTH  said:  "  A  small  portion  only  of 
it,  about  an  acre  and  a  half,  is  within  the  line  of  deviation, 
and  it  was  agreed  that  a  contract  to  purchase  the  whole 
(nearly  six  acres)  was  a  contract  ultra  vireSj  inasmuch  as  the 
company  could  only  purchase  what'  was  really  necessary  or 
proper  for  the  construction  of  the  line.  But  the  answer  to 
this  argument  appeared  to  me  satisfactory.  The  contract  was 
necessarily  and  on  the  face  of  it  ultra  vires.  If  the  land 
in  question  was  really  wanted  by  the  appellants  for  what  are 
called  extraordinary  purposes,  they  are  authorized  to  pur- 
chase it.  Besides,  the  line  of  deviation  actually  cuts  the 
respondent's  house  in  two,  and  in  such  circumstances  the 
appellants  had  no  right  to  take  a  part  without  taking  the  whole, 
if  the  plaintiff  required  them  to  do  so;  and  it  is  a  reasonable 
inference  that  the  contract  to  purchase  the  whole  was  made, 
because,  wanting  what  was  within  the  limits  of  deviation,  the 
directors  knew  that  they  could  not  stop  short  with  what  was 
within  those  limits.  Be  that,  however,  as  it  may,  there  was 
nothing  to  show  the  respondent  that  his  land  was  not  wanted 
for  the  the  legitimate  objects  of  the  company,  and  in  such  a 
case  it  cannot  be  permitted  to  the  directors  to  allege  that  the 
contract  was  invalid  as  beyond  their  powers;  for,  as  argued 
at  the  bar,  it  would  be  no  answer  to  an  action  for  iron  rails 
bargained  and  sold  that  the  contract  had  been  entered  into, 
not  in  order  to  obtain  rails  for  the  use  of  the  line,  but  in 
order  to  keep  tliem  in  hand  for  tire  pcirpose  of  a  future  use, 
on  a  speculation  that  iron  was  likely  to  rise  in  value.  I  con- 
sider therefore,  that  this  second  objection  is  as  untenable  as 
the  first"  (85  K  L.  &  £q.,  19). 

And  Lord  Campbell  said :  '^  There  can  be  no  doubt  that,  as 
between  the  directors  and  the  shareholders,  it  would  have  been 
uUra  vires  for  the  directors  to  put  the  seal  of  the  company  to 
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such  a  contract.  They  could  not  lawfully  apply  the  funds  of 
the  company  to  the  making  of  the  line  either  under  the  act  of 
the  10  or  11  Vict.,  c.  235,  or  any  of  their  prior  acts,  and  the 
respondent  having  full  notice  that  tliey  were  exceeding  their 
powers,  and  were  guilty  of  a  breach  of  trust,  he  could  not 
have  enforced  the  contract  either  at  law  or  in  equity.  But 
upon  the  face  of  the  contract  itself  there  is  no  reference  what- 
ever to  the  '  direct  diverging  line.'  The  recitals  of  the  opera- 
tive part  of  the  contract  refer  only  to  the  main  line  between 
Wisbach  and  Spalding,  and  to  the  'curvilinear  line'  of  junc- 
tion delineated  upon  the  Parliamentary  plan;  nor  is  there  any 
evidence  to  prove  that'  the  respondent  was  a  party  to  the 
scheme  alleged  to  have  been  formed  by  agents  of  the  com- 
pany to  deceive  Parliament  by  abandoning  the  curvilinear 
and  substituting  an  unauthorized  direct  line  of  junction  with 
the  Ambegrate  Railway"  (Id.,  22).  And  Lord  St.  Leon- 
ards also  said:  *' Under  this  head  [that  the  contract  was 
ultra  vires]  the  general  question  of  the  power  of  such  compa- 
nies to  bind  themselves  was  argued.  Now  this  is  a  question 
between  the  appellants,  bound  by  their  contract  under  seal, 
and  the  party  with  whom  they  contracted.  It  is  not  a  ques- 
tion between  them  and  their  shareholders,  but,  as  was  observed 
in  Edwards  v.  The  Grand  Junction  Railway  Company^  1 
Myl.  &  Or.,  674,  the  court  cannot  recognize  any  party  inter- 
ested in  the  cor]X)ration,  but  must  look  to  the  rights  and  lia- 
bilities of  the  corporation  itself.  The  covenant  of  the  com- 
pany is  binding  on  the  face  of  it,  and  the  appellants  must 
show,  if  they  can,  why  it  should  not  be  so.  Here  they  were 
properly  bound.  The  property  was  within  the  bill  as  brought 
in,  and  vdthin  the  act  as  passed,  and  if  the  property  in  ques- 
tion had  not  been  purchased  before  the  act,  it  might  have  been 
bought  after  the  act  passed.  It  is  no  objection  that  the  whole 
was  not  within  the  compulsory  powers.  The  land  clauses  act 
provides  that  no  party  shall  be  required  to  sell  a  part  only  of 
any  house  if  he  is  able  and  willing  to  sell  and  to  convey  the  whole. 
And  to  that  extent,  of  course,  the  appellants  might  properly 
agree  to  purchase  the  whole  of  the  house,  although  they  only  re- 
quire a  part  of  it.  And  at  all  events  other  parts  of  the  property, 
according  to  the  plans,  would  have  been  required  for  the  rail- 
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way,  and  the  whole  might  have  been  required.  I  do  not  think 
that  the  contract  can  be  avoided  by  the  appellants  showing  that 
they  do  not  require  the  whole.  Where  directors  are  acting  in 
tlie  obvious  line  of  duty,,  as  in  this  case,  buying  off  an  opposi-  * 
tion,  and  acquiring  property  necessary  or  useful  for  the  corpo- 
ration, and  the  party  contracting  with  such  directors  is  not 
aware  of  any  intended  misapplication  on  their  part,  I  am  of 
opinion  that  the  contract  is  binding,  although  it  can  atlerwards 
be  shown  that  the  property  realjy  was  not  required  for  the  rail- 
way. The  safety  of  men  in  their  daily  contracts  requires  that 
this  doctrine  of  ultra  vires  should  be  confined  within  narrow 
bounds"  (Id.,  81). 

He  further  says:  "My  noble  and  learned  friend  showed 
that  the  mere  circumstances  of  a  covenant  by  directors  in  the 
name  of  the  company  being  ultra  vires  as  between  them  and 
the  shareholders,  does  not  necessarily  disentitle  the  covenantee 
to  sue  upon  it,"  and  expressed  a  disposition  "  to  restrain  the 
doctrine  of  ultra  vires  to  clear  cases  of  excess  of  power,  with 
the  knowledge  of  the  other  party,  express  or  implied  from  the 
nature  of  the  corporation  and  the  contract  entered  into  "  (Id., 
82.)  From  the  cases  cited  it  very  clearly  appears  that  the 
question  as  between  stockholders  and  the  corporation  is  a  very 
different  one  from  that  which  arises  between  the  corporation 
itself  and  strangers  dealing  with  it,  and  the  principle  estab- 
lished, when  the  contest  arises  between  strangers  and  the  cor- 
poration is,  whether  the  act  in  question  is  one  which  the  cor- 
poration is  not  authorized  to  perform  under  any  circumstances, 
or  one  that  may  be  performed  by  the  corporation  for  some  pur- 
poses, but  may  not  for  others.  In  the  former  case  the  defense 
of  ultra  vires  is  available  to  the  corporation  as  against  all  per- 
sons, because  they  are  bound  to  know  from  the  law  of  its  exist- 
ence that  it  has  no  power  to  perform  the  act.  But  in  the  latter 
case  the  defense  may  or  may  not  be  available,  depending  upon 
the  question  whether  the  party  dealing  with  the  corporation  is 
aware  of  the  intention  to  perform  the  act  for  an  unauthorized 
purpose,  or  under  circumstances  not  justifying  its  performance. 
And  the  test  as  between  strangers  having  no  knowledge  of  an  un- 
lawful purpose  and  the  corporation  is  to  compare  the  terms  of  the 
contract  with  the  provisions  of  the  law  from  which  the  cor- 
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poration  derives  its  powers,  and  if  the  court  can  see  that  the  act 
to  be  performed  is  necessarily  beyond  the  powers  of  the  cor- 
poration for  any  purpose,  the  contract  cannot  be  enforced, 
•  otherwise  it  can.  Or  in  the  language,  of  Mr.  Justice  Selden, 
in  the  case  before  cited,  "  whei-e  the  want  of  power  is  apparent 
upon  comparing  the  act  done  with  the  terms  of  the  charter, 
the  party  dealing  with  the  corporation  is  presumed  to  have 
knowledge  of  the  defect,  and  the  defense  of  ultra  vires  is 
available  against  him.  But  such  a  defense  would  not  be  per- 
mitted to  prevail  against  a  party  who  cannot  be  presumed  to 
have  had  any  knowledge  of  the  want  of  authority  to  make  the 
contract.  Hence,  if  the  question  of  power  depends  not 
merely  upon  the  law  under  which  the  corporation  acts,  but 
upon  the  existence  of  certain  extrinsic  facts  resting  peculiarly 
within  the  knowledge  of  the  corporate  officers,  then  the 
corporation  would,  I  apprehend,  be  estopped  from  denying 
that  which,  by  assuming  to  make  the  contract,  it  had  virtually 
affirmed" (22  N.  Y.,  290).  Strangers  are  presumed  to  know 
the  law  of  the»land,  and  they  are  bound,  when  dealing  with 
the  corporations,  to  know  the  powers  conferred  by  their  charter. 
These  are  open  to  their  inspection,  and  it  is  easy  to  determine 
whether  the  act  is  within  the  scope  of  tlie  general  powers  con- 
ferred for  that  purpose.  But  they  have  no  access  to  the  pri- 
vate papers  of  the  corporation,  or  to  the  motives  which  gov- 
ern directors  and  stockholders,  and  no  means  of  knowing  the 
purposes  for  which  an  act  that  may  be  lawful  tor  some  pur- 
poses is  done.  The  very  fact  that  the  appointed  officers  of  the 
corporation  assume  to  do  an  act  in  the  apparent  performance 
of  their  duties,  which  they  are  authorized  to  perform  for  the 
lawful  purposes  of  the  corporation,  is  a  representation  to  those 
dealing  with  them  that  the  act  performed  is  for  a  proper  pur- 
pose. And  such  is  the  presumption  of  the  law,  and  upon  this 
presumption  strangers  having  no  notice  in  fact  of  the  unlawful 
purpose  are  entitled  to  rely.  To  this  effect  is  the  principle  of  the 
following,  among  other  cases,  as  well  as  those  already  cited: 
Commissioners  of  Knox  County  v.  Aspimoall^  21  How.,  U. 
S.,  545,  is  a  strong  case  applying  this  doctrine  to  public  cor- 
porations; Gelpecke  v.  City  of  Dubuque^  1  Wallace,  8.  0.  U. 
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S.,  203,  and  cases  cited;  Bank  of  United  States  v,  Dand- 
ridge^  13  Wheat,  69. 

Upon  any  other  principle  there  would  have  been  no  safety 
id  dealing  with  corporations,  and  the  business  operations  of 
these  institutions  would  be  greatly  crippled,  while  the  inter- 
ests of  the  stockholders  and  the  public,  and  their  general  use- 
fulness, would  be  seriously  impaired.  The  officers  are 
appointed  by  the  corporation,  and  if  any  loss  results  to 
strangers  dealing  with  the  corporation  from  their  misrepre- 
sentations in  matters  within  the  general  scope  of  their  duties, 
it  should  fall  upon  the  corporation,  which  is  responsible  for 
their  appointment,  rather  than  upon  parties  who  have  no  other 
means  of  ascertaining  the  facts,  and  must  rely  upon  their  as- 
surances or  not  deal  with  corporations  at  all. 

The  next  step  in  the  argument  is  to  ascertain  whether  the 
Miners'  Ditch  Company  had  power  to  sell  and  convey  its  cor- 
porate property  for  any  purpose;  and. upon  this  point  we  en- 
tertain no  doubt.  We  have  already  seen  by  the  fourth  section 
of  the  act  under  which  it  was  incorporated,  that  the  corpora- 
tion was  empowered  "  to  purchase,  hold,  sell  and  convey  such 
real  and  personal  estate  as  the  purposes  of  the  corporation  shall 
require."  The  power  to  sell  and  convey  is  as  broad  as  its 
power  to  purchase  and  hold,  and  is  granted  in  the  same  terms. 
There  is  no  complaint  that  the  property  was  not  properly  ac- 
quired, and  that  the  corporation  legally  owned  it.  The  jvs 
disponendi  necessarily  attached  as  an  incident  to  the  owner- 
ship. The  very  idea  of  private  property,  in  which  the  public 
has  no  rights,  involves  the  idea  of  a  right  to  sell  and  convey, 
when  the  exigencies  of  the  corporation  require  it.  If  the  cor- 
poration could  convey  a  part,  it  could  convey  the  whole.  The 
enterprise  of  the  Miners'  Ditch  Company  may  have  proved 
unprofitable,  and  rendered  it  necessary  to  dispose  of  its  assets, 
and  wind  np  the  concern,  as  the  only  means  of  avoiding  in- 
solvency. It  might  be  necessary  to  sell  and  convey  a  part,  or 
the  whole  of  its  property,  in  order  to  raise  means  to  pay  its 
debts  and  avoid  a  sacrifice  by  forced  sale.  In  either  event,  the 
sale  and  conveyance  of  the  property,  with  these  objects  in  view, 
would  be  a  lawful  purpose  of  the  oorporatiou.  Although  the 
object  for  which  it  was  formed  was  to  construct  a  ditch  and 
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convey  water  for  sale  to  miners,  and  for  mechanical  purposes, 
there  was  no  obligation  resting  on  the  corporation  to  pnrsiie 
this  object  after  it  became  evident  that  the  enterprise  would 
be  unprofitable  and  result  in  insolvency  or  loss.  When  such 
a  result  appears  to  be  unavoidable,  obviously  the  only  mode 
by  which  the  interests  of  the  parties,  and  of  the  public,  could 
be  subserved,  would  be  to  dispose  of  its  assets  in  the  most  ad- 
vantageous way  and  pay  oflf  its  debts,  with  a  view  to  winding 
up  the  afiFairs  of  the  corporation  with  the  least  possible  loss. 
When  a  corporation  of  the  kind  in  question  is  formed  under 
our  laws,  no  obligation  to  the  public  is  assumed  to  carry  on 
the  business  for  which  it  was  formed  throughout  the  period 
specified  in  its  certificate,  wliether  the  enterprise  proves  profit- 
able or  not.  A  corporation  may  forfeit  it  franchise  by  non-use; 
but  a  conveyance  of  property  of  the  kind  in  question  is  not  a 
transfer  of  its  franchise. 

The  district  judge  in  his  opinion  well  says:  "But  the 
ditches  and  water  rights  were  no  part  of  the  franchises;  they 
were  not  given  by  the  legislature.  The  whole  property  was 
situate  on  the  public  domain,  and  could  be  acquired  only  by 
appropriation,  or  purchase.  The  Miners'  Ditch  Company 
did  not  acquire  any  right  to,  or  any  property  in  the  ditches, 
or  water  right,  by  virtue  of  its  incorporation.  After  its  char- 
ter had  been  perfected,  and  the  legislative  grant  of  its  fran- 
chise had  fully  vested,  it  still  had  not  a  foot  of  ditch,  or  an 
inch  of  water.  Its  property  had  then  to  be  acquired  in  the 
same  way  that  a  natural  person,  without  any  franchise,  could 
have  acquired  it.  The  case  is  entirely  diflferent  from  that  of  a 
railrotid  company,  where  a  right  of  way,  and  other  special 
rights  in  the  nature  of  property,  are  granted  by  the  charter. 
The  only  special  privilege  which  the  Miners'  Ditch  Company 
received  through  its  charter  is  simply  the  right  to  be  a  cor- 
poration, and  thereby  to  do  business  in  a  manner  different  in 
some  respects  from  that  in  which  an  ordinary  association  of 
natuml  persons  may  do  business.  A  franchise  was  formerly 
said  to  be  a  branch  of  the  royal  prerogative,  existing  in  the 
hands  of  a  subject,  and  it  iqay  still  be  defined  to  be  a  special 
grant  by  the  sovereign  power  of  a  peculiar  privilege  whereby 
the  recipient  may  do  or  enjoy  something  which  in  the  exer- 
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(dse  of  the  general  rights  of  a  subject  or  citizen  he  could  not 
do  or  enjoy.  But  any  citizen  in  the  land  might  by  virtue  of 
his  general  personal  right  have  acquired  everything  mentioned 
in  the  deed.  The  conveyance  then  was  not  of  any  franchise 
of  the  corporation.  It  is  claimed,  however,  that  as  the  deed 
conveyed  all  the  property  of  the  corporation,  it  was,  in  effect, 
a  transfer  of  corporate  powers,  because  it  left  notliing  upon 
which  the  corporate  powers  could  be  exercised;  in  other 
words,  that  it  destroyed  the  existence  of  the  corporation.  But 
the  property  sold  was  not  essential  to  the  existence  to  the  cor- 
poration. The  corporation  was  in  full  existence  the  moment 
its  charter  was  perfected,  although  at  that  time  it  had  not  and 
could  not  have  had  a  dollar's  worth  of  property;  and  the  books 
are  full  of  cases  where  it  is  held  that  a  corporation  still  exists 
after  all  its  property  is  gone.  The  Miners'  Ditch  Company 
certainly  did  not  die  upon  the  transfer  of  all  its  property,  as 
the  bringing  of  this  suit  witnesseth;  and  I  presume  that  a  de- 
fense to  a  suit  brought  by  a  corporation,  on  the  ground  that  it 
had  no  property,  and  was  therefore  dead,  would  find  no  coun- 
tenance in  a  court." 

This  corporation  was  created  for  the  immediate  benefit  of 
the  stockholders,  with  no  direct  specific  public  purpose  in 
view,  as  in  the  case  of  a  railroad,  or  turnpike,  or  canal  com- 
panies. #The  only  interest  the  public  has  in  the  continuance 
of  the  business  is  the  remote  general  interest  which  it  has  in 
the  proper  development  of  the  resources  of  the  country.  The 
restrictions  placed  upon  it  are  for  the  purpose  of  giving  the 
public  notice  of  its  powers,  of  confining  its  business  to  the 
line  indicated  in  its  certificate,  and  for  protecting  the  share- 
holders and  parties  dealing  with  it  against  the  usurpation  of 
its  ofiieers.  The  .corporation  is  a  distinct  individual,  holding 
thejegal  title  to  the  property  in  trust  for  the  benefit  of  the 
shareholders,  who  are  the  beneticaries  having  the  equitable 
interest.  If  it  is  found  from  experience  that  the  interest  of 
the  corporators  and  creditors  requires  that  the  business  should 
not  be  carried  on  upon  so  large  a  scale,  or  that  it  should  cease 
entirely,  and  the  disposal  and  conveyance  of  a  part  or  the 
whole  of  the  property  is  necessary  to  a  reduction  or  cessation 
of  the  business  and  the  stockholders  consent,  or  do  not  object, 
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we  know  of  nothing  in  the  statute,  or  in  soand  public  policy, 
to  prevent  the  sale  or  conveyance  for  such  purpose.  The  State 
can  have  no  interest  in  compelling  its  citizens  or  corporations 
to  carry  on  business  of  any  kind  at  a  loss.  No  sound  public 
policy  can  drive  corporations  or  private  individuals  unwillingly 
to  insolvency.  The  interests  of  business  men  and  of  the  pub- 
lic must  necessarily  coincide;  for  the  prosperity  of  the  State 
is  but  the  aggregate  of  the  prosperity  of  the  citizens.  These 
views  are  supported  by  the  authorities,  and  we  know  of  noth- 
ing to  the  contrary.  In  Treadwell  v.  Salisbury  Manufactur- 
ing Co,^  7  Gray,  893,  where  a  stockholder  filed  a  bill  to 
restrain  the  sale  of  all  the  property  of  the  company  to  a  new 
corporation  for  stock  to  be  distributed  to  the  stockliolders  of  the 
old,  it  was  held  that  the  directors  of  a  manufiBU^turing  corpora- 
tion as  the  best  means  of  continuing  the  business,  and  pur- 
suant to  the  votes  of  a  majority  of  the  stockholders,  though 
against  the  protest  of  a  minority,  may  sell  the  whole  property 
of  the  corporation  to  a  new  corporation,  taking  payment  in 
shares  of  the  new  corporation,  to  be  distributed  among  those 
of  the  old  stockholders  who  are  willing  to  take  them. 

The  court  say :  "  We  entertain  no  doubt  of  the  right  of  a 
corporation  established  solely  for  trading  and  manufacturing 
purposes,  by  a^vote  of  a  majority  of  its  stockholders,  to  wind 
up  their  affairs  and  close  their  business,  if  in  the  exe^^ise  of  a 
sound  discretion  they  deem  it  expedient  to  do  so."  After 
suggesting  that  there  may  be  some  limitation  applicable  to 
quasi  public  corporations,  such  as  railway,  canal,  and  turn- 
pike companies,  ^'  to  which  the  right  of  eminent  domain  and 
other  large  privileges  are  granted  in  order  to  enable  them  to 
accommodate  the  public,"  which  do  not  apply  to  purely  pri- 
vate, commercial  and  manufacturing  corporations,  the  court 
say,  with  reference  to  the  latter:  "  Neither  the  public,  jior 
the  legislature,  have  any  direct  interest  in  their  business  or 
its  management  These  are  committed  solely  to  the  stock- 
holders, who  have  a  pecuniary  stake  in  the  proper  conduct  of 
their  affairs.  By  accepting  a  charter  they  do  not  undertake  to 
carry  on  business,  for  which  they  are  incorporated,  indefinitely 
and  without  any  regard  to  the  condition  of  their  corporate 
property.    Public  policy  does  not  require  them  to  go  on  at  a 
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loss.  On  the  contrary,  it  would  seem  very  clearly  to  be  for 
the  public  welfare,  as  well  as  for  the  interests  of  the  stock- 
holders, that  they  should  cease  to  transact  business  as  soon  as, 
in  the  exercise  of  a  sound  judgment,  it  is  found  that  it  can- 
not be  prudently  continued.  If  this  be  not  so,  we  do  not  see 
that  any  limit  could  be  put  to  the  business  of  a  trading  cor- 
poration short  of  the 'entire  loss  or  destruction  of  its  cor- 
porate property.  The  stockholders  could  be  compelled  to 
carry  it  on  until  it  came  to  actual  insolvency.  Such  a  doc- 
trine is  without  any  support  in  reason  or  authority.  *  *  * 
Upon  the  facts  found  in  the  case  before  us,  we  see  no  reason  to 
to  doubt  that  the  vote  of  the  majority  of  the  stockholders  for 
the  sale  of  the  corporate  property  and  the  closing  of  the  bus- 
iness of  the  corporation  was  justified  by  the  condition  of  their 
affairs.  Without  available  capital,  and  without  the  means 
of  procuring  it,  the  further  prosecution  of  their  business 
would  be  unprofitable,  if  not  impracticable.  Under  these  cir- 
cumstances, it  was  in  furtherance  of  the  purposes  of  the  cor- 
poration to  pay  their  debts,  close  their  affairs,  and  settle  with 
their  stockholders  on  terms  most  advantageous  to  them" 
(7  Gray,  404,  405). 

So,  also,  it  was  held  that  the  whole  property  of  the  corpora- 
tion might  be  sold  to  a  new  corporation,  and  the  shares  of  the 
new  corporation 'taken  in  payment,  to  be  distributed  among 
those  of  the  old  stockholders  who  wei'e  willing  to  take  them. 
The  court  say:  "Nor  can  we  see  anything  in  the  proposed 
sale  to  a  new  corporation  and  the  receipt  of  stock  in  payment, 
which  makes  the  transaction  illegal.  It  is  not  a  sale  by  a  trustee 
to  himself  for  his  own  benefit,  but  it  is  a  sale  to  another  coi-pora- 
tion  for  the  benefit  and  assistance  of  the  cestui  que  trust,  the 
old  stockholders.  The  new  stock  is  taken  in  lieu  of  money,  to 
be  distributed  among  those  stockholders  who  are  willing  to 
receive  it,  or  to  be  converted  into  money  by  those  who  do  not 
desire  to  retain  it.  Being  done  fairly,  and  not  collusively,  as  a 
mode  of  payment  for  the  property  of  the  corporation,  that 
transaction  is  not  open  to  valid  objection  by  a  minority  of  the 
stockholders.  {Hodges  v.  Jfew  Englai^  Screw  Co.j  1  R.  1., 
347,  406,  406.) 

So  in  Sargent  v.  Webster,  13  Met.,  498,  it  was  held  that  the 
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directors  of  an  insolvent  manufacturing  corporation  have  au- 
thority to  convey  all  the  property  of  the  corporation  to  one  of 
its  creditors,  upon  condition  that  he  shall  apply  the  property 
to  the  payment  of  his  claim,  and  pay  over  the  surplus,  if  any, 
to  the  treasurer  of  the  corporation.  Say  the  court:  "  Nor 
does  it  appear  that  the  proceeding  was  not  in  furthersfrice  of 
the  purposes  of  the  corporation.  It  was  a  trading  corporation, 
and  one  of  their  purposes  was  to  pay  their  debts,  to  enable 
them  either  to  go  on  successfully  again,  by  the.  aid  of  new  as- 
sessments, or  to  wind  up  and  settle  upon  terms  most  advan- 
tageous to  the  stockholders  "  (Id.,  503,  504). 

These  are  but  examples  of  cases  in  which  it  may  be  in  fur- 
therance of  the  purposes  of  a  corporation  like  the  one  in  ques- 
tion, to  convey  a  part  or  all  of  its  property,  and  in  making  such 
conveyance  for  such  purpose,  the  corporation  would  be  acting 
within  the  general  scope  of  its  powers. 

In  the  case  now  under  consideration,  it  may  be  that  a  point 
had  been  reached  whence  it  was  impracticable  to  advantage- 
ously proceed  in  the  original  undertaking,  and  that  the  forma- 
tion of  a  new  corporation  and  conveyance  to  it  of  the  property 
of  two  competing  corporations,  thus  uniting  all  interests  under 
one  management,  would  subserve  the  interest  of  all  concerned, 
and  all  the  public.  It  appears  that  after  the  two  old  compet- 
ing corporations  had  conveyed  to  the  new  one,  the  latter  paid 
off  large  incumbrances  before  created  by  the  former,  so  that  the 
Miners'  Ditch  Company  must  have  been  largely  in  debt. 
After  the  conveyance,  when  all  competition  had  ceased — apd, 
it  may  be  supposed,  that  the  business  with  the  monopoly  of 
the  water  would  be  most  profitable — the  new  corporation  was 
compelled  to  borrow  large  sums  of  money,  mortgage  its  prop- 
erty, and  finally  deliver  possession  to  the  mortgagee,  after 
which  the  interest  of  said  corporation  was  sold  out  by  the 
sheriff.  This  shows  that  it  is  possible,  if  not  probable,  that  the 
affairs  of  the  "  Miners'  Ditch  Company"  had  reached  a  condition 
in  which  the  legitimate  purposes  of  the  corporation  could  only 
be  subserved  by  a  sale  of  its  property  for  the  payment  of  its 
debts.  It  shows  at  least  that  circumstances  might  exist  which 
would  require  a  sale  for  the  lawful  purposes  of  the  corporation 
— circumstances  under  which  the  property  of  the  corporation, 
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if  not  sold  upon  better  terms  by  the  corporation  itself,  might 
be  sold  in  invitum  at  a  loss,  and  the  interests  of  both  stock- 
holders and  creditors  sacrificed  by  a  forced  sale  under  the 
hammer  of  the  sheriff. 

It  is  very  clear  to  our  minds  that  many  circumstances  might 
arise  in  view  of  which  the  lawful  purposes  of  the  corporation 
might  require  a  sale  and  conveyance  of  a  part,  or  of  all  the 
property  of  the  Miners'  Ditch  Company.  The  power  to  sell, 
and  the  power  to  make  a  conveyance  in  pursuance  of  the  sale, 
exists.  Under  many  circumstances  the  question  as  to  want  of 
power  in  the  given  case  cannot  be  determined  by  a  mere  com- 
parison of  the  fact  of  a  conveyance  and  the  terms  of  the  deed 
executed  with  the  powers  granted  by  the  charter.  If  the  con- 
veyance of  the  corporate  property  in  a  given  instance  is  ultra 
vireSj  in  view  of  the  purposes  for  which  they  are  made,  then 
the  want  of  power  "  depends  not  merely  upon  the  law  under 
which  the  corporation  acts,  but  upon  extrinsic  facts  resting 
peculiarly  within  the  knowledge  of  the  corporate  oflScers,"  and 
as  we  have  seen,  the  invalidity  of  the  sale  is  not  available  to  the 
corporation  in  contests  arising  between  the  corporation  itself 
and  strangers  dealing  with  it  withoat  knowledge  in  fact  of  the 
alleged  purpose.  The  corporation  has  ][)ower  to  make  a  sale 
and  power  to  execute  a  deed  for  a  lawful  purpose,  and  when 
the  duly  appointed  officers  assume  to  make  a  sale  or  convey- 
ance, strangers  dealing  with  it  have  a  right  to  suppose  the 
purpose  lawful.  So,  if  the  coi-poration  could  convey  at  all, 
it  could  convey  to  any  person,  natural  or  artificial,  capable  of 
taking.  The  Miners'  Ditch  Company  might,  for  a  lawful  pur- 
pose, have  conveyed  to  the  Eureka  Lake  Company,  and  if  to 
the  Eureka  Lake  Company,  why  not  to  the  Eureka  Lake 
Water  Company?  The  latter  was  a  legal  corporation.  There 
was  nothing  in  the  law  to  prevent  the  stockholders  of  either, 
or  both,  of  the  old  corporations  from  incorporating  themselves 
into  one  or  a  dozen  other  companies ;  and  each  new  corporation 
fonned  would  be  a  distinct  and  complete  legal  entity,  having  a 
separate  and  independent  existence,  with  all  the  functions  and 
powers  conferred  upon  it  by  the  law  under  which  it  came  into 
existence. 

There  is  nothing  in  Abbott  v.  American  Sard  Rubber  Co.^ 
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33  Barb.,  680,  or  Oon/ro  v.  Port  Henry  Iron  Go.^  12  Barb., 
64,  and  cases  of  that  class,  or  any  others  that  have  been  brought 
to  onr  notice,  in  conflict  with  anything  contained  in  the  views 
here  expressed.  The  former  was  an  action  by  stockholders 
against  the  directors  and  corporation  and  others,  who  were 
particeps  criminis^  to  set  aside  the  transfer  of  all  the  prop- 
erty of  the  corporation  made  in  fraud  of  the  rights  of  the  com- 
plainants (33  Barb.,  594,  595).  In  view  of  the  facts  of  that 
case  the  court  properly  says:  "  The  experiment  of  the  acting 
trustees  in  the  two  hard  rubber  companies  has  the  merit  of 
boldness  as  well  as  originality.  Three  of  them  marched  out 
of  the  old  company  laden  with  spoils  with  which  they  enriched 
themselves  as  stockholders  in  the  new,  and  it  cannot  be  that 
their  wronged  and  injured  associates  are  remediless "  (Id , 
595).  The  discussion  of  the  law  must  be  considered  with  ref- 
erence to  the  facts  of  the  case.  The  latter  was  a  case  in  equity 
between  the  creditors  on  one  side  and  the  corporation  and 
other  parties  to  the  wrongful  acts  complained  of,  with  knowl- 
edge of  their  illegality.  The  transfer  affirmatively  appeared 
not  to  be  the  act  of  the  corporation.  There  was  a  breach  of 
trust,  and  acts  fraudulent  as  to  creditors,  and  the  proceedings 
to  set  aside  the  transfers  were  had  by  creditors  in  pursuance 
of  express  statutory  provisions  applicable  to  such  cases  (12 
Barb.,  62,  63,  64).  A  very  cursory  examination  is  sufficient 
to  show  that  there  is  nothing  in  the  case  in  conflict  with  the 
views  expressed  in  this  opinion. 

The  next  point  is,  that  the  deed  of  October  20, 1 860,  from  the 
Miners'  Ditch  Company  to  the  Eureka  Lake  Water  Company 
is  void,  because  not  authorized  by  the  board  of  trustees  acting 
as  a  board.  In  Qashwiler  v.  Willis^  33  Cal.,  16,  we  held  a 
conveyance  executed  by  the  trustees  individually  in  pursuance 
of  a  resolution  of  the  stockholders  of  a  mining  corporation^ 
without  any  authority  from  the  board  of  trustees  acting  as  a 
board,  and  not  having  the  corporate  seal  attached,  to  be  void 
for  the  want  of  authority  to  execute  it;  and  we  find  no  reason 
to  be  dissatisfied  with  that  decision.  But  in  that  case  the 
party  oflfering  the  deed  made  it  affirmatively  appear  under 
what  precise  authority  the  act  was  performed,  and  there  was 
uO  corporate  seal  affixed.    The  parties  severally  used  their 
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private  seals  for  the  reason  that  there  was  no  corporate  seal, 
and  in  such  cases  we  held  that  authority  to  execute  the  deed, 
and  bj'  implication  at  least  to  adopt  a  seal  'pro  hao  vice  by  the 
party  assuming  that  power  must  be  shown.  The  seal  affixed 
must,  of  course,  be  shown  to  be  the  corporate  seal.  These 
facts  were  not  shown,  and  the  deed  was  held  to  be  inadmissi- 
ble till  further  proof  should  be  made.  We  expressly  reserved 
the  question  as  to  what  the  rule  would  be  where  the  regularly 
adopted  corporate  seal  is  shown  by  competent  proof  to  be 
affixed  to  the  deed  (Id.,  19).  This  precise  question  is  now 
presented.  The  instrument  in  question  purports  on  its  face  to 
be  an  ''  indenture  *  *  *  between  the  Miners'  Ditch  Com- 
pany, a  corporation  duly  organized  by  law,  *  *  *  party 
of  the  first  part,"  and  the  Eureka  Lake  "Water  Company  of  the 
second  part.  It  concludes:  "In  witness  whereof  the  said, 
party  of  the  first  part  hath  hereunto  set  its  hand  and  seal,  the 
day  and  year  first  above  written,  by  its  trustees  thereunto 
duly  authorized."  Signed  by  five  parties,  as  trustees,  with  the 
corporation  seal  affixed.  It  is  admitted  in  the  replication, 
and  found  by  the  court,  that  the  parties  thus  signing  were, 
at  the  time  of  the  signing  the  trustees,  and  that  the  seal 
affixed  is  the  corporate  seal,  and  that  they  signed  the  instru- 
ment and  affixed  the  seal.  Upon  this  state  of  facts  appearing 
tlie  deed  was  admissible  in  evidence,  and,  being  in,  wm  prima 
facie  evidence  of  the  regular  and  duly  authorized  execution 
of  the  deed.  This  point  is  settled  by  the  decisions.  Angel  & 
Ames  state  the  rule  deduced  from  the  authorities  thus: 
"  When  the  common  seal  of  a  corporation  appears  to  be  affixed 
to  an  instrument,  and  the  signatures  of  the  proper  officers  are 
proved,  courts  are  to  presume  that  the  officers  did  not  exceed 
their  authority,  and  the  seal  itself  is  prima  facie  evidence 
that  it  was  affixed  by  the  proper  authority.  The  contrary 
must  be  shown  by  the  objecting  party."  (Angel  &  Ames  on 
Corp.,  Sec.  224.)  The  Supreme  Court  of  the  United  States 
say:  "This  mortgage  had  the  corporate  seal  attached,  and  the 
presumption  was  that  it  was  there  rightfully,  and  the  court 
properly  admitted  it  to  be  read  in  evidence."  (Koehler  v. 
Black  River  FalU  Iron,  Co.,  2  Black.,  717.)  Mr.  Chief 
Justice  Shaw  says:    "  In  the  first  place  the  deed  duly  executed 
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by  the  corporate  seal  of  the  bank  and  produced  by  the  party 
claiming  under  it,  is  prima  facie  a  good  title,  and  it  is  for 
those  who  wish  to  set  it  aside  to  impeach  it."  {Burrill  v. 
Bank  of  NaJiant^  2  Met.,  166.)  And  Mr.  Chancellor  Wal- 
WOETH  states  the  rule  thus:  "The  seal  of  a  corporation 
aggregate  afiixed  to  a  deed  is  of  itself  jprivna  facte  evidence 
that  it  was  so  affixed  by  the  authority  of  the  corporation, 
especially  if  it  is  proved  to  have  been  put  to  the  deed  by  an 
officer  who  was  intrusted  by  the  corporation  with  the  custody 
of  such  seal  (see  1  Kyd  on  Corp.,  and  Angel  &  Ames  on 
Corp.,  116),  and  it  lies  with  the  party  objecting  to  the  due 
execution  *of  the  deed  to  show  that  the  corporate  seal  was 
affixed  to  it  surrepititiously  or  improperly;  and  that  all  pre- 
liminary steps  to  authorize  the  officer  having  the  legal  custody 
«  of  the  seal  to  affix  it  to  the  deed,  had  not  been  complied  with." 
(Lovett  V,  Steam  Saw-mill  Association,  6  Paige,  60.)  To  the 
same  effect  are  the  following  cases:  Leggett  v.  N.  J,  M,  dk 
B,  Co.,  1  Sax.,  Ch.,  559;  Levering  v.  Mayor,  etc.,  7  Humph., 
568;  White  v.  Thompson,  1  Seld.,  885;  s  o.,  8  Sand.,  S.  C, 
428,  and  8  Bosw.,  286;  Jackson  v.  Campbell,  5  Wend., 
676;  J^lint  v.  Clinton  Compawy  and  Trustee,  12  N.  H.,  433; 
Hill  V.  Manchester  and  Salford  W.  W.  Co.,  5  B.  &  Ad., 
874;  Clarke  v.  Imperial  Oas-light  Co.,  4  B.  &  Ad.,  826; 
Berks  cfe  Davp.  Tp.  Co.  v.  Myers,  6  Sergt.  &  R.,  13, 15. 

The  rule  must  be  as  stated  on  principle,  independent  of 
authority.  Any  other  would  be  subvereive  of  the  public  in- 
terest, for  no  man  could  deal  in  safety  with  corporations,  and 
all  business  transactions  with  these  institutions  would  almost 
necessarily  cease  and  the  end  of  their  creation  fail  of  accom- 
plishment. Confidence  is  a  necessary  element  in  all  business 
transactions.  If  strangers  cannot  rely,  at  least  prima  facie, 
upon  deeds  of  private  corporations  apparently  regulai'ly  exe- 
cuted in  pursuance  of  the  powers  conferred  by  their  charters 
under  the  corporate  seal,  and  attested  by  the  signatures  of  the 
officers  upon  whom  the  control  of  their  affairs  is  devolved  by 
law,  upon  what  may  they  rely?  This  is  the  most  direct,  formal 
and  solemn  assurance  that  can  possibly  be  given  by  those 
authorized  to  give  assurance.  It  is  the  legally  appointed  mode 
in  which  the  corporation  speaks  to  the  external  word,  and 
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manifests  its  corporate  will.  Parties  dealing  with  private  cor- 
porations have  no  other  reliable  means  of  ascertaining  the  cir- 
cumstances under  which  the  act  was  done.  The  books,  rec- 
ords and  papers  of  such  corporations  are  private  property  and 
not  open  to  inspection  by  strangers.  Many,  if  not  in  practice 
most,  of  the  corporate  acts  are  not  made  matters  of  record. 
Besides,  it  is  as  easy  to  make  a  false  statement  in  some  other 
mode — by  a  false  record — as  by  a  false  deed.  Whatever  is 
done  must  be  done  through  agents,  and  if  their  most  formal 
and  solemn  assurances  under  the  corporate  seal  are  not  relia- 
ble, then  none  of  their  acts  can  be  depended  on,  and  tliose 
dealing  with  corporations  are  absolutely  without  the  means 
of  self-protection.  The  rule  established  rests  upon  a  founda- 
tion of  solid  sense.  If  this  is  not  the  rule,  then,  surely,  there 
is  too  much  truth  in  the  saying  that  corporations  are  in- 
tangible, impersonal,  irresponsible,  soulless,  artificial  beings, 
endowed  with  a  capacity  to  accumulate  and  enjoy  property 
and  exercise  most  of  the  functions  and  privileges  pertaining 
to  natural  and  material  persons,  but  under  no  moral  restraints 
and  subject  to  few  of  the  implications  and  responsibilities  to 
which  natural  persons  are  liable,  and  the  less  men  have  to  do 
with  them  the  better  it  will  be  for  them. 

If  it  be  conceded,  then,  that  the  corporation,  in  a  contest 
with  a  party  purchasing  in  good  faith  for  a  valuable  consider- 
ation, relying  upon  the  presumption  arising  upon  the  face  of 
a  deed  apparently  regulai'ly  executed  under  the  corporate  seal, 
and  by  the  officers  upon  whom  the  law  confers  the  corporate 
powers,  may  rebut  the  presumption  (upon  which  point  we 
now  express  no  opinion),  it  is  clear  from  the  authorities  cited 
that  the  burden  of  overthrowing  the  presumption  in  this  case 
rested  upon  the  corporation — the  party  denying  the  validity 
of  the  bond. 

Upon  the  facts  admitted  and  found  then,  notwithstanding  the 
denial  of  authority  by  plaintiff  prima  faciey  the  presumption 
arises,  and  it  affirmatively  appears  in  favor  of  defendant  Zel- 
lerbach,  that  the  deed  was  executed  by  authority  of  the  corpo- 
ration. Aside  from  the  presumption,  although  it  is  found 
tliat  it  did  not  affirmatively  appear  from  the  other  evidence 
whether  the  authority  was  conferred  at  a  meeting  of  the  stock- 
20 
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holders  only,  or  at  a  meeting  of  the  board  of  directors,  or  of 
both,  still,  since  the  burden  of  overthrowing  the  presumption 
is  on  the  corporation,  it  is  sufficient  for  defendant  Zellerbach 
that  the  contrary  does  not  affirmatively  appear. 

It  is  claimed,  also,  that  the  testimony  does  not  justify  the 
finding  of  the  court  to  the  effect  that  the  exact  character  of  the 
meeting  in  September,  at  which  the  trustees  were  authorized 
to  convey  the  property  of  the  Miners'  Ditch  Company,  aa 
whether  a  meeting  of  the  stockholders  or  of  the  trustees,  at  a 
meeting  of  both,  is  not  clearly  shown,  and  inferentially  there* 
from  the  finding  against  the  plaintiff  on  the  issue,  or  to  the 
authority  of  the  trustees  to  execute  the  deed.  We  should  not 
be  justified  in  setting  aside  the  finding  on  this  point.  The 
evidence  is  very  loose,  at  best,  and  we  should  expect  to  find  it 
so.  It  must  be  remembered  that  the  business  was  very  loosely 
done,  and  no  minutes  appear  to  have  been  preserved.  The 
meeting  was  held  several  years  before  the  date  of  the  finding. 
For  five  years  after  that  time  there  had  been  no  other  meeting 
of  the  directors.  The  grantee  under  the  deed  had  been  in  the 
continued  possession,  expending  large  sums  of  money  on  the 
property  conveyed  under  a  claim  of  ownership.  And  neither 
the  corporation,  the  trustees,  nor  the  stockholders,  from  the 
date  of  the  deed  set  up  any  claim,  or  suggested  any  doubt  as 
to  the  validity  of  the  conveyance.  After  so  long  silence  on  the 
part  of  those  interested,  under  the  circumstances  of  this  case^ 
there  certainly  should  be  required  some  very  clear  and  conclu- 
sive testimony  on  the  part  of  the  plaintiff  to  justify  the  court 
below  in  finding  affirmatively  facts  to  overthrow  the  presump- 
tion raised  by  the  law  upon  the  other  facts  clearly  established 
and  found,  and  as  to  which  finding  the  exception  was  taken. 
We  think  the  finding  of  the  court  clearly  justified.  The 
burden  of  overthrowing  the  presumption  raised  by  the  deed 
rested  on  the  plaintiff,  and  we  do  not  think  it  was  overthrown. 

To  recapitulate  and  apply  the  principles  of  law  stated: 
Prior  to  the  29th  of  October,  1860,  the  Miners'  Ditch  Com- 
pany, a  corporation  duly  organized,  was  the  owner,  and  in  pos- 
session, of  the  property  in  suit.  On  that  day  a  deed  of  con- 
veyance was  executed  in  the  name  and  behalf,  and  purporting 
to  be  by  the  authority  of  the  corporation  by  its  trustees,  and 
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nnder  the  corporate  seal  affixed  by  said  trustees,  by  which  said 
property  is  purported  to  have  been  conveyed  to  the  Eureka 
Lake  Water  Company,  another  corporation  duly  organized  and 
capable  of  receiving  a  conveyance  of  snch  property,  and  the 
possession  was  delivered  to,  and  received  by,  said  latter  corpo- 
ration. The  last  named  corporation  continued  in  possession 
of  said  property,  claiming  to  be  the  owner  under  said  convey- 
ance, and  from  time  to  time  made  improvepients  on  it  to  the 
amount  of  at  least  fifty  thousand  dollars,  and  paid  off  liens  and 
mortgages  created  by  the  Miners'  Ditch  Company  to  the 
amount  of  at  least  ninety  thousand'  dollars  more.  After  the 
Eureka  Lake  Water  Company  had  thus  been  in  possession 
continuously,  improving  and  claiming  it  as  its  own,  for  a  pe- 
riod of  some  two  years,  in  1862  it  mortgaged  the  property  to 
the  defendants  Zellerbach  and  Powers,  two  strangers,  to  secure 
the  sum  of  two  hundred  thousand  dollars,  advanced  and  to  be 
advanced,  and  all  of  which  was,  in  fact,  advanced  to  said  com<- 
pany,  on  the  faith  of  its  title,  before  January,  1868. 

On  the  3d  of  January,  1863,  said  company  placed  the  prop- 
erty in  the  hands  of  the  mortgagecET,  with  authority  to  manage 
and  apply  the  profits  in  satisfaction  of  the  mortgage.  Said 
defendants,  under  this  agreement,  continued  so  in  possession 
till  February  6, 1865,  at  which  time  they  acquired  the  title  of 
the  Eureka  Lake  Water  Company  through  a  sale  by  the  sheriff 
on  a  judgment  in  favor  of  one  Martin  against  said  company. 
Said  mortgage  had  not  been  satisfied  or  paid  by  the  rents,  or 
profits,  or  otherwise,  No  objection  was  made  to  said  transfer 
to  the  Eureka  Lake  Water  Company,  or  claim  to  said  property 
set  up  by  the  Miners'  Ditch  Company,  its  trustees  or  stock>- 
holders  from  the  date  of  the  deed  in  1860,  till  the  fall  of  1865, 
a  short  time  before  the  commnencement  of  this  suit  The 
Minets'  Ditch  Company  had  power  to  sell  the  property,  and 
to  make  snch  a  deed  as  was  made,  for  a  proper  purpose.  Upon 
the  face  of  the  charter  and  the  deed  the  power  existed.  A 
comparison  of  the  deed  with  the  charter  disclosed  no  want  of 
authority.  If  any  existed,  it  arose  from  extrinsic  facts,  which 
vested  in  the  knowledge  of  the  corporation  and  its  agents 
alone,  and  which  strangers  had  no  means  of  discovering.  Un- 
der authorities  cited,  and  upon  principle,  strangers  dealing 
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with  the  corporation,  in  ignorance  of  any  extrinsic  facts  affect- 
ing the  question  of  authority,  were  entitled  to  rely  upon  the 
apparent  power.  The  deed  itself  was  executed  under  the  cor- 
porate seal,  signed  by  the  officers  appointed  by  law  to  control 
the  affairs  of  the  corporation,  duly  acknowledged  and  re- 
corded. It  carried  upon  its  face,  in  the  mode  appointed  by 
law,  the  most  solemn  assurance  that  the  corporation  pr  its  of- 
ficers were  capab^^e  of  giving,  that-  the  corporate  assent  had 
been  given,  and  that  everything  had  been  done  in  pursuance 
of  authority  given  by  the  board  of  trustees.  Tlie  presumption, 
prima  fade  at  least,  that  authority  to  execute  the  deed  was 
given  in  such  a  manner  as  to  render  the  deed  a  valid  corporate 
act  was  thus  raised,  and  this  presumption  was  not  overthrown 
by  proof  on  the  part  of  the  corporation,  upon  which  the  bur- 
den of  proof  rested.  Title,  therefore,  was  affirmatively  shown 
in  defendant  Zellerbach,  and  not  overthrown  by  other  evi- 
dence. 

We  need  not  inquire  whether  tlie  conveyance  could  have 
been  avoided  by  stockholders,  or  creditors,  or  the  corporation 
itself,  as  between  the  Miners'  Ditch  Company  and  the  Eureka 
Lake  Water  Company,  on  the  ground  that  the  latter  was  af- 
fected with  notice  of  the  illegal  purpose,  if  any  such  there 
was,  for  which  the  Miners'  Ditch  Company  made  the  convey- 
ance, or  whether  there  was  in  fact  any  illegal  purpose,  for  the 
contest  is  not  between  those  parties.  The  contest  is  between 
the  Miners'  Ditch  Company  and  Zellerbach  alone.  Zellerbach, 
a  stranger  without  notice — ^for  none  is  found  on  his  part — 
found  the  Eureka  Lake  Water  Company  in  undisputed  posses- 
sion, expending  vast  amounts  of  money  in  improving  and  en- 
larging the  works  and  paying  off  mortgages,  claiming  title 
under  a  deed  regular  on  its  face  and  apparently  executed  in 
pursuance  of  authority  granted  by  charter.  On  the  faith  of  these 
appearances  he  advanced  two  hundred  thousand  dollars,  and 
subsequently  took  possession  under  an  arrangement  with  the 
company,  and  finally  purchased  its  interest  under  sheriff's 
sale,  made  at  the  instance  of  another  creditor.  He  is,  there- 
fore, not  affected  by  any  knowledge  of,  or  participation  in,  any 
wrongful  acts  of  the  Miners'  Ditch  Company  on  the  part  of 
the  Eureka  Lake  Water  Company.     He  is  certainly  in  no 
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worse  poBitioD  than  he  would  be  if  he  had  been  a  purchaser 
directly  from  the  Miners'  Ditch  Company,  without  knowl- 
edge of  any  illegal  purpose  in  the  sale,  or  defect  of  authority 
in  the  execution  of  the  deed.  Zellerbach  is  in  no  way  affected 
by  any  of  those  latent  vices,  not  brought  to  his  notice,  if  any 
there  be,  which  affected  the  transaction  between  the  two  cor- 
porations. 

This  suit  is  not  brought  by  a  stockholder  or  a  creditor.  No 
person  having  an  equitable  interest  has  complained  that  the 
o£Scers  and  trustees  have  exceeded  their  authority  or  violated 
the  trust  reposed  in  them  to  his  injury.  The  corporation 
itself  is  plaintiff.  After  a  five  years'  acquiescence,  and  long 
after  the  property  has  passed  into  the  hands  of  innocent  par- 
ties, who  have  advanced  vast  sums  of  money  upon  the  faith  of 
its  apparent  acts,  paid  off  large  liens,  and  greatly  extended, 
improved  and  increased  the  value  of  the  property,  this  corpo- 
ration seeks  to  avoid  its  deed. 

In  the  language  of  the  court  below,  the  plaintiff  says:  "  True, 
the  deed  is  apparently  mine.  I  made  it  in  the  only  way  in 
which  I  could  have  made  it,  through  my  trustees  and  by  my 
corporate  seal;  but  in  the  internal  and  secret  machinery  of  my 
existence  the  determination  to  make  it  was  not  regularly  and 
properly  arrived  at.  It  is  as  though  a  natural  person  sought 
to  avoid  his  deed  by  saying, '  True,  my  hand  executed  it,  but 
my  judgment  dissented  and  my  will  forbade  it.' " 

Upon  the  facts  found,  we  do  not  see  how  the  result  could 
have  been  otherwise,  had  the  plaintiff  been  a  stockholder  or  a 
creditor.  But,  however  that  may  be,  it  is  entirely  clear  to  our 
minds  that  the  District  Court  was  right  in  finding  and  adjudg- 
ing that  the  title  of  Marks  Zellerbach  to  the  property  in  con- 
troversy "  is  a  good  and  valid  title  in  law  and  equity  as  against 
the  Miners'  Ditch  Company,"  the  plaintiff  in  this  action,  and 
that  the  judgment  should  be  affirmed. 

Numerous  authorities  were  cited  in  the  arguments  of  coun- 
sel, which  we  have  not  particularly  noticed  for  the  reason  that 
they  do  not  appear  opposed  to  the  views  we  have  expressed. 

Bights  growing  out  of  corporate  relations  are  presented  un-. 
der  a  great  variety  of  circumstances,  and  discussed  in  various 
aspects,  but  the  distinctions  are  obvious  enough  to  those  who 
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peruse  the  numerous  decisions,  and  it  would  be  unprofitable 

labor  to  comment  upon  and  distinguish  each  particular  case. 

Suffice  it  to  say,  that  we  find  nothing  in  the  general  current 

of  authorities  cited  opposed  to  the.  principles  upon  which  this 

case  is  determined.     We  have  said  nothing  to  impugn  the 

general  doctrine  so  well  established.    The  act  of  incorporation 

is  an  enabling  act,  and  corporations  can  only  exercise  such 

powers  as  are  expressly  conferred  upon  them,  together  with 

such  incidental  powers  as  are  necessary  to  a  due  exercise  of 

those  expressed,  and  that  the  powers  must  be  exercised  in  tlie 

mode  prescribed.    Nor  do  we  find  it  necessary  to  notice  the 

distinction^  if  any  there  is,  between  common  law  and  statutory 

corporations.     It  is  presumed  that  no  commercial,  trading, 

manufacturing,  and  such  like  corporations,  created  since  the 

Eevolution  in  this  country,  exist,  which  do  not  derive  their 

existence  under  some  statute,  and  probably,  too,  such  is  the 

case  in  most  similar  modern  corporations  in  England.    Most 

of  the  decisions  opon  the  subject  must,  therefore,  relate  to 

statutory  corporations.     Let  the  judgment  be 

Affibmed. 

By  the  Ooubt,  Sawteb,  C.  J.,  on  petition  for  rehearing — De- 
fendant Zellerbach  is  the  only  one  interested  in  the  property 
in  dispute. 

In  rendering  the  decision  in  this  casej  we  proceed  upon 
the  idea  that  he  did  not  appear  in  the  record  to  have  any 
knowledge  of  the  purpose  of  the  Miners'  Ditch  Company  in 
its  conveyance  to  the  Eureka  Lake  Water  Company  to  dis- 
tribute the  stock  of  the  latter  company  received  as  the  considera- 
tion of  the  conveyance  to  the  stockholders  of  the  former,  which 
is  the  fact  in  the  case,  if  any  there  is,  that  renders  the  transaction 
between  those  corporations  illegal.  Our  attention  is  now  called 
to  a  fact  not  before  brought  to  our  notice  by  counsel,  and 
overlooked  when  the  opinion  was  written,  that  in  the  answer 
of  Zellerbkch  stating  the  loan  of  money,  through  which  the  title 
was  ultin^tely  acquired  by  him,  it  is  averred  that  the  Eureka 
Lake  Water  Company  "  borrowed  of  this  defendant  and  the  de- 
fendant Powers  (then  partners  in  business  under  the  firm  of 
Marks  &  Co.)  the  sum,"  etc     It  also  appears  in  tiie  findings 
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that  one  Greorge  0.  Powers  signed,  as  trustee,  the  conveyance 
of  the  Miners'  Ditph  Company  to  the  Eareka  Lake  Water 
Company,  and  it  is  claimed  that  as  this  is  the  same  as  that 
of  defendant  Powers,  it  mast  be  presumed  that  the  Powers 
who  si^ed  the  deed  and*  who  advanced  the  money  as  the 
partner  of  Zellerbach  is  the  same  person;  that  notice  to  one 
of  the  partoers  is  notice  to  all,  and  that  it  theretbre  appears  in 
the  record  that  Zellerbach  did  have  notice.  Conceding  this 
to  be  so,  for  the  purpose  of  the  decision,  it  becomes  necessary 
to  determine  the  point  whether,  upon  that  hypothesis,  the 
Miners'  Ditch  Company  stands  in  a  position  to  avail  itself 
of  the  illegality  of  its  contract  to  distribute  its  capital  stock 
to  the  stockholders  of  the  corporation,  by  conveying  its  prop- 
erty and  distributing  the  stock  of  another  corporation  re- 
ceived in  payment,  in  the  mode  and  under  the  cii*cum stances 
stated  in  our  former  opinion,  to  its  stockholders.  Atid  we 
are  of  opinion  that  it  does  not  The  act  of  sale  and  convey- 
ance was  not  wholly  beyond  the  power  of  the  corporation  to 
perform.  It  had  full  power  to  sell  and  convey  its  property. 
It  is  provided  that  it  shall  not  be  lawful  for  tlie  trustees  to 
divide  or  withdraw  any  portion  of  the  capital  stock.  The  cor- 
poration having  power  to  sell  and  convey  its  property,  but  it 
being  made  unla/wful  for  the  trustees  to  divide  the  capital 
stock,  the  corporation  stood  upon  the  same  footing  in  respect  to 
such  conveyance  as  any  natural  person  with  reference  to  a  con- 
tract which  he  has  the  power  to  make,  but  which  is  made  un- 
lawful upon  some  principle  of  public  policy  adopted  by  the 
law-making  power.  In  this  case  the  contract  was  wholly  ex- 
ecuted. There  was  nothing  of  an  executory  character  on  either 
side.  The  conveyance  was  fully  made  by  the  Miners'  Ditch 
Company  to  the  Eureka  Lake  Water  Company,  and  the  grantee 
put  completely  in  possession,  and  remained  lor  years  in  such  pos- 
session with  the  knowledge  and  acquiescence  of  both  the  corpo- 
ration and  stockholders.  While  so  in  possession  it  executed 
the  mortgage  to  2iellerbach  and  Powers  for  the  large  sums  of 
money  advanced  by  them,  and  put  them  in  possession,  and 
this  mortgage  was  subsequently  foreclosed,  and  under  the 
judgment  of  the  court  the  property  was  sold  and  purchased  in 
by  them,  and  the  defendant,  having  now  acquired  the  entire 


812  *        ULTRA  YIBBS. 

title,  is  in  possession.  Large  portions  of  the  money  advanced 
went  in  satisfaction  of  debts  due  from  the.Miners'  Ditch  Com- 
pany. At  all  events  defendant  was  in  possession  under  his 
conveyance,  and  the  contracts  were  fully  executed  on  both 
sides,  each  having  received  and  enjoyed  the  consideration. 
There  was  nothing  of  an  executory  character  left.  It  is  not 
sought  by  either  party  in  this  action  to  recover  on  any  branch 
of  an  executory  contract — the  usual  form  in  which  questions 
in  such  cases  are  presented.  The  question  is  which  party,  m 
fact^  has  the  title  as  the  case  now  stands,  and,  as  between 
those  parties,  it  is  clearly  the  defendant.  We  know  of  no  in- 
stance in  wliich  the  grantor  has  been  able  to  i*ecover  at  law 
wlien  the  contract  has  been  wholly  executed,  as  in  this  case. 
A  fortiori^  he  would  not  be  entitled  to  relief  in  equity.  But 
in  the  worst  view  that  can  be  taken  for  the  defendant  the 
maxum.  applied  in  suits  on  illegal  executory  contracts,  in  pari 
delicto  potior  est  conditio  possideiUis^  or  defendentis,  would 
apply  and  justify  an  affirmance  of  the  judgment.  But  the  de- 
fendant is  in  a  better  position  than  if  sued,  on  an  executory 
contract.  (See  Schemerhom  v.  Salmon^  14  N.  Y.,  141.)  The 
contract  is  fully  executed  on  both  sides  and  the  transaction 
closed  between  them.  The  case  of  Inhabitants  of  Worcester 
V.  Eaton^  11  Mass.,  368,  is  precisely  in  point.  The  only  dif- 
ference is,  in  that  case  the  grantor  in  the  illegal  deed  is  a 
natural  person  and  here  it  is  a  corporation.  But  with  refer- 
ence to  the  inherent  power  of  the  two  persons  to  make  a  con- 
veyance of  the  property  conveyed,  the  parties  stand  on  the 
same  footing.  The  vice  in  both  conveyances,  if  any  there  be, 
is  that  the  contract  is  illegal  for  similar  reasons.  The  princi- 
ple is,  therefore,  the  same.  The  consideration  of  the  convey- 
ance in  the  case  cited  was  the  composition  of  a  felony.  Yet 
the  contract  being  fully  executed  it  was  held  to  pass  the  title 
and  could  not  be  avoided,  so  as  to  authorize  a  recovery  by  the 
grantor,  or,  which  is  the  same  thing,  by  the  subsequent  grantee 
of  the  grantor,  and  this,  when  an  entry  has  been  made  for  the 
very  purpose  of  avoiding  the  deed.  The  case  is  in  point  and 
we  know  of  none  to  the  contrary;  besides,  we  believe  it  to  be 
sound. 
The  plaintiff,  however^  claims  the  benefit  of  the  maxim, 
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because  the  defendant  sets  up  the  facts  and  prays  affirmative 
relief.  But  we  think  the  defendant  and  not  the  plaintiff  is  the 
party  entitled  to  the  benefit  in  this  case.  The  defendant  is  in 
possession,  and  has  been  in  possession  for  many  years,  with 
the  acquiesence  both  of  plaintifi*  and  the  stockholders,  who 
have  received  and  long  enjoyed  the  consideration  for  the  con- 
veyance. The  plaintiff  brings  the  action  to  recover  possession 
of  the  property  conveyed.  The  defendants,  to  defeat  a  re- 
covery, although  it  is  unnecessary,  set  up  the  facts  in  their 
answer  as  a  defense,  and  the  court  finds  the  facts  in  favor  of 
the  defendants,  and  holds  upon  the  facts  as  stated  and  found, 
that  the  defendant  has  a  title  both  in  law  and  equity,  and  so 
adjudges.  And  this  is  undoubtedly  so.  The  facts  constitute 
a  legal  J  as  well  as  an  equitable  defense,  and  there  is  no  neces- 
sity whatever  tor  any  equitable  or  affirmative  relief.  It  was 
only  necessary  upon  the  facts  alleged  and  found  to  enter  a 
judgment  that  plaintiff  take  nothing  by  his  action.  Tliis  is 
not  the  exact  form  of  the  judgment,  but  it  is  substantially 
that,  and  is  no  more  extensive  in  its  operations  as  to  the  mat- 
ters adjudged  than  it  would  be  in  that  form.  Technically,  it 
might  just  as  well  be  in  that  form,  and  as  a  plea  of  res  adju- 
dicata  in  another  suit,  it  would  cover  the  same  issues.  In  ef- 
feet,  the  relief  is  no  more  as  it  is  than  the  ordinary  judgment 
against  plaintiff  in  an  action  for  possession.  In  form,  however, 
it  adjudges  the  title  to  be  in  Zellerbach,  and  that,  as  between  the 
parties,  the  plaintiff  has  no  title.  That  is  to  say,  the  judgment 
simply  adjudges  what  the  present  state  of  the  title  under  the 
executed  agreement  as  between  the  parties  really  is.  It  goes 
no  farther.  It  grants  no  active  relief.  It  gives  nothing  on  any 
executory  promise.  It  does  not  change  the  position  of  the 
parties.  It  only  determines  what  that  position  is  and  leaves 
them  in  it.  What  before  existed  in  fact  and  in  law  is  simply 
adjudged  to  exist.  It  is  now  res  adjiidicata  and  not  open 
to  further  dispute.  And  this  the  court  would  have  deter- 
mined as  the  basis  of  the  judgment,  although  it  would  not 
have  so  expressed  it  in  terms  in  the  judgment,  had  the  judg- 
ment been  that  the  plaintiff  take  nothing  by  his  action.  But 
under  the  issues  upon  which  such  a  judgment  would  have 
been  entered,  and  the  judgment  in  pursuance  thereof,  the 
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same  matters  wonld  have  been  res  (M^ttdicata^  as  under  the 
present  form  of  the  judgment.  In  substanoe,  then,  the  par- 
ties are  left  in  the  same  condition  in  which  the  suit  found 
them  as  to  their  rights.  We  will  look  to  the>  substance  of  the 
thing  done,  and  not  to  the  form,  especially  in  a  case  like  this, 
where  it  is  clearly  manifest  that  an  outrageous  injustice  would 
be  perpetrated  upon  the  defendant,  as  between  the  parties  to 
this  action,  if,  under  ordinary  circumstances,  they  would  be 
compelled  to  surrender  this  property  to  the  plaintiff  without 
a  return  of  the  vast  sums  of  money  they  have  advanced  to 
obtain  it,  and  in  a  case,  also,  where  it  is  quite  apparent  that 
i^ne  of  the  parties  to  the  original  transaction  in  fact  medita- 
ted any  wrong.  We  have  no  idea  that  any  of  the  parties  at 
the  time  of  the  original  conveyance  supposed  for  a  moment 
that  they  were  preforming  any  illegal  act 

Kbheabing  denied. 

Mr.  Justice  Sanderson  did  not  express  any  opinion  on  the 
question  of  granting  a  rehearing. 


NOTES. 

The  case  ofAhhoH  v.  The  American  Hard  RiOher  Co.,  33  Barb.  (N.  T.), 
578,  afiPords  another  illustration  of  the  doctrine  of  ultra  vires  in  its  applica- 
tion in  suits  in  equity.  The  facts  in  the  case  were  these:  In  1852  a  corpo- 
ration was  organized  in  Connecticut,  called  the  *' Beacon  Dam  Company,** 
with  a  capital  of  $25,000,  composed  of  1,000  shares  of  $25  each,  with  the 
apparent  purpose  of  erecting  and  maintaining  a  water  power  on  the  Nauga- 
tuck  River,  in  that  State.  "The  American  Hard  Rubber  Company  **  was 
subsequently  established  for  the  purpose  of  bringing  into  use  the  *'haid 
rubber  compound,**  to  be  manufactured  under  the. patents  of  the  Goodyean, 
in  pursuance  of  several  arrangements  and  agreements  with  them,  and  this 
association  succeeded  to  the  rights  and  franchises  of  the  "  Beacon  Dam  Com- 
pany,** and,  changing  its  name  to  indicate  the  new  purpose  and  objects  of 
the  company,  and  increasing  its  capital  from  825,000  to  8300,000,  and  add- 
ing largely  to  its  real  property  and  water  privileges,  it  erected  extrasive 
manufactories  for  making  a  variety  of  articles  out  of  the  compound,  using 
the  water-power  and  machinery  of  the  original  corporation  for  this  purpose. 
The  management  of  the  company  ii-om  June,  1855,  to  February,  1860,  was 
committed  to  seven  directors,  of  whom  the  plaintiff  and  the  defendants  Jnd- 
6on,  Ropes,  Norton  and  Groodyear  constituted  five,  one  more  than  necessarv 
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to  constitote  a  quoram  for  the  transaction  of  bnsineBs.  On  the  third  of  Feb* 
roaiy,  1860,  the  four  defendants  last  named  met  as  trastees  m  New  York; 
but  it  did  not  appear  whether  this  meeting  was  regularly  and  legally  called 
or  not  The  four  trustees  then  resolved  to  sell  all  the  personal  property, 
tools,  dies,  machinery,  fixtures  and  stock  manufactured  and  unmanufactured 
to  the  firm  of  Pappenhusen  &  Eonig,  together  with  all  the  patent  rights  and 
priTileges  belonging  to  the  corporation,  and  the  benefit  of  all  contracts  made 
by  the  corporation,  for  the  sum  of  $120,000,  in  monthly  payments  of  $10,000; 
and  on  the  ninth  of  the  same  month  the  sale  to  said  firm  was  consummated! 
The  resolution  was  passed  and  the  sale  consummated  against  the  protest  and 
remonstrance  of  the  plaintiff,  who  was  a  stockholder  in  said  corporation  to 
the  amount  of  $62,500  and  a  creditor  to  the  amount  of  $12,000,  and  under 
liabilities  for  the  company  to  a  large  amount.  He  was  also  a  director,  and 
had  been  from  the  commencement  of  the  same,  and  had  been  largely  instru-> 
mental  in  acquiring  the  property  and  franchises  of  the  *'  Beacon  Dam  Com- 
pany.'* 

On  the  13th  day  of  February,  1860,  the  defendants,  Pappenhusen  &  Eonig, 
and  Judson,  Norton  and  Ropes,  associated  themselves  together  and  became 
incorporated  under  the  general  laws  of  the  State  of  New  York,  under  the 
name  of  **The  American  Hard  Rubber  Company,"  for  the  manufacture  of 
articles,  compounds,  goods  and  substances,  composed  in  whole  or  in  part 
of  India  rubber,  etc.;  the  name  being  the  same  as  the  Connecticut  corpora-" 
tion;  and  Pappenhusen  &  Eonig  immediately  tranf erred  to  the  new  corpo* 
ration  all  the  property  and  rights  they  had  acquired  from  the  old  corporation. 

The  action  was  brought  by  the  plaintiff  on  behalf  of  himself  and  all  other 
stockholders  of  said  company,  for  the  purpose  of  setting  aside  said  transfers 
as  fraudulent  and  yoid,  and  the  bill  asked  for  an  iig'nnction  to  restrain  the 
defendants  from  intermeddling  with  the  property  so  transferred,  and  for  the 
appointment  of  a  receiver,  etc. 

The  court  held  that  the  sale  could  not  be  permitted  to  stand;  that  thd 
transfer  was  made  without  power  in  the  directors  so  to  do,  and  was  a  viola- 
lation  of  the  trust  and  confidence  reposed  in  them;  and  that  the  plaintiff 
was  entitled  to  a  decree  declaring  the  transfer  to  Poppenhusen  &  Eonig 
fraudulent  and  void,  and  to  an  injunction  to  restrain  the  defendants  from 
intermeddling  with  the  property,  and  to  a  receiver  to  take  possession  thereof. 

Allen,  J.,  observes:  **  A  bare  statement  of  the  case  shows  as  conclu- 
sively as  an  elaborate  argument  could  estabhsh  it,  that  the  transfer  was 
without  power,  and  a  violation  of  the  trust  and  confidence  reposed  in  the 
trustees  and  directors  of  the  corporation. 

'*!.  It  WHS  ultra  vires.  It  would  be  strong  evidence  of  fraudulent  intent, 
under  the  circumstances,  that  a  bare  quorum  of  the  body  should  undertake 
by  their  acts  so  seriously  and  radically  to  affect  the  future  of  the  company, 
and  the  interests  of  the  stockholders;  but,  waiving  that  question,  and  con- 
ceding that  their  acts  stand  as  the  acts  of  the  whole  board,  I  am  of  the  opin- 
ion they  were  invalid  for  want  of  power.  By  the  transfer,  if  allowed  to 
stand,  although  the  corporation  still  remained  in  form,  with  property  which 
might  be  applied  to  some  lawf\il  purpose,  the  existence  of  the  corporation 
was  nominal,  its  substance  was  taken  from  it,  and  its  property  was  valueless. 
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As  a  **Hard  Rubber  Company"  it  had  no  rights,  no  franchises,  and  no 
existence.  Its  very  title  was  a  mimomer  and  a  false  pretense.  Its  stock- 
holders, who  had  invested  largely  for  the  manufacturing  of  the  hard  rubber 
compound,  under  patent  rights  transferred  to,  and  vested  in,  the  company, 
have,  by  their  agents,  been  deprived  of  these  valuable  rights,  and  of  all  con- 
nection with  the  manufacturing  of  rubber;  and  it  will  hardly  satisfy  them 
or  satisfy  the  law,  to  say  that  the  name  of  the  corporation  is  left  to  them, 
with  a  water-power  and  real  property,  which  they  can,  if  they  so  agree,  ap- 
ply to  the  making  of  shoe-pegs  or  calico,  or  any  manufactured  article  other 
than  that  for  which,  and  for  which  only,  they  associated  together.  It  needs 
no  expert  to  testify  that  machinery  and  fixtures  adapted  to  the  manufacture 
of  hard  rubber  compound,  cannot,  to  any  great  extent,  be  used  for  any  other 
purpose.  No  matter  how  we  may  refine  our  argument,  the  fact  is  i>atent 
that  the  **  American  Hard  Rubber  Company.**  was  effectually  wound-up, 
and  its  affairs  closed,  as  effectually  as  could  have  been  done  by  a  dissolu- 
tion of  the  company  by  a  legal  process.  In  the  event  of  a  legal  dissolu- 
tion the  associates  could  re-unite  for  some  other  purpose;  so  now,  if  this 
transfer  stands,  they  can,  if  they  can  bring  their  minds  together,  engage  in 
some  other  lawful  business  within  the  general  powers  defined  in  the  articles 
of  association.  But  to  do  this,  all  must  agree.  And  can  a  board  of  trus- 
tees at  their  option  thus  compel  their  principals,  the  corporators,  to  change 
their  business  and  their  investments?  I  think  not.  Trustees  cannot  by 
their  vote  and  their  act,  change  the  business  of  a  corporation  organized  for 
making  woolen  or  cotton  goods  into  a  manufactory  of  articles  entirely  dif- 
ferent, although  the  business  of  the  company  may  be  named  in  the  charter, 
in  terms  sufficiently  general  to  include  the  substituted  business.  If  the 
trustees  in  this  case,  chosen  to  carry  on  and  prosecute  the  business  of  the 
company,  could  by  a  sale  of  the  rights  under  which  it  was  operating,  disable 
the  company  from  going  on,  as  is  here  attempted,  the  same  trustees  could, 
without  the  assent  of  the  stockholders,  employ  the  corporate  property  in  the 
wildest  and  most  hopeless  schemes.  The  immediate  and  necessary  effect  of 
the  act  was  to  terminate  the  business  and  thus  practically  and  effectually 
destroy  the  corporation.  This  they  could  not  do.  It  is  certain  that  the  offi- 
cers could  not  directly,  and  without  the  assent  of  the  great  body  of  the  soci- 
ety, dissolve  it;  and  a  majority  of  the  stockholders  could  not  do  it  against 
the  dissent  of  the  minority.  Smith  v.  Smithy  3  Dev.  S.  C,  Ch.  R.,  557; 
Ward  V.  The  Society  of  Attorneys,  1  Collyer,  370. 

**  In  the  last  case  dted  the  attempt  was  made  to  surrender  the  charter  with 
the  view  of  obtaining  a  new  charter  for  an  object  different  from  that  for 
which  the  original  charter  had  been  granted;  and  a  temporary  iigunction 
was  granted.  The  attempt  here  is  to  do  by  indirection  what  was  prohibited 
when  attempted  directly;  for  the  answer  here  is:  'True  we  have  disabled 
you  from  carrying  out  the  original  purpose  of  your  association,  but  you  may 
engage  in  any  oilier  business.*  Boards  of  directors  are  agents  of  the  cor- 
poration to  manage  its  affairs,  and  carry  out  the  purpose  and  oliject  of  its 
formation,  and  not  to  inflict  upon  it  practical  death.  They  are  only  author- 
ized to  do  such  things  as  are  directly  or  impliedly  directed  or  authorized  by 
the  charter.    *    ♦    ♦ 
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' '  2.  The  transfer  was  a  violation  of  trust  and  an  abnse  of  the  power  vested 
in  the  directors  to  manage  the  affairs  of  the  company  for  the  benefit  of  the 
corporators.  *  *  *  No  principle  is  better  settled  than  that  a  person  hav- 
ing a  duty  to  petform  for  others  cannot  act  in  th^  same  matter  for  his  own 
benefit.  A  trustee  cannot  directly  or  indirectly,  by  himself  or  through  the 
agency  of  another,  become  the  purchaser  of  the  trust  estate.  Neither  can 
he  purchase  an  interest  in  property  and  hold  it  for  his  own  benefit  when,  in 
respect  to  such  property,  he  has  a  duly  to  perform  inconsistent  with  the 
character  of  a  purchaser  on  his  own  account.  Van  Epps  v.  Van  EppSy  9 
Paige,  2!^;  Hawley  v,  Cramer,  4  Cow.,  717;  Slade  v.  Van  Vechten,  11 
Paige,  21;  De  Caters  v.  Le  Ray  de  ChaumonU  8  Id.,  178. 

*'  It  requires  no  authority  to  establish  the  fact  that  the  directors  of  the 
'American  Hard  Rubber  Company  *  could  not  have  transferred  the  property 
of  the  corporation  directly  to  themselves  or  to  a  corporation  in  which  they 
were  stockholders  and  directors.  That  is,  they  could  not  act  as  buyers  and 
sellers  in  the  same  transaction,  whether  they  acted  in  their  individual  ca- 
pacity or  as  directors  of  two  trading  corporations.  New  York  Central  Ins, 
Co,  V,  Nat,  Prot,  Ins,  Co,,  20  Barb.,  468.  This  rule  of  restriction  upon  the 
powers  of  the  trustee  invalidates  every  indirect,  as  it  does  every  direct, 
transfer  to  himself  or  for  his  benefit;  and  the  intervention  of  a  third  person, 
as  a  medium  or  channel,  by  and  through  whom  the  title  is  transferred  from 
the  cestui  que  trust,  and  eventually  vested  in  the  trustee,  will  not  uphold 
the  transaction  and  sustain  the  title  of  the  latter.  Courts  will  look  through 
the  means  to  the  end,  and  apply  the  proper  remedy  for  the  breach  of  trust." 
8ee,  also,  Conro  v.  Port  Henry  Iron  Co,,  12  Barb.,  64;  Ward  v.  The  Sea 
Ins,  Co.,  7  Paige,  294;  The  Hartford  dt  N,  H,  R.  Co,  v,  Croswell,  5  Hill, 
883.  The  charter  is  the  fundamental  law  of  the  association — the  constitu- 
tion which  prescribes  limits  not  only  to  the  directors,  officers  and  Eigents  of 
the  company,  but  to  the  action  of  the  body  corporate  itself,  and  no  radical 
change  or  alteration  can  be  made  or  allowed,  by  which  new  and  additional 
objects  are  to  be  accomplished,  or  responsibilities  incurred  by  the  company, 
so  as  to  bind  the  individuals  composing  it,  without  their  assent.  See, 
also.  Bobbins  v.  Clay,  88  Me.,  182;  Kean  v,  Johnson,  1  Stock.  (9  N. 
J.  £q.)»  401:  Bagshaw  v.  Eastern  Union  B,  Co,,  7  Hare,  114;  Bank  of 
Commerce  v.  Bank  df  Brest,  Har.,  Ch.  (Mich.),  101;  Field  on  Corp.,  §§  401, 
402,  403;  New  Orleans,  Jackson  <t  Gt,  N,  W,  R,  Co,  v.  Harris,  27  Miss.,  517. 

In  Bagshaw  v.  Eastern  Union  R,  Co.,  supra,  it  was  held  that  where  a 
company  is  authorized  by  act  of  Parliament  to  raise  moneys  for  a  specific  pur- 
pose only,  it  is  not  competent  for  any  majority  of  the  shareholders  of  the 
company  to  divert  such  moneys  to  another  purpose  against  the  will  of  a  sin- 
gle shareholder;  and  that  even  unanimity  amongst  the  shareholders  would 
not  make  such  a  diversion  lawful. 

But  it  is  evident  that  none  but  the  State  or  a  creditor  could  complain  under 
such  circumstances.  The  State  may  always  proceed  to  have  the  charter  for- 
feited for  misuse  or  abuse  of  corporate  power  (see  post,  Ch.  VIl),  and  a  cred- 
itor, especially  one  interested  in  the  fund  to  be  misapplied,  could  undoubtedly 
claim  protection  and  restrain  the  ultra  vires  act.  Ante,  Ch.  V,  and 
notes;  Coleman  v.  Eastern  R,  Co,,  ante,  page  190,  and  notes,  relating  to  in- 
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junction  in  rach  cases;  Salmons  p,  Laing,  12  Beav.,  899;  Mayor^  etc,  r. 
Oroshan,  80  Ind.,  486;  Smith  v.  Bangs,  15  Ilia.,  899;  Ssan  v.  Hoiehkiss,  25 
Conn.,  171;  Ulinoia,  eU.,  v.  Cook,  29  Ills.,  287;  Brown  p.  Pacific  MaU Steam- 
ship  Co,,  5  Blatch.,  525.  , 

And  this  remedy  may  be  had,  under  certain  droomstances,  eyen  where  a 
remedy  at  law  exists,  for  the  fraudulent  mismanagement  of  th^  directon. 
Sean  v.  Hotehkios,  25  Conn.,  171, 
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CHAPTER  Yn. 


PROCEEDINGS  FOR  A  FORFBITURB. 


FIFTBBNTH  8SLBCTED  CA8B. 

The  Oommonwealth  y.  The  Comkbboial  Baitk.* 

An  information  upon  which  a  writ  of  quo  warranto  is  founded  is  amendable 
either  on  or  at  any  time  before  the  trial.  Therefore,  objections  to  mere 
matter  of  form  in  the  information,  which  may  be  removed  by  amend* 
ments,  do  not  fhmish  a  ground  for  quashing  the  writ. 

The  law  of  Pennsylvania  in  regard  to  the  form  of  pleading  in  quo  warranty 
remains  as  it  was  before  the  act  of  1836.  The  Attorney-General  may 
disclose  in  his  information  the  specific  ground  of  forfeiture,  or  he  may 
merely  set  forth  the  franchises  alleged  to  have  been  illegally  exer- 
cised and  call  upon  the  defendant  to  show  by  what  authority  they  ar^ 
held. 

The  constant  and  willful  violaticm  by  the  bank  of  the  fundamental  condi- 
tions upon  which  the  charter  was  granted  entitles  theConmionwealth  to 
demand  the  forfeiture  of  its  franchises.  Abuses  of  this  kind  are  of  such 
magnitude  and  affect  the  public  so  iiguriously,  that,  when  willfully  per- 
sisted in  it  becomes  a  duty  of  high  obligation  on  the  part  of  those  in 
authority  rigidly  to  enforce  the  forfeiture. 

Where  a  bank  is  prohibited  by  its  charter  Arom  making  loans  at  a  greater 
rate  of  discount  than  one-half  of  one  per  centum  for  thirty  days,  and 
from  dealing  in  promissory  notes,  if  it  williuUy  yiolates  these  restrictiozia 
by  discounting  at  higher  rates  than  those  allowed,  or  by  dealing  in  promi- 
issoiy  notes,  otherwise  than  by  discounting  them  at  the  rate  prescribed, 
such  acts  constitute  a  good  ground  of  forfeiture. 

This  was  a  motion  to  qaash  a  writ  of  qtio  vHx/rra/nio  issued 
oat  of  this  court  at  tbe  relation  of  the  Attorney-General 
against  the  Oommercial  Bank  of  Pennsylyania. 

•BflpOEted  In  38  Piu  SI.,  888  (iaB7>. 
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The  information  npon  which  the  writ  had  iBsned  charged 
that  the  bank  had  been  incorporated  bj  an  act  of  Assembly 
passed  2l8t  of  March,  1814;  that  in  and  bj  said  act  it  was 
expressly  enacted  and  declared  to  be  a  fundamental  article  of 
said  cor|X)ration  that  the  rate  of  discount  at  which  loans  might 
be  made  by  said  corporation  should  not  exceed  one-half  of  one'* 
per  centum  for  thirty  days;  that  in  and  by  said  act  it  was  also 
expressly  enacted  and  declared  to  be  a  fundamental  article  of 
said  corporation  that  the  rate  of  discount  at  which  loans  might 
be  made  by  said  corporation  should  not  exceed  one-half  of  one  per 
cent  for  thirty  days;  that  in  and  by  said  act  it  was  also  ex- 
pressly enacted  and  declared  to  be  a  fundamental  article  of  said 
corporation  that  the  said  corporation  should  not  deal  or  trade  in 
anything  but  bills  of  exchange,  gold  or  silver  bullion,  stocks 
of  banks  incorporated  by  the  State  of  Pennsylvania,  and  United 
States  treasury  notes,  or  goods  pledged  to  the  said  corporation 
for  money  lent  and  not  redeemed  in  due  time,  or  goods  which 
might  be  the  produce  of  their  lands;  that  by  an  act  passed 
25th  March,  1824,  the  charter  of  said  bank  was  continued  to 
the  first  Wednesday  of  May,  1835;  and  that  by  several  subse- 
quent acts;  viz.,  2d  March,  1831,  26th  April,  1849,  and  2d 
April,  1849,  the  said  charter  had  been  further  continued  from 
time  to  time  by  the  legislature,  subject  to  all  the  provisions, 
restrictions  and  limitations  contained  in  the  original  act  of  in- 
corporation; that  the  said  bank  had  repeatedly  violated  and 
broken  the  fundamental  articles  of  their  act  of  incorporation, 
and  greatly  perverted  and  abused  their  corporate  powers  in 
this:  that  for  many  months  past  the  said  bank  had  been  in 
the  constant  practice  of  discounting  promissory  notes  at  ex- 
orbitant and  usurious  rates  of  interest  far  exceeding  the  rate 
of  one-half  of  one  per  centum  for  thirty  days;  that  the  said 
bank  received  in  the  month  of  May,  1854,  $2,115.50  for  such 
usurious,  unlawful  and  prohibited  discount;  in  the  month  of 
June,  ^1,845.50;  in  July,  $2,213;  in  August,  $1,727.50;  in 
September,  $1,160;  in  October,  $2,040;  that  between  May  and 
October  the  said  bank  received  between  seven  and  twelve  thou- 
sand dollars,  profits  made  exclusively  from  usurious  discounts 
•of  promissory  notes.  That  the  said  bank  had  also  for  a  long 
time  past;  to-wit.,from  the  1st  of  May,  1854,  been  engaged  in 
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dealing  in  promissory  notes  contrary  to  the  express  prohibi- 
tion contained  in  the  fandamental  articles  of  incorporation. 
That  the  said  bank,  in  committing  the  several  unlawful  acts 
aforesaid,  have  willfully  abused  its  corporate  powers,  perverted 
the  objects  for  which  it  was  incorporated,  usurped  powers  and 
functions  which  were  expressly  prohibited  to  them  in  their 
fundamental  law,  and  by  reason  of  said  abuses,  usurpations 
and  unlawful  acts,  have  forfeited  the  corporate  rights  and 
franchises  conferred  upon  it  by  the  several  acts  of  Assembly 
aforesaid. 

The  defendants  filed  the  following  reasons  in  support  of  the 
motion  to  qaash  the  writ  of  quo  warranto: 

1.  Because  the  suggestion  does  not  set  forth  with  legal 
precision  the  facts  upon  which  is  founded  the  charge  of  the 
said  supposed  usury. 

2.  Because  the  suggestion  is  defective  in  this,  that  it  sets 
forth  legal  conclusions  instead  of  facts;  that  it  sets  forth  instead 
of  specific  offenses  against  the  charters  vague  and  undefined 
generalities  not  capable  of  being  tnet  and  answered. 

3.  Because  the  case  set  up  is  not  a  case  of  forfeiture  under 
the  law. 

4.  Because,  if  it  were  a  case  of  forfeiture,  the  discretion 
of  the  court  would  induce  them  to  forbear  the  imposition  of 
so  great  a  penalty  upon  the  offense  laid. 

5.  Because  there  is  not  to  be  found  in  the  case  anything  to 
lead  the  court  in  the  discretionary  exercise  of  their  authority 
over  the  writ  to  grant  a  rule.  Upon  the  calling  of  the  motion 
the  counsel  for  the  Commonwealth  moved  for  leave  to  amend 
their  information  by  adding  twelve  additional  counts,  which 
set  forth  the  offenses  charged  in  the  original  information  in  a 
variety  of  ways. 

The  opinion  of  the  court  was  delivered  by  Lewis,  Ch.  J. 

A  writ  oiqiu)  warranto  having  issued  against  the  Commercial 
Bank,  upon  a  suggestion  filed  by  the  Attorney-General,  alleg- 
ing that  the  bank  had  forfeited  its  charter  by  certain  acts  of 
misuser,  the  present  motion  was  made  to  quash  the  writ.  A 
number  of  reasons  have  been  assigned  in  support  of  the 
motion,  but  they  may  be  resolved  into  two.  One  goes  to  the 
21 
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forraal  defects  in  the  manner  of  setting  forth  the  complaint; 
the  other  to  the  merits,  and  raises  the  question  whether  the 
acts  complained  of  are  sufficient  to  entitle  the  Commonwealth 
to  demand  a  forfeiture  of  the  charter.  It  is  clear  that  if  the 
Commonwealth  has  a  right  to  amend  the  information,  either 
on  or  at  any  time  before  trial,  she  cannot  be  put  out  of  court 
and  thus  deprived  of  that  right,  by  a  summary  motion  to 
quash  for  mere  defects  of  form  in  the  suggestion.  In  England 
an  information,  even  where  the  object  is  the  punishment  of  a 
criminal  oflTense,  is  not  like  an  indictment,  which  is  the  find- 
ing of  the  grand  jury  and  therefore  cannot  be  altered  in  sub- 
stance by  amendments;  but  informations  may  be  amended  at 
any  time  before  trial.  1  Str.,  185;  2  Str.,  871;  1  Salk.,  371; 
4  T.  R,  610;  4  Burrow,  2147.  For  this  reason  they  will  not 
be  quashed  on  motion  of  the  defendant,  except  it  appear  that 
the  court  had  no  jurisdiction  to  try  them.  1  Chit.  Crim.  Law, 
689.  If  this  be  the  rule  in  England,  even  in  informations 
for  criminal  oflTenses,  we  see  no  reason  why  the  right  to  amend 
should  not  be  allowed  with  great  liberality  in  this  country,  in 
cases  designed  solely  for  the  determination  of  civil  rights. 
Such  is  the  character  of  the  proceeding  now  before  us.  1  S. 
&  R.,  382.  We  are  of  the  opinion  that  the  Commonwealth 
has  the  right  to  amend  this  case  either  on  or  at  any  time 
before  the  trial.  It  follows  that  objections  to  matters  of  form 
which  may  be  removed  by  amendment,  do  not  furnish  a 
ground  for  quashing  the  writ.  In  connection  with  this  branch 
of  the  case,  it  seems  proper  to  bear  in  mind  that  the  act  of  the 
14th  of  June,  1836,  does  not  require  the  suggestion  to  se*" 
forth  the  facts  more  fully  than  had  theretofore  been  required 
in  informations.  In  this  respect  it  differs  from  the  North 
Carolina  statute  of  1831,  which  requires  the  information  to 
set  forth  the  ground  of  forfeiture,  and  was  designed  to  have 
the  whole  matter  of  accusation  specified  at  once  in  the  in- 
formation. 6  Iredell,  461.  The  law  of  this  State  in  regard  to 
the  form  of  pleading  in  cases  of  this  kidd,  remains  as  it  was 
before  the  act  of  1836.  The  Attorney-General  may  disclose 
in  his  information  the  specific  ground  of  forfeiture,  or  he  may 
merely  set  forth  the  franchises  alleged  to  have  been  illegally 
exercised  and  call  upon  the  defendant  to  show    by  what 
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authority  they  are  held.    The  plea  should  either  deny  the 
facts  or  set  forth  the  authority.    The  replication  may  then  al- 
lege the  acts  relied  on  as  working  a  forfeiture.    This  may  be 
denied  or  demurred  to  by  the  defendant.     3  Harge.  St.  T., 
645;  2  T.  R,  515;  10  Ohio  Kep.,  548;  6  Cow.,  209.    By  the 
amendments  oflfered,  the  Commonwealth  proposes  to  adopt 
the  latter  course.     If  these  amendments  be  allowed,  all  the 
grounds  for  the  motion  to  quash  are  removed  until  the  defend- 
ant, by  plea,  puts  itself  in  a  condition  to  require  that  the  acts 
of  forfeiture  be  set  forth  in  the  replication.     But  the  record 
shows  that  it  is  intended  to  be  urged  as  a  ground  of  forfeit- 
ure that  the  defendant  made  loans  at  rates  of  discount  exceed- 
ing one-half  of  one  per  cent  for  thirty  days.    This  is  set  forth 
in  the  tenth  count  of  the  proposed  amendments.      In  the 
seventh  count  of  these  amendments  the  defendant  is  charged 
with  discounting  promissory  notes,  and  "receiving  usurious, 
unlawful,  and  prohibited  interest  or  discount"  for  so  doing. 
In  this  count  forty-seven  distinct  offenses  of  this  character  are 
charged  upon  forty-seven  distinct  occasions,  giving  the  date 
of  each  transaction,  and  the  amount  of  usurious  interest  re- 
ceived on  each  occasion.     In  the  eleventh  and  twelfth  counts 
of  the  proposed  amendments,  the  defendant  is  charged  with 
discounting  bills  of  exchange  at  a  greater  rate  of  discount 
than  one-half  of  one  per  cent  for  thirty  days.     In  the  original 
suggestion  it  is  charged  that  the  defendants  ybr  many  months 
past  have  been  in  "  the  constant  practice  of  discounting  prom- 
issory notes  at  exorbitant  and  usurious  rates  of  interest  far 
exceeding  the  rate  of  one-half  of  one  per  cent  for  thirty  days," 
and  large  sums  of  money  are  specified  as  having  been  received 
on  such  transactions  during  the  several  months  particularly 
stated..    It  is  further  charged  in  the  original  suggestion  that 
the  defendant  has  been  "for  a  longtime  past;  to-wit,  from 
the  Ist  of  May,  1854,  engaged  in  dealing  in  promissory  notes 
contrary  to  the  express  prohibition  contained  in  the  funda- 
mental articles  of  incorporation."    It  is  further  alleged  that 
in  these  acts  the  said  bank  has  "  willfully  abused  its  corporate 
powers  and  functions." 

The  first  question  which  arises  is,  are  these  acts  contrary  to 
the  defendant's  charter?    It  must  be  remembered  that  a  pri- 
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vate  corporation  can  claim  no  powers  except  those  expressly 
granted  and  such  others  as  are  necessary  to  the  exercise  of  the 
powers  thus  granted.  The  act  of  2d  April,  1849,  extended  the 
charter  previously  granted  to  the  Commercial  Bank  of  Penn- 
sylvania, subject  to  all  general  laws  not  altered  or  supplied  by 
the  act  to  extend  the  charter  of  the  Farmers'  and  Mechanics' 
Bank,  passed  16th  March,  1849.  That  act  does  not  alter  or 
supply  the  12th  and  14th  articles  set  forth  in  the  original  act 
of  incorporation  of  21st  March,  1814,  and  repeated  in  the 
subsequent  act  of  25  March,  1824.  The  12th  article  declares 
that  '^  the  rate  of  discount  at  which  loans  may  be  made"  by 
the  said  corporation,  "shall  not  exceed  one-half  of  one  per 
cent  for  thirty  days."  By  the  14th  article  it  is,  among  other 
matters,  provided  that  the  said  bank  shall  not  deal  or  trade  in 
anything  but  bills  of  exchange,  gold  and  silver  bullion  and 
other  specified  articles  not  material  to  the  consideration  of  the 
present  motion.  The  right  to  deal  in  bills  of  exchange  is  ex- 
pressly recognized  in  the  charter. 

The  bank  may,  therefore,  purchase  them  in  good  faith  at  the 
current  rates  of  exchange,  although  those  rates  may  greatly 
exceed  one-half  of  one  per  cent  for  thirty  days.  But  if  the 
purchase  of  a  bill  of  exchange  is  a  mere  device  to  obtain  a 
greater  rate  of  interest  than  the  bank  is  authorized  by  law  to 
receive,  it  is  as  much  a  violation  of  the  act  of  incorporation  as 
a  direct  loan  at  the  prohibited  rate.  If  a  bill  be  payable  at  the 
place  where  it  is  purchased,  or  at  a  place  where  it  has  the  cur- 
rent rate  of  exchange  in  its  favor,  or  if  there  is  any  understand- 
ing that  it  is  not  to  be  paid  at. the  place  designated,  but  to  be 
renewed,  it  would  be  difficult  to  reconcile  the  charge  of  a 
premium  tor  exchange  above  the  prescribed  rates  of  discount 
for  loans  with  anything  like  good  faith.  So  where  a  sum  is 
charged  notoriously  above  the  current  rates  of  exchange,  the 
same  difficulty  would  exist.  No  form  can  be  given  to  a  pro- 
hibited act  which  will  make  it  valid,  if  the  intention  be  to 
evade  and  violate  the  law.  That  intention  should,  however, 
be  alleged  in  the  pleading,  when  it  is  relied  on  as  invalidating 
a  transaction  good  in  point  of  form;  and  the  jury  are  to  decide 
upon  its  existence  as  a  matter  of  fact.  It  was  declared  by  the 
Supreme  Court  of  Ohio  that  "  to  allow  a  device  of  this  nature 
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to  defeat  a  statutory  provision  of  law,  and  to  sanctify  usury  by 
banks,  would  be  equivalent  in  many  cases  to  relieving  them 
from  all  restraint"  Miami  Exfportvag  Company  v.  Clark^ 
13  Ohio  Kep.,  16. 

But  it  is  not  alleged  in  the  suggestion  that  the  bills  of  ex- 
changed referred  to  were  purchased  with  intent  to  evade  the 
prohibition  against  making  loans  at  a  greater  rate  than  that 
fixed  by  the  charter.  There  is  nothing,  therefore,  in  the  mere 
purchase  of  these  bills,  as  stated  in  the  suggestion  proposed  to 
be  filed  as  an  amendment,  which  we  can  declare  to  be  contrary 
to  the  charter  of  the  bank. 

The  right  to  make  loans  by  discounting  promissory  notes  at 
the  rate  prescribed  is  plainly  deducilile  from  the  terms  and 
objects  of  the  act  of  incorporation;  but  the  right  otherwise  to 
deal  in  promissory  notes,  or  to  make  loans  at  a  higher  rate  than 
that  prescribed,  does  not  exist.  These  acts  are  expressly  pro- 
hibited in  the  fundamental  articles.  The  question  then  arises, 
do  these  constant  and  willful  violations  of  the  fundamental 
conditions  upon  which  the  charter  was  granted  entitle  the 
Commonwealth  to  demand  its  forfeiture? 

The  question  is  not  whether  a  single  act,  or  even  a  series  of 
acts  of  misuser,  through  inadvertence  or  mistake,  may  work  a 
forfeiture;  but  whether  the  constant  and  willful  violation  of 
these  important  conditions  of  the  grant  produce, that  effect? 

Mr.  Justice  Steong,  in  delivering  the  judgment  of  the  Su- 
preme Court  of  the  United  States  in  Mwrama  .v.  Potorruio 
Company^  held  that  "  a  corporation,  by  the  very  terms  and 
nature  of  its  political  existence,  is  subject  to  dissolution  by 
forfeiture  of  its  francjiises  for  willful  misuser  or  non-user."  8 
Pet.  Kep.,  287. 

Many  years  before  that  decision  was  pronounced,  the  same 
high  principle  was  recognized  by  the  same  high  authority,  in 
Truett  et  al.  v.  Taylor  et  al.^  9  Cranch,  43,  where  the  right  of 
forfeiture  for  misuser  or  non-user  was  held  to  be  "  the  common 
law  of  the  land,  and  a  tacit  condition  annexed  to  the  condition 
of  every  corporation." 

It  is  now  well  settled  by  numerous  authorities  that  it  is  a 
tacit  condition  of  a  grant  of  incoi*poration  that  the  grantees 
shall  act  up  to  the  end  or  design  for  which  they  were  incor- 
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porated;  and  hence,  through  neglect  or  abuse  of  its  franchises, 
a  corporation  may  forfeit  its  charter,  as  for  condition  broken, 
pr  for  a  breach  of  trust.  See  Angel  &  Ames  on  Corporations, 
p.  660,  and  the  cases  there  cited.  In  the  Attorney-Oeneral  v. 
Petersburg  amd  Roanoke  Railroad  Company-,  6  Iredell,  461, 
it  was  held  that  the  omission  of  an  expi'ess  duty  prescribed  by 
charter  is  a  cause  of  forfeiture,  and  that  as  implied  powers  are 
as  much  protected  by  law  as  those  which  are  expressed,  implied 
duties  are  equally  obligatory  with  duties  expressed,  and  their 
breach  is  visited  by  the  same  consequences.  6  Iredell,  i61.  It 
may  be  affirmed  as  a  general  principle  that  where  there  has 
been  a  misuser,  or  a  non-user,  in  regard  to  matters  which  are 
of  the  essence  of  the  contract  between  the  corporation  and  the 
State,  and  the  acts  or  omissions  complained  of  have  been 
repeated  and  willful  they  constitute  a  just  ground  of  forfeiture. 
The  banks  of  this  State  have  been  clothed  with  the  high  and 
important  privilege  of  creating  a  circulating  medium  by  sub- 
stituting their  own  promises  to  pay  as  currency  in  the  place  of 
gold  and  silver  coin.  This  privilege  is  one  of  great  profit,  and 
is  protected  and  enhanced  in  value  by  excluding  the  citizens  at 
large  from  all  participation  in  it.  The  main  object  in  creating 
these  monopolies  was  to  enable  them  to  furnish  facilities  to  the 
business  community  by  means. of  loans  at  the  rates  prescribed. 
So  important  was  this  object  in  the  view  of  the  legislature 
that,  although  the  bank  in  question  was  located  in  the  midst 
of  a  commercial  population  it  was  required  by  the  original 
acts  of  incorporation  that  the  farmers,  mechanics  and  man- 
ufacturers, although  not  engaged  in  commercial  pursuits, 
should  be  entitled  to  loans  at  six  per  cent  to  the  amount  of 
one-fifth  of  the  capital  paid  in;  and  the  State  secured  to  her- 
self a  similar  accommodation  to  the  amount  of  one-tenth  of 
the  capital.  If  the  banks  were  allowed  to  purchase  promissory 
notes  at  a  greater  rate  of  discount  than  that  allowed  in  the 
case  of  loans,  the  temptation  to  appropriate  their  resources  to 
that  business  to  the  entire  exclusion  of  loans  at  the  specified 
rate  would  be  irresistible.  There  is  no  reason  to  expect  of 
them  a  voluntary  devotion  to  the  public  interest  to  the  neglect 
of  that  of  the  stockholders.  It  would,  therefore,  always  hap- 
pen that  in  times  of  financial  stringency,  when  the  community 
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most  needed  loans  from  them  at  moderate  rates,  their  means 
>vouId  be  employed  in  the  more  profitable  business  of  purchas- 
ing paper  at  rates  ruinous  to  their  customers.  Thus  the  main 
object  of  their  creation  would  be  defeated.  To  prevent  this  it 
was  wisely  provided  in  the  charter  of  tlie  bank  before  us  that 
it  should  not  deal  in  anything  but  the  articles  therein  enum- 
erated; and  promissory  notes  are  not  among  them. 

The  State  had  a  right  to  impose  these  restrictions  as  a  con- 
sideration for  the  profitable  privileges  withdrawn  from  the  peo- 
ple and  given  to  the  banks.  The  people  have,  therefore,  an 
undoubted  interest  in  the  proper  application  of  the  currency 
thus  established  by  their  authority.  Their  welfare  absolutely 
requires  that  those  intrusted  with  the  high  power  of  creating 
it  shall  appropriate  it  in  good  faith  to  the  object  for  which  it 
was  designed*  It  is  true  we  have  an  instance  in  a  neighboring 
State  of  some  banking  institutions,  incorporated  with  liberty 
"  to  make  loans  on  such  terms  as  the  directors  may  deem  ex- 
pedient;'* and  under  such  a  charter  the  courts  were  obliged  to 
hold  that  they  might  make  loans  at  any  rate  of  interest  agreed 
upon,  without  violating  or  forfeiting  their  charters.  10  Ohio 
Eep.,  535;  14  Ohio  Eep.,  10.  But  the  legislature  of  this 
State  has  not  been  guilty  of  any  such  indiscretion  in  regard  to 
the  institution  before  us.  The  charter  fixes  the  rate  of  inter- 
est on  loans,  and  expressly  prohibits  the  taking  of  a  higher 
rate.  It  also,  as  we  have  seen,  prohibits  the  bank  from  deal- 
ing in  promissory  notes.  We  have  no  doubt  that  a  violation 
of  the  charter  in  either  of  these  particulars  defeats  the  chief 
object  of  the  grant,  and  is  good  ground  for  demanding  judg- 
ment of  forfeiture.  These  abuses  are  of  much  magnitude  and 
affect  the  public  so  injuriously  that  when  willfully  persisted  in 
it  becomes  a  duty  of  high  obligation  on  the  part  of  those  in 
authority  to  rigidly  enforce  the  forfeiture. 

These  are  the  views  at  present  entertained.  We  have  been 
obliged  to  express  them  in  order  to  dispose  of  this  motion. 
But  the  question  whether  the  acts  complained  of  amount  to 
a  forfeiture  of  the  charter  will  be  open  to  further  investigation 
in  the  final  decision  of  the  cause. 

The  motion  to  quash  the  writ  of  quo  warranto  is  overruled. 
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THE  RIGHT  OF  A  CORPORATION  CHARTERED  IN  ONE  STATE 
TO  HOLD  REAL  ESTATE  IN  ANOTHER. 


SnCTEEKTH  SELECTED  CASE. 

The  State  v.  Boston,  Concord  and  Montreal  Bailroad 

Company.* 

The  rigl^t  of  aliens  to  hold  real  estate  in  this  State,  considered. 

The  right  of  the  Supreme  Court  to  issue  the  writ  of  quo  warranto,  is  recog- 
nized in  general  terms  by  our  statutes — the  occasions  are  to  be  deter- 
mined by  common  law  rules.  And,  by  those  rules,  it  is  apparent  the 
writ  is  the  appropriate  mode  in  which  to  try  any  alleged  usurpation  of 
offices  or  franchises,  inconsistent  with  the  State  sovereignty. 

The  right  of  a  corporation  chartered  in  another  State,  to  hold  lands  in  this 
State,  discussed  and  granted. 

This  is  an  information,  filed  by  the  State's  Attorney  for  the 
county  of  Orange,  praying  for  a  writ  of  qiLO  warranto  against 
the  defendants,  who  are  a  railroad  corporation  just  going  into 
operation  in  the  the  State  of  New  Hampshire.  It  is  averred 
in  the  information  that  the  defendants  have,  without  author- 
ity from  this  State,  erected  a  railroad  bridge  across  the  Con- 
necticut Eiver,  and  extending  within  this  State,  and  that  they 
have  purchased  and  hold  deeds  of  lands  within  this  State,  and 
that  they  occupy  and  use  said  bridge  and  land,  claiming  right 
to  do  so,  and  claiming  to  be  owners  in  fee  of  the  land;  and  tlie 
defendants  are  required  to  show  by  what  warrant  they  "  claim 
to  take,  hold,  occupy,  enjoy  and  exercise  the  premises  and 
franchises  aforesaid." 

Testimony  was  taken,  but  as  the  facts  fully  appear  in  the 
opinion  of  the  court,  it  is  not  deemed  necessary  to  report  the 
saaie. 

The  opinion  of  the  court  was  delivered  by  Redfield,  Oh.  J. 

This  case  has  been  argued,  to  some  extent,  upon  both  sides, 
upon  the  ground  of  an  analogy,  or  supposed  aualogy  between 

111!  ■        ■■  -  T  -I -  - " " • ^^^^^^-^ 

*Beported  in  25  Vt.,  488  (1863). 
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the  case  of  land  owned  by  a  foreign  railroad  corporation,  and 
tliat  of  lands  held  by  aliens. 

I.  Asa  preliminary  proposition,  we  may  safely  assume,  we 
think,  that  the  escheating  of  the  lands  of  aliens  to  the  State 
sovereignty  would  be  the  very  last  remedy  to  which  they 
would  desire  to  resort,  and  that  such  a  resort  would  only  be 
made  to  avert  some  serious  impending  public  calamity.  Our 
titles  are  all  allodial,  in  fact,  if  not  in  form,  being  a  pure  and 
absolute  fee  simple,  and  thus  transferring  an  al^solute  title, 
which  is  impossible  in  England.  The  escheat  of  estates ito  the 
sovereign,  in  consequence  of  a  conveyance  to  an  alien,  is  a  re- 
sult of  purely  a  feudal  character. 

It  was  so  held  because  an  alien,  owing  a  foreign  allegiance, 
was  regarded  as  incapable  of  performing  the  feudal  military 
services  to  the  king,  as  lord  paramount  of  all  the  land  in  the 
realm.  Hence,  the  conveyance  having  carried  the  title  out  of 
the  former  proprietor,  and  the  gmntee  being  incapable  of  tak- 
ing the  estate,  it  was  held  to  vest  in  the  king,  absolutely, 
at  tlie  death  of  the  first  grantee,  as  an  alien  could  have  no 
heirs  to  be  invested  with  his  bare  possession,  which  was  all  the 
estate  which  ever  existed  in  him,  and  which  was  always  liable 
to  be  divested,  at  any  moment,  upon  office  found,  as  it  was 
termed.  Now  none  of  these  reasons  exist  in  this  country. 
There  is  no  eiqpress  prohibition  in  the  constitution  of  this 
State  against  aliens  holding  real  estate.  But  it  has  been 
supposed  by  some  that  there  is  such  an  implied  prohibition 
contained  in  the  thirty-ninth  section,  in  these  words:  "Every 
person  of  good  character,  who  comes  to  settle  in  this  State, 
having  first  taken  an  oath  or  affirmation  of  allegiance  to  the 
same,  may  purchase,  or  by  other  just  means,  acquire,  hold,  and 
transfer  lands,''  etc. 

The  most,  then,  which  could  be  claimed  in  favor  of  the  right 
to  declare  the  lands  of  such  as  are,  in  the  strictest  sense,  aliens, 
escheated  to  the  State,  is  that  such  a  general  implied  prohibition 
against  aliens  holding  real  estate,  does  exist  in  the  State  consti- 
tution. There  is  no  provision  in  the  constitution  or  the  laws 
of  the  State  for  declaring  the  forfeiture  or  taking  the  escheat 
of  such  estates,  and  confessedly  no  such  attempt  has  ever  been 
made  in  the  State,  notwithstanding  the  acknowledged  fact 
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that  a  large  number  of  aliens  constantly  hold  large  quantities 
of  land  in  the  State.  The  most,  then,  which  could  be  made  oat 
in  behalf  of  such  a  proceeding,  on  the  most  favorable  view,  is, 
that  it  is  strietissmi  jv/riSy  a  possible  right  of  the  sovereignty, 
but  one  which  has  always  remained  dormant,  notwithstanding 
frequent  occasions  for  its  legitimate  exercise. 

II.  In  the  next  place,  it  seems  to  me  that  the  right  to 
interfere  with  aliens  holding  real  estate  in  this  country 
strictly  and  appropriately  belongs  to  the  national,  and  not  to 
the  Slate  sovereignty.  It  goes  upon  the  basis  of  some  defect 
in  allegiance;  and  allegiance  is  a  matter  pertaining  altogether 
to  the  national  sovereignty.  They  have  the  exclusive  control 
of  all  relations  between  this  country  and  foreign  nations,  or 
other  citizens.  And  the  States  are  expressly  prohibited,  ia 
the  United  States  Constitution,  from  attempting  any  stipula- 
tions^ treaties  or  compacts,  upon  the  subject.  And  the  na- 
tional government  have  already  assumed  to  enter  into  stip- 
ulations with  some  European  nations  upon  this  particular  sub- 
ject. In  the  consular  treaty,  lately  concluded  between  France 
and  the  United  States,  it  is,  by  the  7th  article,  stipulated  that  in 
all  the  States  of  the  Union,  whose  laws  permit,  Frenchmen 
shall  enjoy  the  right  of  possessing  personal  and  real  estate, 
by  the  same  title  and  in  the  same  manner  as  citizens  of  the 
United  States.  And  the  President  engages  to  recommend 
to  such  States  as  do  not  permit  aliens  to  hold  real  estate,  to 
pass  such  laws  as  may  confer  the  right.  This  shows  in  what 
light  the  national  sovereignty  is  disposed  to  regard  this  mat- 
ter. Indeed,  after  proclaiming  ourselves  the  asylum  of  the 
oppressed,  and  the  home  of  the  homeless  and  the  destitute,  it 
would  have  certainly  an  ugly  sound  to  declare  aliens  incapa- 
ble of  acquiring  and  holding  real  estate  in  time  of  peace,  they 
approving  themselves  peaceable  and  quiet  dwellers  upon  our 
shores.  Indeed,  I  conjecture  it  would  be  found,  in  fact,  al- 
together impracticable  to  exercise  any  such  power  in  these 
States,  at  the  mere  option  of  the  State  sovereignty,  as  is 
done  in  England,  by  what  they  denominate  an  inquest  of 
oflSice.  That  is  the  appropriate  remedy  for  divesting  aliens 
of  real  estate  by  way  of  escheat.  It  is  a  proceeding  set  on 
foot  by  the  law  oflScers  of  the  crown,  to  try  either  the  title  or 
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right  of  possession,  or  the  extent  of  the  limits  of  land  claimed 
by  the  crown.  It  seems  originally  to  have  been  an  ex  parte 
proceeding,  for  the  purpose  of  investing  the  king  with  the 
land,  and  then  the  subject  was  put  to  his  petition,  or  mon- 
strans  de  droit,  as  it  was  termed.  But  now,  by  statutes  of 
84  Ed.  Ill,  Chap.  14;  36  Ed.  Ill,  Chap.  13;  and  2  &  3 
Ed.  VI,  Chap.  8,  it  is  provided  that  the  claimant  may 
traverse  the  inquest,  and  thus  have  the  right  determined  at 
once  by  the  jury.  And  as  this  proceeding  is  in  the  nature 
of  a  criminal  procedure,  and  by  consequence,  in  this  State, 
the  jury  must  be  regarded  as  having,  to  some  extent,  the 
right  to  determine  the  applicability  of  such  a  common  law 
proceeding  to  our  situation  and  circumstances,  it  must,  I 
think,  be  regarded  as  questionable  how  far  any  such  proced- 
ure could  ever  be  enforced,  for  the  mere  purpose  of  escheat- 
ing to  the  State  the  lands  of  a  quiet  resident  or  non-resident 
alien,  in  time  of  profound  peace,  when  no  danger  was  appa- 
rent, imminent,  or  even  remotely  threatened. 

III.  Finally,  it  is  not  even  suggested  in  argument  that 
these  corporations  are  absolute  aliens,  owing  a  natural  foreign 
allegiance.  And  if  they  be,  as  is  most  probable,  citizens  of  the 
United  States,  it  would  be  a  very  remarkable  proceeding  to 
escheat  their  lands  to  the  State,  because  they  claim  to  hold  the 
fee  in  the  name  of  their  corporation  in  the  State  of  New 
Hampshire.  It  should  certainly  require  a  decided  case  of 
abuse  of  their  legitimate  powers  to  justify  such  a  proceeding. 

IV.  But  it  seems  to  the  court  that  this  whole  subject  of 
the  right  of  aliens  to  hold  lands  in  this  State  has  but  a  remote 
analogy  to  the  usurpations  which  it  is  claimed  this  foreign 
corporation  has  perpetrated  upon  the  sovereignty  of  the  State. 
The  right  of  this  court  to  issue  the  writ  of  quo  warranto  is 
recognized  in  general  terms  by  our  statutes.  The  occasions  . 
are  left  to  be  determined  by  the  common  law  rules;  and,  by 
those  rules,  it  is  apparent  the  writ  is  the  appropriate  mode  in 
which  to  try  any  alleged  usurpation  of  offices,  or  franchises,  in- 
consistent with  the  State  sovereignty.  And  that  seems  to  be 
the  purpose  of  this  proceeding. 

The  allegations  in  the  information  are  not  that  certain  per- 
sons, without  being  incorporated,  'usurp  and  claim  to  exercise 
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corporate  functions,  which  is  no  doubt  good  ground  for  filing 
such  information;  but,  '^  that  there  is  existing  and  doing  busi- 
ness in  the  State  of  New  Hampshire  a  corporation  established, 
constituted  and  chartered  bj  the  laws  of  said  State,  bj  the 
name,"  etc.,  "  and  that  said  corporation,  without  any  grant 
from  this  State,  erected  a  railroad  bridge  across  Connecticut 
Biver,  extending  its  stone  abutments  iuto  Newburj,  in  this 
State,  about  ten  rods>  and  ever  since  have  occupied  and  used 
the  same  and  claim  the  right  and  franchise  of  so  doing."  It 
is  further  claimed  and  charged  that  this  New  Hampshire  rail- 
road has  'purchased  in  this  State  two  pieces  of  land  between 
the  Connecticut  Eiver  and  the  Fassumpsic  Eailroad,  and  the 
fee  of  another  piece,  across  which  the  Passumpsic  have  already 
laid  their  branch  road  to  Connecticut  Kiver;  and  the  grava- 
men of  the  charge  seems  to  be,  '^  That  the  Boston,  Concord  and 
Montreal  Bailroad  claim  to  hold  said  land  in  fee  simple,  as 
the  absolute  owners  thereof;  which  right  of  taking,  holding, 
possessing  and  enjoying  the  said  land  and  railroad  bridge,  is  a 
usurpation  upon  the  State  of  Vermont." 

This  case  having  gone  to  proof,  it  appears  the  Boston,  Con- 
cord and  Montreal  Bailroad,  a  corporation  extending  by  its 
charter  to  the  line  of  this  State,  at  Wells  Biver  (and  two  Vermont 
railroads,  by  express  statute  of  the  State,  having  permission 
to  unite  with  that  road,  or  any  other  New  Hampshire  road  at 
this  point),  have  erected  a  railroad  bridge  across  the  Connect- 
icut Biver,  and  purchased  some  fifteen  acres  of  land  adjoining 
the  terminus  of  their  road  at  the  line  of  this  State,  which  land 
will  be  convenient  for  the  use  of  the  company  in  doing  busi- 
ness at  the  line  of  the  State  if  they  should  not  unite  with  any 
Vermont  road,  and  almost  indispensable  if  they  do  so  unite. 
There  is  no  evidence  that  this  corporation  have  run  their  care 
into  this  State,  or  that  they  propose  to  do  so,  unless  they  efiect 
an  arrangement  for  a  junction  with  one  or  more  of  the  Ver- 
mont  roads;  but  there  is  every  reason  to  believe  they  have  no 
such  purpose. 

By  their  charter,  it  is  admitted,  this  corporation  have  per- 
mission to  hold  real  estate,  for  the  accommodation  of  their 
business,  greatly  exceeding  what  they  now  hold.  The  question, 
then,  is  whether  the  corporation,  having  purchased  and  taken 
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a  conveyance  of  this  land,  in  this  State,  is  to  be  regarded  as 
any  usurpation  upon  the  sovereignty  of  the  State?  And  it 
seems  to  ns  very  obvious  that  they  have  committed  no  such 
usurpation,  that  they  have  assumed  no  franchises  which  are 
strictly  of  a  prerogative  character.  By  that  I  mean  such  acts 
as  neither  natural  nor  artifical  persons  can  exercise  without 
special  grant  of  the  legislature.  All  the  functions  of  a  corpo- 
ration are,  in  one  sense,  franchises.  The  right  to  hold  prop- 
erty in  the  corporate  name,  to  sue  and  be  sued  in  that  capacity, 
to  have  and  use  a  corporate  seal,  and  by  that  to  contract,  and 
some  others,  perhaps,  are  franchises,  which  constitute  the  very 
definition  of  a  corporation.  And  whenever  and  wherever  the 
corporation  is  recognized,  for  any  purpose,  the  existence  and 
exercise  of  these  franchises  must  also  be  recognized.  But  the 
right  to  build  and  run  a  railroad,  and  take  tolls  or  fares,  is  a 
franchise  of  the  prerogative  character,  which  no  person  can 
legally  exercise  without  some  special  grant  of  the  legislature. 
And  we  should  not,  of  course,  be  expected  to  suffer  a  foreign 
railroad  to  usurp  the  exercise  of  any  franchises  of  this  charac- 
ter. This  distinction  exists  in  regard  to  some  other  classes 
of  corporations.  It  is  only  the  issuing  of  notes  to  be  the  rep- 
resentative of  specie,  and  to  form  a  portion  of  the  currency, 
and  the  other  local  operations  of  banking — making  discounts 
and  receiving  deposits  and  the  like — ^which  are  of  a  prerogative 
character.  But  there  are  many  other  franchises  of  foreign 
banks,  and  other  business  corporations,  of  which  it  is  of  daily 
occurrence  to  allow  the  exercise,  in  every  State  in  the  Union. 
They  are  allowed  to  sue  and  collect  their  debts,  to  levy  their 
executions  upon  lands,  and  take  land  in  payment  of  debts, 
when  mortgaged,  or  otherwise.  And  of  all  this  no  doubt  is 
entertained.  Mr.  Justice  MoKinley  was  the  only  judge  who 
ever  had  the  boldness  to  hold  the  contrary,  and  his  decision 
was  speedily  reversed  by  the  Supreme  Court. 

This  point  is  expressly  decided  in  the  State  of  New  Hamp- 
shire, in  the  case  of  Lutribard  v,  Aldrich  (8  N.  H.,  81),  where 
it  is  held  that  ^^  a  corporation,  created  by  the  laws  of  another 
State,  has  power  to  ta^e  and  hold  lands  in  this  State."  Pab- 
KEB,  J.,  says:  "  If  they  may  sue,  they  may  satisfy  their  judg- 
ment by  levy  upon  lands;  and,  of  course,  hold  the  land  and 
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convey  it.  And,  if  they  can  do  this,  they  may  take  title  by 
deed,  in  satisfaction  of  a  debt,  by  agreement,  or  upon  any 
other  consideration."  The  same  point  is  decided  in  The  SU- 
oer  Lake  Bank  v.  North  (4  Johns.  Ch.  R.,  370),  and  in  most 
of  the  American  cases.  Our  own  reports  are  filled  with  cases 
in  favor  of  and  against  foreign  corporations.  Da/y  v.  Th^ 
Essex  County  Bank  (13  Vt,  97),  Orafton  Bank  v.  Doe  (19 
Id.,  463),  Cla/remont  Bank  v.  Wood  (10  Id.,  582),  North 
Bank  v.  Wood  (10  Id.,  194),  occur  to  me,  at  the  moment,  and 
there  are,  doubtless,  twenty  other  cases  of  the  same  kind. 

All  the  chartered  bridge  companies  across  the  Connecticut 
are,  of  course,  incorporations,  in  most  cases  the  charters  hav- 
ing been  granted  by  the  legislature  of  New  Hampshire;  and 
it  was  shown  to  us,  in  tlie  trial  of  this  cause,  that  in  very  few 
instances  has  any  grant  been  obtained  from  this  State.  But 
these  bridges,  like  the  railroad  bridge  in  question,  must  i-est 
at  their  western  termini  upon  the  soil  of  this  State.  And  all 
this  has  been  acquiesced  in  for  fifty  years  or  more.  This  will 
not  indeed  settle  the  rights  of  this  railroad  corporation  by 
prescription,  as  their  own  existence  is  of  a  more  recent  date* 
But,  it  goes  very  far,  in  my  apprehension,  toward  settling  the 
law  of  the  State  in  regard  to  road  and  bridge  corporations  in 
the  States  con  terminus  with  this  State;  and,  especially,  where 
corporations  have  been  created  in  this  State  with  express  per- 
mission to  unite  with  this  railroad,  or  any  other  New  Hamp- 
shire road  at  this  point,  should  I  regard  it  as  decisive  of  the 
right  of  the  New  Hampshire  corporation  to  build  their  road  to 
the  very  line  of  the  State,  if  they  should  obtain  the  land  for 
that  purpose  without  coercive  measures.  They  could  not, 
perhaps,  compel  the  land-owners  to  yield  them  the  right  of 
way,  or  even  space  to  sustain  the  western  abutment  of  their 
bridge,  without  a  grant  from  the  legislature  of  the  perogative 
power  to  exercise,  the  eminent  right  of  domain  over  lands  in 
this  State. 

'  But,  having  obtained  the  permission  of  the  land-owners,  I 
should  not  regard  the  bringing  of  their  road  to  the  very  limits 
of  this  State,  under  the  circumstances,  as  any  infringement  of 
the  sovereignty  of  the  State,  or  as  any  exercise  of  a  prerogative 
franchise.    It  is  the  settled  law  of  England,  in  regard  to  aliens 
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even,  that  if  they  purchase  land  bj  royal  license,  they  may 
hold  it.  And  in  the  present  case  we  could  scarcely  regard  the 
permission  given  the  Vermont  roads  by  their  acts  of  incor- 
poration, or  acts  amendatory  of  such  acts,  to  unite  with  this  or 
any  other  New  Hampshire  roads  at  the  line  of  the  State,  at 
this  point,  as  anything  less  than  an  implied  permission  to  the 
New  Hampshire  roads  to  build  their  superstructure  to  the  very 
line  of  the  State.  And  as  this  line,  at  this  point,  is  the 
"westermost  bank  of  the  Connecticut  River,"  the  bridge  must, 
of  course,  in  order  to  bring  the  rails  to  the  line  of  the  State 
rest  more  or  less  upon  Vennont  soil.  Allowing  them  then, 
no  prerogative  right  to  eminent  domain  in  the  soil,  we  cannot 
regard  the  long  practice  of  bridge  companies  across  the  Con- 
necticut Eiver,  the  actual  license  of  the  legislature,  and  the 
reason  of  the  case,  as  justifying  any  interference  with  their 
quiet  possession  of  the  land,  for  the  purpose  of  erecting  a 
bridge  by  permission  of  the  owners  of  the  fee  of  the  land,  or 
by  means  of  obtaining  the  fee  in  themselves. 

The  obtaining  the  fee  of  fifteen  acres  of  land  in  the  vicinity 
of  the  abutment  of  this  bridge  by  the  respondents  would 
doubtless  have  been  regarded  as  a  very  harmless  operation  by 
the  State  sovereignty,  and  would  scarcely  have  attracted  public 
notice  had  it  not  been  for  the  rival  interests  of  the  Vermont 
railroads.  And  it  was  certainly  not  improper  for  them  to 
arrest  any  exclusive  claims  which  they  might  have,  or  might 
suppose  they  had,  in  any  counter  movements  made  by  others 
But  if  the  Passumpsic  Bailroad  should  unite  with  the  New 
Hampshire  roads  at  this  point  (and  as  both  roads  are  already 
in  operation  to  this  point,  there  is  nothing  to  hinder  such  a 
union),  and  especially  if  the  Montpelier  Boad  should  be  ulti- 
mately built  to  this  point,  thus  bringing  two  New  Hampshire 
and  two  Vermont  roads  to  a  junction,  it  is  not  suggested  that 
in  such  an  event  this  land  would  not  be  useful  for  the  accom- 
modation of  the  probable  prospective  business  of  all  these 
roads  at  this  point.  And  as  it  seems  probable  that  in  the 
event  of  such  a  junction  the  erections  to  accommodate  the 
business  must  probably  be  upon  the  Vermont  side,  to  a  con- 
siderably extent  certainly,  it  is  thus  made  highly  desirable  to 
secure  this  land,  no  doubt. .  And  as  the  New  Hampshire  roads 
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have  a  commoD  interest  in  the  matter,  we  cannot  comprehend 
why  they  should  not  have  a  common  right  to  take  early  meas- 
ures to  secure  the  means  of  their  joint  accommodation.  We 
certainly  should  not  feel  bound  to  interfere  to  hinder  anything 
that  they  have  thus  far  attempted. 

We  take  it  for  granted,  from  what  has  been  already  said, 
that  the  respondents  are,  at  present,  regarded  as  holding  most, 
if  not  all  of  this  fifteen  acres,  certainly  beyond  what  is  indis- 
pensable to  the  accommodation  of  their  legitimate  business  at 
the  line  of  the  State,  as  any  other  proprietor  holds  land  in  the 
State,  subject  to  the  public  reserved  right  of  eminent  domain. 
And  beyond  the  actual  present  necessities  of  the  respondents, 
if  the  Vermont  roads  require  any  portion  of  the  land  held  by 
the  respondents  for  the  necessary  accommodation  of  their  own 
business,  they  may  still  take  an  easement  of  this  land  for  such 
purposes  the  same  as  if  it  were  held  by  any  other  proprietor. 

It  is  considered,  therefore,  that  the  prosecutor  has  shown  no 
case  requiring  the  exercise,  by  this  court,  of  the  writ  of  qv^ 
warranto^  and  the  information  is  dismissed.  And  as  the  pro- 
ceedings have  been  in  the  name  of  the  State,  no  costs  can  be 
awarded. 


NOTES. 

The  original  writ  of  quo  warranto. — ^It  is  observed  by  Blackstonb 
that  **  the  jadgment  on  a  writ  of  quo  warranto  (being  in  the  nature  of  a 
writ  of  right),  is  final  and  condusive  even  against  the  crown.  Which,  to- 
gether with  the  length  of  its  process,  probably,  occasioned  that  disase  into 
which  it  has  now  fallen;  and  the  introduction  of  a  more  modem  method  of 
prosecution  by  information,  filed  in  the  court  of  Eing*B  Bench  by  the  At- 
torney-General, in  the  nature  of  a  writ  of  quo  warranto^  wherein  the  process 
is  speedier  and  the  judgment  not  quite  so  decisive.  This  is  properly  a  crim- 
inal method  of  prosecution,  as  well  to  punish  the  usurper  by  fine  for  the 
usurpation  of  the  franchise,  as  to  oust  him  or  seize  it  for  the  crown;  but  it 
hath  long  been  applied  to  the  mere  civil  right  of  seizing  the  iranchise  or 
ousting  the  wrongful  possessor,  the  fine  being  only  nominal."  8  Bl.  Com., 
263. 

Writs  in  the  nature  of  quo  warranto.— The  original  writ  is  abso- 
lute in  this  country,  the  proceeding  to  try  an  alleged  usurpation  of  an  office 
by  any  person,  or  of  franchises  by  a  corporation,  or  abuse  of  franchises, 
being  by  information  in  the  nature  of  a  quo  tparratUo,  or  some  statutory 
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snbBtitute,  to  wbich  the  general  principles  of  the  proceedings  by  quo  war- 
ranto  are  applicable. 

On  this  sabject  it  was  observed  by  Sfekcbb,  J.,  in  The  People  v.  Utica 
Ins.  Co.t  15  Johns.,  886:  '*An  information  in  the  nature  of  a  writ  of  quo 
warranto  is  a  substitnte  for  that  ancient  writ  which  has  fallen  into  disuse; 
and  the  information  which  has  superseded  the  old  writ  is  defined  to  be  a 
criminal  method  of  prosecution,  as  well  to  punish  the  usurpation  of  the 
franchise  as  to  oust  him  and  seize  it  for  the  crown.  It  has  for  a  long  time 
been  applied  to  the  mere  purpose  of  trying  the  civil  right,  seizing  the  fran- 
chise or  ousting  the  wrongiiil  possessor,  the  fine  being  nominal  only.'*  See, 
also,  State  v,  Gleason,  12  Fla.,  190;  fftate  v.  Ashley^  1  Ark.,  279;  s.  c, 
Id.,  513;  State  v.  Johnson,  26  Ark.,  281;  State  v.  Merrt/,  3  Mo.,  278; 
State  V.  St,  Louis  Ins.  Co.,  8  Id.,*  330;  State  v.  Stone,  25  Id.,  555;  Common- 
wealth  V.  Burrell,  7  Pa.  St.,  84;  Murphy  v.  Farmers"  Bank,  20  Id.,  415; 
State  V.  West  Wis.  R.  Co.,  34  Wis.,  197. 

It  will  be  observed  from  these  cases  that  the  information  is  in  form  crimi- 
nal, and  that  the  proceeding  is  usually  instituted  by  the  public  prosecutor 
in  case  of  usurpations  of  office  or  franchises,  or  abuse  or  non-use  of  the  lat- 
ter by  a  duly  constituted  corporation. 

Courts  do  not  flayor  forfeiture*~It  is  not,  however,  eveiy  act  of 
abuse  or  misuse  of  the  franchises  of  a  private  corpjpration  which  will  justify 
a  judgment  of  forfeiture  of  the  corporate  franchises.  In  such  cases  it  has 
been  held  that  the  act  complained  of  must  relate  to  the  essence  of  the  grant, 
and  not  merely  consist  of  mistakes  and  unintentional  errors;  and  the  courts 
will  act  with  great  caution  in  declaring  a  forfeiture  for  these  causes. 

In  the  State  of  Ohio  v.  The  Commercial  Bank,  10  Ohio,  535,  Lanb,  Ch.  J., 
observes :  '  *  Forfeitures  of  rights  and  privileges  are  not  to  be  incurred,  except 
under  express  limitation,  or  plain  abuses  of  powers  by  which  the  corporation 
ceases  to  fulfill  the  design  of  its  institution;  and  forfeitures  are  not  to  be 
favored  when  the  legicilature  has  provided  other  remedies  adequate  to  cor- 
rect the  evils.  The  legislature  in  the  charter  of  this  bank,  looking  ,to  this 
event,  have  provided  such  a  remedy,  believing  that  it  was  better  to  secure 
to  the  holders  of  its  notes  twelve  per  cent  damages  for  a  neglect  to  pay  its 
debts,  instead  of  the  multiplied  inconveniences  and  derangements  involved 
in  a  liquidation  and  close  of  its  business.  Until,  therefore,  an  entire  derange- 
ment of  the  business  of  the  company  shall  occur,  there  is  no  necessity  for  us 
to  look  out  for  causes  of  forfeiture,  where  the  legislature  plainly  did  not 
intend  to  exact  it.**  See,  also.  Commonwealth  v.  Commercial  Bank,  supra; 
People  V.  Kingstown  d^  Middletown  Turnpike  Co.,  23  Wend.,  193;  People 
V.  Bristol,  T.  R.,  Id.,  222;  Bank  Commissioners  v.  Bank,  etc.,  6  Paige, 
497;  Ward  v.  Sea  Ins.  Co.,  7  Id.,  294;  Pascall  v.  WhitseU,  11  Ala.,  472. 

In^titated  by  public  prosecutor  or  other  agent  provided  by 
law. — In  Murphy  v.  Farmers*  Bank,  20  Pa.  St.,  415,  it  was  held,  that  a 
writ  of  quo  warranto  will  not  be  maintained  to  dissolve  a  banking  corpora- 
tion upon  the  suggestion  of  a  mere  private  relator  instead  of  the  Attorney- 
JGreperal,  or  some  authorized  agent  of  the  Commonwealth.  Woodward,  J., 
observes:    **The  principal  reason  assigned  for  the  motion  to  quash  this 
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writ  of  quo  warranto  is  that  the  sug^g^tion  is  at  the  instance  of  a  private  re- 
lator instead  of  the  Attorney-General.  The  respondent  is  8  corporation  de- 
riving its  existence  from  the  legislation  enacted  in  the  forms  of  the  constitn-  • 
tioD,  and  the  object  of  the  relator  is  to  put  it  out  of  existence — to  declare  its 
franchises  forfeited  to  the  Commonwealth.  He  is  not  a  stockholder  in  tho 
bauk«  is  not  a  creditor,  and  claims  no  office  or  other  private  right  in  the  cor- 
poration. Essentially,  therefore,  this  is  a  public  prosecution  of  the  bank, 
though  set  on  foot  by  an  individual,  and  has  for  its  object  the  recovery  of  a 
forfeited  franchise,  and  not  the  redress  of  a  private  grievance.  *  *  * 
Can  one  man  so  employ  any  department  of  the  government  as  to  tear  down 
the  fabric  of  a  mtgority  ?  Regarding  the  judiciary  as  one  of  the  trustees  of 
the  sovereignty  of  the  people,  by  which  I  mean  the  whole  people,  how  can 
its  functions  be  called  into  exercise  againstrthe  existence  of  a  public  institu- 
tion, except  upon  the  suggestion  of  some  agent  of  the  whole  people?  If 
they  may,  if  individual  caprice,  passion,  prejudice,  or  interest  may  use  the 
judicial  arm  of  the  government  to  overthrow  what  the  legislative  or  execu- 
tive arms  have  erected,  the  sovereignty  of  the  majority  is  extinguished  and 
the  departments  of  the  government,  intended  to  work  in  harmony,  are 
brought  into  fatal  conflict.  A  house  divided  against  itself  cannot  stand,  and 
no  more  can  a  State.  If  quo  wai'ranto  be  given  to  individuals  to  dissolve 
corporations,  power  will  cease  to  steal  from  the  many  to  the  few,  for  here  will 
be  a  transfer  of  it  bodily.  With  a  corrupt  judiciary,  which  the  history  of 
other  countries  teaches  us  is  not  an  impossible  supposition,  acting  as  the 
instrument  of  private  passions,  any  institution  established  by  the  immediate 
representatives  of  the  people,  and  existing  by  will  and  consent  of  the  people, 
and  for  their  convenience  and  benefit,  may  be  frustrated  without  appeal  or 
recourse.  These  are  general  views  which  harmonize  with  the  doctrine  of  the 
cases. 

"And,  therefore,  whilst  I  recognize  the  rights  of  any  relator  to  have  a  7110 
warranto  in  the  Supreme  Court,  who  is  desirous  to  prosecute  the  same  to  re- 
dress any  private  grievance  that  falls  within  that  remedy,  I  deny  the  right 
of  any  party,  except  the  Attorney-General,  or  other  officer  of  the  Common- 
wealth, to  sue  for  it  to  dissolve  a  corporation."  See,  also,  Commontcealth  v. 
Farmer^  Bank,  2  Grant's  Cas.,  392;  Comfnontoealth  r.  Philadelphia,  etc., 
R.  Co.,  20  Pa.  St.,  518;  Same  t?.  Allegheny  Bridge  Co.,  Id.,  185;  People  r. 
Tihhit%,  4  Conn.,  358;  King  v.  Ogden,  10  B.  &  C,  240;  Gaylord  v.  Fort 
Wayne,  etc.,  R.  Co.,6  Biss.,  286;  Commonwealth  v.  Arrison,  15  S.  &  R.,  127. 

Acts  destructive  of  objects  of  the  corporation.— If  a  corporation 
does  acts,  or  suffers  them  to  be  done,  which  are  destructive  of  the  objects  of 
the  corporation,  or  the  purposes  for  which  it  was  established,  this  is  a 
ground  of  forfeiture.  State  v.  Real  Estate  Bank,  5  Ark.,  595;  People  v. 
Bank  of  Hudson,  6  Cow.,  217. 

In  State  v.  Real  Estate  Bank,  supra,  the  court  say:  '*The  grant  of  the 
^tate  was  made  to  the  stockholders  for  a  valuable  consideration,  and  upon 
the  implied  condition  that  they  would  continue  to  exercise  and  perform  the 
conditions  imposed  by  the  charter;  and  these  had  for  its  aim  and  end  the 
^promotion  of  the  public  good  as  well  as  the  private  interest  of  the  corpo- 
'rators,  and  th^  entered  into  the  consideration  of  the  contract  and  formed 
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its  obligatory  force.  Now,  it  is  perfectly  manifest  upon  principles  of  public 
policy,  of  reason  and  of  natural  justice,  that  a  violattOh  of  this  implied  con- 
dition necessarily  dissolves  the  consideration  of  the  contract.  The  bank,  by 
fuling  to  perform  her  part  of  the  agreement,  has  discharged  the  State  from 
the  continuance  of  the  grant,  and  it  not  only  becomes  her  right  but  her  duty 
to  resume  it.  Her  faith  and  honor  are  pledged  to  protect  the  corporation  in 
the  peaceful  enjoyment  and  full  exercise  of  all  its  privileges  and  immunities, 
for  they  are  supposed  virtually  to  concern  her  social  and  political  condition 
as  a  matter  of  convenience  and  general  utility  so  long  as  the  corporation 
has  the  will  and  possesses  the  power  of  discharging  both  her  public  and  pri- 
vate engagements.  This  she  unquestionably 'Cannot  do,  if,  by  her  own  vol- 
untary act  and  deed  of  assignment  she  has  divested  herself  of  all  her  corpo- 
rate capacities;  for  if  she  be  civiliter  mortuus  how  can  it  be  said  that  her 
legal  personage  still  lives  and  that  she  has  the  power  of  perpetual  succes- 
sion? By  such  an  act  all  her  rights,  privileges  and  liberties  have  passed  frbfai 
the  control  and  management  of  the  corporation;  and,  being  stripped  of  all 
her  power  and  authority  she  ceases  to  exist.  In  the  language  of  the  law 
she  has  abused  her  trust  and  perverted  its  object,  and  this  works  a  forfeit- 
ure of  her  charter.**    See,  also,  She  v.  Bloom,  19  Johns.,  456. 

Judgment  of  ouster. — Where  the  proceeding  is  to  procure  a  forfeiture 
of  the  charter,  it  should  be  against  the  corporation,  and  if  a  conviction  is 
had  for  misuser  or  non-user,  judgment  of  ouster  and  dissolution  should  be 
rendered;  and  this  is  equivalent  to  judgment  of  seizure  at  common  law. 
People  V,  Saratoga  db  Rensselaer  R,  Co,,  15  Wend.,  113;  Smith  v.  The 
State,  21  Ark.,  294;  State  Bank  v.  The  State,  1  Blackf.,  267,  where  it  is 
observed  by  the  court,  that  "there  are  but  two  grounds  on  which  it  can  be 
contended  that  the  corporate  effects  fall  into  the  hands  of  the  State:  Ist,  as 
a  forfeiture  for  abusing  the  franchises;  or,  2d,  for  the  want  of  an  owner  by 
the  dissolution  of  the  corporation.  When  we  examine  the  first  of  these 
grounds,  we  find  nothing  in  the  books  to  support  an  idea  that  the  abuse  of 
corporate  franchises  occasions  a  forfeiture  of  lands  or  goods,  rights  or  credits, 
or,  in  fact,  occasions  any  other  forfeiture  but  the  franchises  themselves.  The 
consequence  of  a  breach  of  the  implied  condition  on  which  their  charters  were 
granted,  was  not  that  they  should  forfeit  their  property  or  possessions,  if 
they  abused  their  franchises;  but  only  that  they  should  forfeit  the  franchises. 
That  which  comes  out  of  the  hands  of  the  king  is  the  proper  subject  of  for- 
feiture; the  king,  by  the  seizure,  resuming  what  originally  flowed  from  his 
bounty.*' 

A  court  of  equity  has  no  jurisdiction.— A  court  of  equity  has  no 
jurisdiction  of  an  information,  filed  even  by  the  Attorney-General  of  a  State, 
against  a  private  corporation,  where  the  acts  complained  of  are  objected  to 
solely  on  the  ground  that  they  are  not  authorized  by  the  act  of  incorpora- 
tion, and  are,  therefore,  against  public  policy,  if  the  acts  are  not  shown  to 
have  iivjured  or  endangered  any  public  or  private  right. 

In  Attorney-General  v,  Tudor  Ice  Co.,  104  Mass.,  239,  the  court  held, 
that,  sitting  in  equity,  it  did  not  administer  punishment  or  enforce  forfeitures 
for  transgressions  of  law;  but  that  its  jurisdiction  was  limited  to  the  protec- 
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tion  of  civil  rights,  and  to  cases  in  which  fnll  and  adequate  relief  coald  not 
be  had  on  the  commtm  law  side  of  the  conrt  ot  of  the  other  ooarts  of  the 
Commonwealth;  that  the  Tudor  Ice  Company  was  a  private  trading  corpo- 
ration, and  not  in  any  sense  a  tmstee  for  public  purposes;  that  it  was  not  a 
suit  by  a  stockholder  or  creditor,  nor  the  acts  complained  of  shown  to  have 
ii^ured  or  endangered  any  rights  of  the  public  or  any  individual  or  other 
corporation;  and  could  not,  upon  any  legal  construction,  be  held  to  consti- 
tute a  nuisance;  and  that  no  case  was  made  upon  which,  according  to  the 
principles  of  equity  jurisprudence  and  the  practice  of  the  court,  an  ii^'unction 
should  be  issued  upon  an  information  in  chancery. 

In  Attorney-General  v.  Utica  Insurance  Co,,  2  Johns.,  Ch.,971,  Chanoellcnr 
Ebkt,  in  a  very  able  and  elaborate  opinion,  after  a  thorough  discussion 
of  the  question  on  principle,  and  an  extensive  examination  of  the  earlier 
authorities,  held  that  such  an  information  could  not  be  maintained  to  re- 
strain an  insurance  company  from  exercising  banking  powers  in  violation  of 
a  statute  of  New  York;  but  that  the  proper  remedy  was  at  law,  by  infbrma- 
in  the  nature  of  a  9110  warranto;  and  no  appeal  appears  to  have  been  taken 
from  his  decision.  An  information  in  the  nature  of  quo  warranto  was  there- 
upon filed,  and  sustained  in  the  Supreme  Court  of  New  York,  and  judg- 
ment rendered  thereon  that  the  corporation  be  ousted  from  the  franchise 
which  it  had  usurped.  People  v.  Utica  Insurance  Co,,  15  Johns.,  358: 
Goddard  p.  Smithett,  3  Gray,  116, 122,  123;  AttomewGeneral  v.  Salem,  103 
Mass.,  138;  Boston  db  Providence  Bailroad  Co,  v.  Midland  Railroad  Co.,  1 
Gray,  340. 

Exception  in  oase  of  a  public  nuisance.— Informations  in  equity 
have,  however,  been  sustained,  where  a  pubUc  nuisance  is  sought  to  be  re- 
strained and  immediate  action  is  required.  District  Attorney  v.  Lynn  <# 
Boston  R,  Co.,  16  Gray,  242;  Attorney-General  v.  Cambridge,  Id.,  247;  A^ 
tomey-General  9.  Boston  Whatf  Co.,  12  Gray,  553;  Rows  v.  The  Granite 
Bridge  Co.,  21  Pick.,  244. 
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ULTRA  VIRES  CONTRACTS— RIGHT  TO  RECOVER  THE  CONSID- 
ERATION. 


BSTSNTEEaTTH  8BLBCTBD  GA8B. 

"White  v.  Fbankun  Bank.* 

Where,  upon  the  deposit  of  money  in  a  bank,  the  depositor  receiYing  a  book 
containinfiT  the  cashier *8  certificate  thereof,  in  which  it  was  stated  that 
the  money  was  to  remain  in  deposit  for  a  certain  time,  it  was  held  that 
such  agreement  was  illegal  and  void,  under  Revised  Statute,  c.  36,  §  57, 
as  being  a  contract  hy  the  hank  for  the  payment  of  money  at  a  future 
day  certain;  and  that  no  action  could  be  maintained  by  the  depositor 
against  the  bank  upon  such  express  contract;  but  that  he  might  recover 
back  the  money  in  an  action  commenced  before  the  expiration  of  the 
time  for  which  it  was  to  remain  in  deposit,  the  parties  not  being  in  pari 
delicto ^  and  the  action  being  in  disaffirmance  of  the  illegal  contract;  and 
that  such  action  might  be  maintained  without  a  previous  demand. 

Bt  an  agreed  statement  of  facts  it  appeared  that  on  the 
10th  of  February,  1837,  the  plaintiff  deposited  with  the 
defendants  the  sum  of  $2,000,  and  received  from  them  a  book 
containing  the  following  words  and  figures;  to-wit, 

"  Dr.  Franklin  Bank  in  account  with  B.  F.  White,  Cr. 
1837,  Feb.  10th.  To  cash  deposited,  $2,000.  The  above  de- 
posit to  remain  until  the  10th  day  of  August.  £.  F.  Bunnell, 
cashier." 

It  further  appeared  that  on  the  7th  of  July,  1837,  the 
plaintiff  brought  this  action  against  the  bank  to  recover  the 
money  so  deposited  by  him,  declaring  on  the  money  counts, 
and  on  an  account  stated. 


*Bfipotted  in  38  Mmb.  (aa  Ftok.),  181  (1889). 
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If  the  court  should  be  of  opinion  that  the  action  could  be 
maintained,  the  defendants  were  to  be  defaulted  and  judgment 
rendered  for  the  sum  of  $2,000,  with  interest;  otherwise  the 
plaintiff  was  to  become  nonsuit. 

Wilde,  J.,  delivered  the  opinion  of  the  court.  The  first 
groimd  of  the  defense  is  that  the  action  was  prematurely  com- 
menced. The  entry  in  the  book  given  to  the  plaintiff  by  the 
cashier  of  the  bank  is  undoubtedly  good  evidence  of  a  promise 
to  pay  the  amount  of  the  deposit  on  the  10th  day  of  August; 
and  if  this  was  a  valid  and  legal  promise  this  action  would  be 
maintained.  But  it  is  very  clear  that  this  promise  or  agree- 
ment that  the  deposit  should  remain  in  the  bank  for  the  time 
limited,  is  void  by  virtue  of  the  Eevised  Statute,  c.  36,  §  57, 
which  provides  that  no  bank  shall  make  or  issue  any  note,  bill, 
check,  draft,  acceptance,  certificate  or  contract,  in  any  form 
whatever,  for  the  payment  of  money,  at  any  future  day  cer- 
tain, or  with  interest,  excepting  for  money  that  may  be  bor- 
rowed of  the  Commonwealth,  with  other  exceptions  not  ma- 
terial in  the  present  case. 

The  agreement  that  the  deposit  should  remain  until  the 
10th  day  of  August  amounts  in  law,  by  the  obvious  con- 
struction and  meaning  of  it,  to  a  promise  to  pay  on  that  day. 
This,  therefore,  was  an  illegal  contract  and  a  direct  contraven- 
tion of  the  statute.  Such  a  promise  is  void;  and  no  court 
will  lend  its  aid  to  enforce  it.  This  is  a  well  settled  princi- 
ple of  law.  It  was  fully  discussed  and  considered  in  the  case 
of  Wheeler  v.  Russell^  17  Mass.  R,  281;  and  the  late  Chief 
Justice,  in  delivering  the  opinion  of  the  court,  remarked :  "  that 
no  principle  of  law  is  better  settled  than  that  no  action  will 
lie  upon  a  contract  made  in  violation  of  a  statute,  or  of  a  prin- 
ciple of  the  common  law."  The  same  principle  is  laid  down 
in  Springfield  Bank  v.  Merrick^  14  Mass.  R,  322;  and  in 
Buasell  v,  De  Grand^^  16  Mass.  R,  39.  In  Belding  v.  Pit- 
K;»,  2  Caine's  R,  149,  ThoMPSON,  J.,  said:  "It  is  a  first 
principle,  and  not  to  be  touched,  that  a  contract,  in  order  to 
be  binding,  must  be  lawful."  The  same  principle  is  fully 
established  by  English  authorities.  In  Shiffner  v,  Gordon^ 
12  East,  304,  Lord  Ellenbosouoh  laid  it  down  as  a  settled 
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rule,  *'that  when  a  contract  which  is  illegal  remains  to  be 
executed,  the  court  will  not  assist  either  party,  in  an  action  to 
recover  the  non-execution  of  it." 

It  is  therefore  very  clear,  we  think,  that  no  action  can  be 
maintained  on  the  defendants'  express  promise,  and  that  if 
the  plaintiff  be  entitled  to  recover  in  any  form  of  action,  it 
must  be  founded  on  an  implied  promise. 

The  second  objection,  and  that  on  which  the  defendants' 
counsel  principally  rely,  proceeds  on  the  admission  that  the 
contract  is  illegal;  and  they  insist  that  where  money  has 
been  paid  by  one  of  two  parties  to  the  other,  on  an  illegal 
contract,  both  being  particeps  criminisy  no  action  can  be 
maintained  to  recover  it  back.  The  rule  of  law  is  so  laid 
down  by  Lord  Kenyon,  in  Howson  v.  Hancock^  8  T.  R,  577, 
and  in  other  cases.  This  rule  may  be  correctly  stated  in  re- 
spect to  contracts  involving  any  moral  turpitude,  but  when 
the  contract  is  merely  maluTn  pi^ohibitum^  the  rule  must  be 
taken  with  some  qualification  and  exceptions,  without  which 
it  cannot  be  reconciled  with  many  decided  cases.  The  rule  as 
stated  by  Comyns,  in  his  treatise  on  contracts,  will  reconcile 
most  of  the  cases  which  are  apparently  conflicting. 

"  When  money  has  been  paid  upon  an  illegal  contract,  it  is 
a  general  rule  that  if  the  contract  be  executed  and  both  parties 
are  in  pari  delicto^  neither  of  them  can  recover  from  the  other 
the  money  so  paid;  but  if  the  contract  continues  executory,  and 
the  party  paying  the  money  be  desirous  of  rescinding  it,  he 
may  do  so,  and  recover  back  his  deposit  by  an  action  of  in- 
debitatus  assumpsit  for  money  had  and  received.  And  this 
distinction  is  taken  in  the  books;  namely,  where  the  action  is 
in  aflirmance  of  an  illegal  contract,  the  object  of  which  is  to 
enforce  the  preformance  of  an  engagement  prohibited  by  law, 
clearly  such  an  action  can  in  no  case  be  maintained;  but  when 
the  action  proceeds  in  disaffirmance  of  such  a  contract,  and, 
instead  of  endeavoring  to  enforce  it,  presumes  it  to  be  void 
and  seeks  to  prevent  the  defendant  from  retaining  the  benefit 
which  he  derived  from  an  unlawful  act,  then  it  is  consonant  to 
the  spirit  and  policy  of  the  law  that  the  plaintiff  should  re- 
cover."   2  Com.  on  Contr.,  109. 

The  rule,  with  these  qualifications  and  distinctions,  is  well 
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supported  by  tlie  cases  collected  in  Comyns  and  by  later  de 
cisions.    The  question  then  is,  whether,  in  conformity  with 
these  principles,  upon  the  facts  agreed,  this  action  can  be  main- 
tained. 

The  first  ground  on  which  the  plaintiff's  counsel  rely  in  answer 
to  the  defendants'  objection  is,  that  there  was  no  illegality  in 
making  the  deposit,  and  that  the  illegality  of  the  transaction 
is  confined  to  the  promise  of  the  bank,  and  the  security  given 
for  the  repayment,  that  alone  being  prohibited  by  the  statute. 

The  leading  case  on  this  point  is  that  of  Robinaon  v.  Bland^ 
2  Burr.,  1077.  That  was  an  action  on  a  bill  of  exchange 
given  for  money  lent  and  for  money  won  at  play.  By  the  St. 
9  Arme^  C.  14,  it  was  enacted  that  ^11  notes,  bills,  bonds, 
judgments,  mortgages  or  other  securities  for  money  won  or 
lent  at  play,  should  be  utterly  void.  The  court  held  that  the 
plaintiff  was  not  entitled  to  recover  on  the  bill  of  exchange,  but 
that  he  might  recover  on  the  money  counts  for  the  money 
lent,  although  it  was  lent  at  the  same  time  and  place  that  the 
other  money,  for  which  the  bill  was  given,  was  won.  The 
same  principle  was  laid  down  in  the  cases  of  Utica  Ins,  Co. 
V.  Scott ^  19  Johns.  R.,  1;  Utica  Ins.  Co.  v.  Caldwell^  3 
Wendell,  296 ;  and  Utica  Ins.  Co.  v.  Bloodgoody  4  Wendell,  652. 
In  these  cases  the  decisions  were,  that  although  the  notes  were 
illegal  and  void  as  securities,  yet  that  the  money  lent  for 
which  the  notes  were  given  might  be  recovered  back.  The 
principle  of  law  established  by  these  decisions  is  applicable 
to  the  present  case.  The  only  doubt  arises  from  the  meaning 
of  the  word  "contract"  in  the  prohibitory  statute.  But 
taking  that  word  in  connection  with  the  other  words  of  pro- 
hibition, we  think  it  equivalent  to  the  promise  of  the  bank; 
and  that  the  intention  of  the  legislature  was  to  prohibit  the 
making  or  issuing  of  any  security  in  any  form  whatever  for 
the  payment  of  money  at  any  future  day. 

The  next  answer  to  the  objections  of  the  defendants  is,  that 
although  the  plaintiff  may  be  considered  as  being  particeps 
onmirm  with  the  defendants,  they  are  not  in  pari  delicto.  It 
is  not  universally  true  that  a  party  who  pays  money  as  the 
consideration  of  an  illegal  contract  cannot  recover  it  back. 
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Where  the  parties  are  not  in  jpari  delicto^  the  rule  potior 
est  conditio  defendentia  is  not  applicable. 

In  Laoavssade  v.  WhitCy  7  T.  R,  535,  the  court  say,  "  that 
it  was  more  consonant  to  the  principles  of  soand  policy  and 
justice  that  wherever  money  has  been  paid  upon  an  illegal 
consideration  it  may  be  recovered  back  again  by  the  party  who 
has  thus  improperly  paid  it,  than  by  denying  the  remedy  to 
give  effect  to  the  illegal  conti*act." 

This  principle,  however,  is  not  by  law  allowed  to  operate 
in  favor  of  either  party,  where  the  illegality  of  the  contract 
arises  from  any  moral  turpitude.  In  such  cases  the  court  will 
not  undertake  to  ascertain  the  relative  guilt  of  the  parties,  or 
afford  relief  to  either. 

But  where  money  is  paid  on  a  contract  which  is  merely 
prohibited  by  statute,  and  the  receiver  is  the  principal 
offender,  he  may  be  compelled  to  refund.  This  is  not  only 
consonant  to  the  principles  of  sound  policy  and  justice,  but  is 
now  so  settled  by  authority,  whatever  doubts  may  be  enter- 
tained respecting  it  in  former  times. 

In  the  case  of  Smith  v.  Bromley^  2  Dougl.,  696,  note,  it 
was  decided  that  the  plaintiff  was  entitled  to  recover  in  an 
action  for  money  had  and  received  for  money  paid  by  the 
plaintiff  to  the  defendant  for  the  purpose  of  inducing  him  to 
sign  the  certificate  of  a  bankrupt,  the  plaintiff's  sister.  Lord 
Mansfield  laid  down  the  doctrine  on  this  point,  which  has 
been  repeatedly  confirmed.  "  If  the  act  is  in  itself  immoral, 
or  a  violation  of  the  general  law  of  public  policy,  then  the 
party  paying  shall  not  have  this  action ;  for  where  both  parties 
are  equally  criminal  against  such  general  laws,  the  rule  is 
potior  est  conditio  defendentis.  But  there  are  other  laws 
which  are  calculated  for  the  protection  of  the  subjects  against 
oppression,  extortion,  deceit,  etc.  If  such  laws  are  violated, 
and  the  defendant  takes  advantage  of  plaintiff's  condition  or 
situation,  there  the  plaintiff  shall  recover."  And  this  doc- 
trine was  afterwards  adhered  to  and  confirmed  by  the  whole 
court,  in  the  case  of  Jones  v.  BarJdey^  2  Dong.,  684. 

On  this  distinction  it  has  ever  since  been  held  that  where  usu- 
rious interest  has  been  paid  the  excess  above  the  legal  interest 
may  be  recovered  back  by  the  borrower  in  an  action  for  money 
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had  and  received.  So  money  paid  to  a  lottery  office-keeper  as 
a  premium  for  an  illegal  insurance  is  recoverable  back  in  an 
action  for  mopey  had  and  received.  Jaquea  v.  OoligJUly^  2 
W.  BL,  1073.  But  in  Browning  v.  Morris^  Cowper,  790,  it 
was  decided  that  where  a  lottery  office-keeper  pays  money  in 
consequence  of  having  insured  the  defendant's  tickets,  such 
contract  being  prohibited  by  the  St.  17  Geo.  3,  c.  346,  he  can- 
not recover  it  back,  though  the  premium  of  insurance  paid  by 
the  insuer  to  the  lottery  office-keeper  might  be.  The  distihc- 
tion  on  which  this  case  was  decided  is  very  material  in  the 
present  case.  Lord  Mansfield  referred  to  the  determination 
in  Jaqueav,  Golightly^  where  it  was  said  "  that  the  statute  is 
made  to  protect  the  ignorant  and  deluded  multitude,  who,  in 
hopes  of  gain  and  prizes,  and  not  conversant  in  calculations, 
are  drawn  in  by  the  office-keepers."  And,  he  adds,  "  it  is  very 
material  that  the  statute  itself,  by  the  distinction  it  makes,  has 
marked  the  criminal;  for  the  penalties  are  all  on  one  side; 
upon  the  office-keeper.  The  man  who  makes  the  contract  is 
liable  to  no  penalty.  So  in  usury  there  is  no  penalty  upon  the 
party  who  is  imposed  upon."  The  same  distinction  is'noticed 
and  enforced  by  Lord  Ellenbobough  in  Williams  v.  Hedley^ 
8  East,  378.  In  that  case  it  was  decided  that  where  money 
was  paid  to  a  plaintiff  to  compromise  a  qui  tarn  action  for 
usury  it  might  be  recovered  back  in  an  action  for  money  had 
and  received;  because  the  prohibition  and  penalties  of  the  St. 
18  Eliz.^i  c.  5,  attached  only  on  "  the  informer  or  plaintiff,  or 
other  person  suing  out  process  in  the  penal  action,  making 
composition,  etc."  It  was  argued  for  the  defendant  in  that 
case  ^'  that  as  the  act  of  the  defendant  cooperated  with  that  of 
the  plaintiff  in  producing  the  mischief  meant  to  be  prevented 
and  restrained  by  the  statute,  it  was  so  far  illegal  on  the  part 
of  the  defendant  himself  as  to  preclude  him  from  any  remedy 
by  suit  to  recover  back  money  paid  by  him  in  furtherance  of 
that  object;  and  that  if  he  was  not,  therefore,  to  be  considered 
as  strictly  in  pari  delicto  with  the  plaintiff  in  the  qui  tarn 
action,  he  was  at  any  rate  particepa  criminis^  and  in  that  re- 
spect not  entitled  to  recover  from  his  co  delinquent  money 
which  he  had  paid  him  in  the  course  and  prosecution  of  their 
mutual  crime."    This  argument  was  overruled  and  Lord  El- 
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LENBOfiouGH  fuUj  approved  the  doctrine  laid  down  by  Lord 
Mansfield  in  Smith  v.  Bromley^  and  tiie  decisions  in  the  sev- 
eral cases  in  which  that  doctrine  had  been  conJSrmed.  Tlie 
same  distinction  has  been  recognized  in  other  cases  and  was 
adopted  by  this  court  in  Worcester  v.  Eatouy  11  Mass.  II., 
876,  in  which  Parker,  0.  J.,  after  referring  to  the  above  cases, 
said:  "This  distinction  seems  to  have  been  ever  afterwards 
observed  in  the  English  courts,  and  being  founded  in  sound 
principle,  is  worthy  of  adoption  as  a  principle  of  the  common 
law  in  this  country." 

The  principle  is,  in  every  respect,  applicable  to  the  present 
case,  and  is  decisive.  The  prohibition  is  particularly  leveled 
against  the  bank  and  not  against  any  person  dealing  with  the 
bank.  In  the  words  of  Lord  Mansfield,  "  the  statute  itself, 
by  the  distinction  it  makes,  has  marked  the  criminal." 

The  plaintiff  is  subject  to  no  penalty,  but  the  defendants  are 
liable  for  the  violation  of  the  statute  to  a  forfeiture  of  their 
charter.  To  decide  that  this  action  cannot  be  maintained, 
would  be  to  secure  to  the  defendants  the  fruits  of  an  illegal 
transaction,  and  would  operate  as  a  temptation  to  all  banks  to 
violate  the  statute  by  taking  advantage  of  the  unwary,  ayd  of 
those  who  may  have  no  actual  knowledge  of  the  existence 
of  the  proliibition  of  the  statute,  and  who  may  deal  with  a 
bank  without  any  suspicion  of  the  illegality  of  the  transaction 
on  the  part  of  the  bank. 

There  is  still  another  ground  on  which  the  plaintiff's  counsel 
rely.  This  action  proceeds  in  disaffirmance  of  an  executory 
illegal  contract,  and  was  commenced  before  the  money  which 
the  defendants  contracted  to  pay  was  by  the  terms  of  the  con- 
tract payable;  the  plaintiff  therefore  had  a  right  to  rescind 
the  contract  or  rather  to  treat  it  as  a  void  contract,  and  to  re- 
cover back  the  consideration  money. 

It  was  so  decided  in  Walker  v.  Chapman^  Lofft,  342,  where 
money  had  been  paid  in  order  to  procure  a  place  in  the  cus- 
toms, but  the  place  had  not  been  procured ;  and  in  an  action 
brought  by  the  party  who  paid  the  money,  it  was  held  that 
he  should  recover,  because  the  contract  continued  executory. 
This  case  was  cited  with  approbation  by  Buller,  J.,  in  Lowry 
V,  Bourdieu^  2  Doue^l.,  470,  and  the  distinction  between  con- 
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tracts  executed  and  executory,  he  said,  was  a  sound  one.  The 
same  distinction  has  been  recognized  in  actions  brought  to  re- 
cover back  money  paid  on  illegal  wagers,  where  both  parties 
were  in  pari  delicto.  The  case  of  Tappenden  v.  Randall^  3 
Bos.  &  Pul.,  467,  was  decided  on  that  distinction.  Heath,  J., 
said,  ^'it  seems  to  me  that  the  distinction  adopted  by  Mr. 
Justice  BuLLEB  between  contracts  executory  and  executed,  if 
taken  with  those  modifications  which  he  would  necessarily 
have  applied  to  it,  is  a  sound  distinction.  Undoubtedly  there 
may  be  cases  where  the  contract  may  be  of  a  nature  too  grossly 
immoral  for  the  court  to  enter  into  any  discussion  of  it;  as 
where  one  man  has  paid  money  by  way  of 'hire  to  another  to 
murder  a  third  person.  But  where  nothing  of  the  kind  oc- 
curs, I  think  there  ought  to  be  Iocils  pasnitenticBy  and  that  a 
party  should  not  be  compelled  against  his  will  to  adhere  to  the 
contract."  The  same  distinction  is  recognized  in  several  other 
cases.  6  T.  R,  405;  1  H.  BL,  67;  7  T.  R,  535;  8  Taunt, 
277;  4  Taunt.,  280. 

In  the  case  of  Avh^  v.  Walshy  8  Taunt,  277,  the  author- 
ities were  considered,  and  the  law  was  definitively  settled  as 
above  stated;  and  it  does  not  appear  that  it  has  ever  since 
been  doubted.  In  Utioa  Ins.  Go.  v.  Kip^  8  Cowen,  20,  the 
same  principle  is  recognized,  although  the  case  was  not  ex- 
pressly decided  on  that  point  The  distinction  seems  to  be 
founded  in  wise  policy,  as  it  has  a  tendency  in  some  measura 
to  prevent  the  execution  of  unlawful  contracts,  and  can  in  no 
case  work  injustice  to  either  party. 

It  is,  however,  denied  by  defendants'  counsel  that  the  con- 
tract in  question  was  executory  within  the  true  intent  and 
meaning  of  these  decisions  and  the  doctrine  now  laid  down. 

This  question  has  not  been  much  discussed,  and  it  is  not 
necessary  to  decide  it  in  the  present  case,  the  court  being 
clearly  of  opinion  that  the  plaintiff  is  entitled  to  recover  on  the 
other  grounds  mentioned.  We  have  considered  the  question 
as  to  the  distinction  between  executory  and  executed  contracts, 
because  it  may  be  of  some  importance  that  the  law  in  that  re- 
spect should  not  be  supposed  to  be  doubtful  in  our  opinion; 
which  might  be  inferred,  perhaps,  if  we  should  leave  this  ques- 
tion unnoticed. 
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The  only  remaining  question  is  whether  the  plaintiff  was 
boand  to  make  a  demand  on  the  bank  before  he  commenced 
his  action. 

The  general  role  U  that  where  money  is  dne  and  payable,  an 
action  will  lie  without  any  previous  demand.  Bnt  where 
money  is  deposited  in  a  bank  in  the  usual  course  of  business, 
we  should  certainly  hold  that  a  previous  demand  would  be 
requisite.  But  if  money  should  be  obtained  by  a  bank  by 
fraud,  or,  as  in  the  present  case,  by  means  of  an  illegal  con- 
tract, the  bank  claiming  to  hold  it  under  such  contract,  then 
there  can  be  no  good  reason  given  why  the  bank  should  be 
excepted  from  the  operation  of  the  general  rule. 

In  Clark  v.  Moody ^  17  Mass.  R,  145,  it  was  held  that  if  a 
factor  should  render  an  untrue  account,  claiming  a  greater 
credit  than  he  was  entitled  to,  the  principal  would  have  a  right 
of  action  without  demand. 

If  the  defendants  had  sold  to  plaintiff  a  post  note  payable  at 
a  future  day,  it  could  hardly  be  doubted  that  an  action  would 
lie  to  recover  back  the  consideration  money  without  any  pre- 
vious demand;  and  there  seems  to  be  no  substantial  distinction 
between  such  a  case  and  the  one  in  question. 

JUDGKENT  ON  DSFAXJLT. 


NOTES. 

Consideration  held  recoverable  in  analogous  oases.— The  gen- 
eral right  to  lecover  the  consideratioa  of  a  void  contract  has  been  main- 
tained in  many  analogoas  cases,  and  even  where  the  contract  was  prohibited 
by  positive  statutory  enactment. 

Thus,  in  the  case  of  The  Oneida  Bank  v.  The  Ontario  Bank,  21  N.  Y., 
490,  where  a  post-dated  draft  was  issued  by  a  bank  to  one  Perry,  payable 
without  time,  it  was  held  to  be  contrary  to  the  provisions  of  the  statute  of 
the  State  of  New  York  against  issuing  bills  or  notes  payable  otherwise  than 
on  demand.  But  the  court  further  held  that,  assuming  such  draft  to  be 
void,  the  party  who  had  taken  it  upon  a  loan  of  money  to  the  bank,  was  en- 
titled to  recover  the  money  so  loaned  to  it,  either  upon  the  ground  of  the 
contract  of  loan,  treating  that  as  valid  and  rejecting  the  illegal  security,  or 
upon  the  disaffirmance  of  the  contract,  as  for  money  had  and  received. 

There  woold  be  a  higher  reason  for  permitting  a  recovery  of  the  considera- 
tion of  a  contract  void  as  uUra  vires.    In  the  latter  case,  there,  may  be  no 
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positive  prohibition  oiP  the  oontract,  bat  only  a  want  of  power  to  contract. 
It  may  be  neither  mala  prohibita,  in  a  strict  sense,  nor  mala  in  se;  while 
in  the  above  case,  the  act  was  prohibited  by  the  statute. 

Chief  Justice  Comstogk,  in  the  foregoing  case,  observes:  *'I  proceed, 
therefore,  next  to  observe  that  a  party  dealing  with  one  of  those  banks,  and 
taking  from  it  a  security  which  the  statute  prohibits,  can  reject  the  security 
if  it  be  regarded  as  void,  and  recover  the  money  or  value  which  he  advanced 
on  receiving  it.  The  general  principles  involved  in  this  proposition  have 
been  more  than  once  carefully  considered  in  this  court,  and  1  think  the  very 
point  has  been  fully  determined.  Tracy  v.  Talmadge^  14  N.  Y.,  162;  Cur- 
tis V.  LeaviH,  15  Id.,  9;  Saeketfs  Harbor  Bank  v.  Codd,  18  Id.,  240.  The 
argument  for  the  defendant  against  this  position  rests  wholly  on  the  idea 
that  Perry,  in  receiving  the  post-dated  drafts,  was  as  much  a  public  offender 
as  the  bank  or  its  officers  issuing  them.  Assuming  these  instruments  to  have 
been  issued  contrary  to  law,  and  that  they  are  void,  then  if  we  also  consider 
that  both  the  parties  to  these  dealings  were  offenders,  and  equally  so,  the 
consequence  would  probably  follow  that  Perry,  if  he  were  now  the  plaintiff, 
not  only  could  not  recover  on  the  drafts,  but  could  not  maintain  his  suit  for 
the  money  lent.  But  such  were  not  the  relations  of  both  the  parties  to  these 
transactions.  Whatever  there  was  of  guilt  in  the  issuing  of  the  drafts,  it 
was  the  creature  of  the  statute. 

'*  There  is  no  rule  of  ethics  or  principle  of  the  common  law,  against  the  issue 
of  time  obligations  by  banks  and  bankers.  The  offense  is,  therefore,  pre- 
cisely of  the  nature,  form  and  porportions  which  the  legislature  have 
declared.  By  that  authority,  and  that  alone,  the  bank  is  prohibited  from 
issuing,  but  not  the  dealer  from  receiving;  and  the  punishment  is  denounced 
solely  against  the  individual  banker,  or  the  officers,  agents  and  members  of 
the  association.  The  same  power  which  created  the  offense  has  designated 
the  criminal  parties.  This  designation  is  made  by  the  very  terms  in  which 
the  prohibition  is  clothed  and  the  punishment  prescribed.  The  statute  is 
wholly  incapable  of  a  construction  which  would  sustain  an  indictment  against 
a  customer  or  dealer  who  should  receive  from  a  banker  a  post  note  for  his 
money,  his  property,  or  his  services;  and  yet,  without  such  a  construction, 
there  can  be  no  pretense  for  saying  that  he  is  in  any  sense  a  public  offender. 
We  are  of  opinion  that  the  case,  in  this  respect,  is  ondistinguishable  from 
those  referred  to,  and  we  consequently  come  to  the  conclusion  that  if  the 
issuing  of  the  draft  was  prohibited,  and  if  they  were  also  void.  Perry,  never- 
theless, had  a  right  to  demand  and  recover  the  sums  of  money  which  he 
actually  loaned  to  the  defendant.  The  loans  themselves  were  lawful  con- 
tracts, and  I  see  no  reason  why  they  cannot  stand  according  to  their  terms 
and  intention,  rejecting  only  the  assurances  given  for  the  payment  of  the 
money  as  simply  worthless.*' 

As  to  the  general  right  to  recover  the  consideration  in  case  of  uUra  virest 
and,  therefore,  void,  contracts,  see  Dill  v,  Wareham,  7  Met.  (Mass.),  438; 
Ex  parte  Bignold,  22  Bev.,  143;  Troup's  Case,  29  Id.,  358;  Uoar's  Case, 
80  Id.,  225. 

Beoovery  of  the  oonsideration  allowed  to  relieve  the  hard- 
ships  of  the  dootrine.— It  is  manifest  that  the  doctrine  that  the  consid- 
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eraiion  advanced  on  an  ultra  vires  contract  may  be  recovered,  wa«  adopted 
to  prevent  the  injustice  resalting  from  the  application  of  the  doctrine  of  uUra 
vires  to  corporate  contracts.  It,  however,  presents  this  strange  anomaly; 
namely,  that  although  no  recovery  can  be  had  upon  an  ultra  vires  contract, 
for  the  reason  that  the  stckikholders  and  the  public  may  thereby  be  preju- 
diced, and  the  corporation  be  unable  to  perform  its  duties  to  them,  yet,  a 
recovery  may  be  had  of  the  property  or  other  consideration  advanced,  not 
upon  the  express  contract  made,  but  upon  a  quantum  meruit,  for  work  and 
labor  done,  or  for  money  had  and  received,  or,  in  an  action  for  the  specific 
property  delivered  thereon. 

If  this  is  permitted,  does  it  protect  the  stockholder,  or  creditor,  or  the 
State?  We  have  formerly  observed  on  this  subject:  **  Whether  the  re- 
covery is  in  the  one  form  or  the  other  might  vary  somewhat  the  amount  of 
tbe  recovery,  and  enable  either  party  to  take  advantage  of  the  other.  By 
this  means,  one  may  lose  the  advantage  of  his  good  bargain  under  the  con- 
tract; and  if  the  contract  is  void  either  party  may  avail  himself  of  it.  But 
will  that  protect  the  State,  or  subserve  the  interests  of  the  public,  or  secure 
the  appropriation  of  the  funds  to  the  legitimate  purposes  for  which  it  was 
created,  or  tend  to  secure  a  faithful  discharge  of  corporate  duties?  If  the 
corporation  must  restore  money,  or  property  received  under  such  void  con- 
tract, should  it  not  be  required  to  pay  a  reasonable  compensation  for  labor 
and  services  received  in  executing  ultra  vires  acts.  For  instance,  if  a  cor- 
poration by  its  charter  is  authorized  to  construct  and  operate  a  railroad  from 
A  to  B,  and  it  not  only  constructs  and  operates  such  road,  but  also  con- 
structs and  operates  a  lateral  road  to  C,  and  becomes  indebted  to  D  for 
labor  and  services,  under  a  special  contract  to  construct  it,  but  to  whose 
claim  for  the  same  on  the  express  confauct  the  corporation  successfully  inter- 
poses the  plea  of  ultra  vires,  should  he  not  be  permitted  to  recover  on  a 
quantum  meruit?  If  so,  what  distinction  is  there  in  principle  so  far  as  the 
doctrine  of  ultra  vires  is  concerned,  except  as  to  the  mere  form  of  the  re- 
covery? In  either  case  the  ultra  vires  act  is  done.  It  cannot  be  expected 
that  the  form  of  the  action  or  the  amount  of  the  recovery  can  affect  the 
State  or  the  public;  but  it  may  greatly  pi^judice  one  of  the  parties  to  the 
contract,  and  affords  a  bounty  to  dishonesty  and  corruption.'*  Am.  Law 
Rev.,  1879,  p.  647,  Art.,  Ultra  Vires, 

In  such  a  case  either  party  may  interpose  the  plea  of  ultra  vires  in  an  ac- 
tion upon  the  contract.  Hie  right  should  be  mutual.  If  the  contractor 
should  discover  that  he  had  made  a  bad  contract  in  the  case  stated,  he 
might  refuse  to  fulfill  it.  If  he  has  a  good  contract  the  borporation  could 
interpose  the  plea  to  an  action  upon  it  for  the  price,  and  he  could  only  re- 
cover, if  at  all,  the  reasonable  value  of  the  work  done.  These  unfortunate 
results  from  an  attempt  to  relieve  from  the  injustice  of  the  application  of 
the  doctrine  naturally  suggests  the  question,  whether,  after  all,  the  doctrine 
is  well  founded,  and  whether  in  its  application  to  executed  or  partially  exe- 
cuted contracts,  it  is  productive  of  more  benefit  than  ixvjury?  But  we  have 
had  occasion  to  notice  many  recent  and  respectable  authorities,  maintaining 
a  right  to  recover  in  such  cases  upon  the  contract  itself.  Ante,  Ch.  II,  and 
notes. 


352  ULTBA  YIBBS. 


OHAPTEE  IX. 


THE  DOCTRINE  IN  ITS  APPLICATION  TO  MUNICIPAL  CORPORA- 
TIONS,  IN  CASE  OF  EXECUTED  CONTRACTS. 


RIOHTEENTH  BELECTBD  CABE. 

Abobnti  V.  City  of  San  Fbanoisoo.* 

Power  of  oitt  to  open  akd  improve  streets.— The  chaxter  of  the  city 
of  San  Frandsco,  of  1851,  gave  the  city  power  to  open  streets  and  alleys 
and  to  alter  and  improve  the  same,  and  this  power  inclndes  authority  to 
enter  into  contracts  for  that  purpose,  binding  npon  the  city.  And  this, 
notwithstanding  section  two,  article  five,  of  that  charter,  providing  that 
the  ac^acent  property  shall  bear  two-thirds  of  the  expense  of  evety  im- 
provement. This  section  simply  made  the  property-holders  liable  to  the 
city  for  the  two- thirds,  and  tiie  remedy  of  the  city  was  by  assessments 
on  the  property,  and  such  assessments,  when  collected,  go  into  the  dty 
treasury  to  bo  used  as  the  city  sees  fit. — Cope,  J. 

Power  of  city  to  ooktraot  debts. — ^The  provision  in  section  five,  arti- 
cle three  of  the  charter  of  1351,  as  to  not  creating  liabilities  beyond 
$50,000,  over  and  above  the  annual  revenue  of  the  dty,  etc.,  is  directory, 
and  not  a  limitation  upon  the  power  of  the  dty  to  contract  debts.    Id, 

Idem— Legal  effect  of  provision  ik  charter.— The  legal  eflfect  of  this 
provision  is  entirely  different  from  the  dause  in  the  eighth  artide  of  our 
constitution  prohibiting  the  legislature  from  creating  debts  against  the 
State.    Id. 

Validity  of  contract  of  corporation. — As  to  the  contracts  of  corpora- 
tions the  rule  is,  that  where  the  question  is  one  of  capadty  or  authority 
to  contract  arising  either  on  a  question  of  regularity  of  oiganization  or 
of  power  conferred  by  the  charter,  a  party  who  has  had  the  benefit  of 
the  contract  cannot,  in  an  action  founded  upon  it,  contest  its  validity. 
And  this  rule  applies  with  equal  fbrce  to  all  corporations,  public  or  pri- 
vate.   Id. 

•Reported  In  U  CaL,  aw  (ISSO). 
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Idsm. — Contracts  of  corporations,  whether  public  or  private,  stand  on  the 
same  footing  with  tho  contracts  of  natural  persons  and  depend  on  the 
same  circumstances  for  their  validity  and  effect.  The  doctrine  of 
ratification  and  estoppel  is  as  applicable  to  corporations  as  to  individuals, 
and  the  former  are  bound  by  the  acts  of  their  agents  in  the  same  manner, 
and  to  the  same  extent  as  the  latter.    Id» 

Idem — Cases  cited. — Cases  as  to  the  liability  of  municipal  corporations 
on  contracts,  express  or  implied,  just  as  individuals  are  liable,  cited  and 
commented  on.  Id,  Cases  opposed,  cited  and  commented  on.  Id,  The 
general  doctrine  that  corporations  possess  only  the  powers  specifically 
granted,  and  such  as  are  necessary  to  carry  into  effect  the  powers  so 
granted  admitted.  Id,  Seale  v.  City  of  San  Francisco  (July  term, 
1858) J  Phelan  v.  City  of  San  Francisco  (6  Cal.,  531);  Lucas y  Turner  dt 
Co,  p.  City  of  San  Francisco  (7  Cal..  463);  Holland  v.  City  of  San 
Francisco  (7  Cal.,  361),  commented  on.    Id, 

Idem— Liability  of  corporations  on  their  contracts.— As  a  rule,  the 
•  powers  of  corporations,  municipal  or  others,  must  be  exercised  in  the 
mode  pointed  out  by  the  charter.  But  even  a  want  of  authority  is  not 
in  all  cases  a  sufficient  test  of  the  exemption  of  the  .corporation  from  lia- 
bility in  matters  of  contract.  An  executory  contract  made  without 
authority  cannot  be  enforced,  but  where  the  contract  has  been  executed, 
and  the  corporation  has  received  the  benefit  of  it  the  law  interposes  an 
estoppel  and  will  not  permit  the  validity  of  the  contract  to  be  ques- 
tioned.   Id, 

Contract  for  city  ihproyeuents  valid. — Plaintiff,  by  virtue  of  con- 
tracts entered  into  with  an  officer  of  the  city  of  San  Frandsco,  which 
contracts  were  executed  by  such  officer  in  his  official  capac-ity,  made  val- 
uable and  permanent  improvements  to  the  city,  for  the  exclusive  benefit 
of  it  and  its  inhabitants;  such  improvements 'were  made  under  the  im- 
mediate supervision  of  an  officer  of  the  city  and  when  completed  were 
approved  of  and  received  by  him  on  behalf  of  the  city;  plaintiff,  in  mak- 
ing the  improvements,  relied  on  the  validity  of  the  contracts  and  the 
obligation  of  the  city  to  pay  as  therein  provided;  the  city  authorities 
were  fully  informed  of  these  facts,  took  no  steps  to  repudiate  the  con- 
tracts, or  to  inform  plaintiff  as  to  her  disposition  to  pay:  Held,  that 
plaintiff  can  recover  on  the  contracts,  although  there  is  no  evidence  that 
the  officer  signing  them  was  expressly  authorized;  that  the  silence  of 
the  city  authorities,  under  the  circumstances,  was  equivalent  to  a  direct 
sanction  of  the  acts  of  such  officer,  and  estops  the  city  from  denying 
his  authority;  that  the  city  having  acquiesced  in  the  contracts  from  the 
commencement  to  the  completion  of  the  improvements,  never  question- 
ing the  validity  of  the  contracts  until  she  had  received  all  the  benefit  to 
be  had  from  their  preformance,  it  would  be  a  fraud  on  plaintiff  to  per- 
mit her  now  to  repudiate  them.    Id. 

Warrants  to  be  paid  ottt  of  a  particular  fund.— The  mayor  and 
controller  of  said  city  having  drawn  warrants  on  the  treasurer  thereof, 
payable  out  of  the  stireet  assessment  fund,  in  favor  of  plaintiff,  for  the 
28 
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improvements  so  made  mider  said  conlaracts:  Held,  that  plaintiff  can- 
not recover  on  the  warrants;  that  being  payable  out  of  a  particular  fund 
they  are  neither  bills  of  exchanf^  nor  promissory  notes,  and  that  the 
treasurer  must  pay  from  that  fund,  and  no  other.    Id, 

Wabrantb  must  8PBCIPY  CBRTAiN  PACTS. — Nor  Can  plaintiff  recover  on 
some  of  the  warrants  so  drawn  for  the  further  reason  that  they  do  not 
specify  the  appropriatious  under  which  they  were  issued,  nor  the  date 
of  the  ordinances  made  in  the  same  as  is  required  by  the  eighth  section 
of  the  third  article  of  the  city  charter;  and  they  would  not  constitute 
any  authority  to  the  treasurer  to  pay  them,  even  if  there  were  funds  in  the 
treasury  specifically  appropriated  for  their  payment. — Field,  C.  J.  Seale 
V,  The  City  of  San  Francisco  (July  term,  1858)  never  became  author- 
ity, because,  a  rehearing  having  been  granted,  the  opinion  first  deUvered 
not  having  been  adhered  to  after  the  first  reargument  fails.    Id, 

PnOFOSALS  FOR  STREET  WORK,   HOW  CONYERTBD  INTO  CONTRACTS.— The 

common  council  of  the  city  of  San  Francisco  passed  an  ordinance  author- 
izing the  street  commissioner  to  advertise  for  proposals  to  grade,  pl^nk 
and  sewer  a  portion  of  Mission  street,  in  said  city,  ''the  same  to  be 
paid  for  by  the  property-holders  adjacent  *  *  the  proposals  to 
be  opened  and  awarded  by  the  street  commissioner,  with  the  loommit- 
tees  on  streets  from  both  boards  of  aldermen.'"  This  ordinance  was 
published  for  ten  days  successively  in  a  daily  newspaper  in  the  city,  and 
the  a  dvertisement  required  was  made  in  like  manner  for  the  same 
period.  Proposals,  based  upon  certain  specifications,  were  received  nn- 
der'the  ordinance,  and  opened  by  the  committees  of  the  two  boards  of 
commissioners,  and  the  work  awarded  to  6.  Subsequently,  an  instm- 
ment'was  executed  by  B,  as  contractor,  and  by  the  street  commissioner, 
purporting  to  act  in  the  name  of  the  city,  setting  forth  the  acceptance 
by  the  city  of  B's  proposal,  and  an  agreement  by  her  to  pay  him  for 
the  work  at  certain  designated  rates,  and  an  agreement  on  his  part  to 
do  the  work  to  the  satisfaction  of  the  city  and  the  street  commissioner. 
B  began  the  work,  and  afterwards  transferred  his  contract  and  interest 
therein  to  plaintiff,  who  completed  the  work  in  the  best  manner,  and  to 
the  satisfaction  of  the  street  commissioner  and  the  city.  The  work  was 
measured  as  it  progressed  by  the  city's  jengineer,  who  duly  certifi^  to 
the  accounts  for  the  same,  which  accounts  were  duty  audited,  and  upon 
them  warrants  were  drawn  by  the  controller,  by  authority  of  the  city, 
and  delivered  to  plaintiff.  The  warrants  were  presented  to  the  treas- 
urer and  payment  demanded  and  refused,  on  the  ground  that  there 
were  no  funds  in  the  treasury  applicable  to  them.  Previous  to  the  de- 
mand assessments  had  been  duly  levied  by  the  city  upon  the  property 
adjacent  to  the  improvements  to  meet  their  expenses,  and  these  assess- 
ments had  been  collected  by  the  collector  of  street  assessments,  and  by 
him  paid  into  the  city  treasuiy .  Plaintiff  sues  the  city  as'  liable  either  on 
the  express  contract  or  upon  the  warrants,  or.  upon  implied  contracts, 
for  the  services  rendered  and  materials  furnished,  or  for  money  received 
for  defendant  to  his  ose:  Held,  that,  as  under  tiie  charter  the  dty  had 
oathoriij  to  order  the  improvements  ia.  question,  the  aoceptanoe  of  the 


MUNICIPAL  COKPOBATIONS.  355 

proposals  of  B  by  the  stareet  commissioner  and  the  committees  of  the 
two  boards,  converted  what  were  previously  mere  propositions  on  the 
part  of  the  city  into  contracts,  perfect  in  all  their  parts,  binding  alike 
npon  the  city  and  the  contractor.    Id, 

CiTT  FKiUABiLT  LIABLE  FOB  STREET  WORE. — Held,  further,  that  the  city  is 
primarily  liable;  that  she,  and  not  the  contractor,  must  look  to  the 
property-holders  adjacent  to  the  improvements  for  the  necessary  ex- 
penses; that  the  properiy-holders  are  not  parties  to  the  contracts;  that 
the  city  must  levy  and  collect  the  assessments;  that  the  contractor  has 
no  claim  upon  the  property  or  the  property-holders,  but  must  look  alone 
to  the  city;  that  the  clause  in  the  ordinance  as  to  how  the  improvements 
shall  be  paid  for,  is  only  a  designation  of  the  sources  upon  which  the 
city  relies  for  payment.    Id, 

m 

Ij>em. — In  this  case,  the  city  having  discharged  the  assessments  1^  receiv- 
ing in  payment  thereof  outstanding  warrants,  she  is  primarily  liable  to 
plaintiff  as  for  moneys  received  to  his  use,  even  on  the  theory  that  she 
acted  as  the  agent  of  the  plaintiff  in  collecting  the  assessments.    Id. 

Idem— Liability,  how  created.— The  city  would  not  be  liable  independ- 
ent of  the  contract  made  by  her  acceptance  of  the  proposals  of  the  con- 
tractor. A  municipal  corporation  can  only  act  in  the  6ases  and  in  the 
mode  prescribed  by  its  charter,  and  for  street  improvements  of  a  local 
nature,  express  contracts,  authorized  by  ordinance,  are  necessary  to 
create  a  liability.  The  doctrine  of  liability,  as  upon  implied  contracts, 
has  no  application  to  cases  of  this  character.    Id. 

Idem. — ^The  doctrine  applies  to  cases  where  money  or  other  property  of  a 
party  is  received  under  such  circumstances  that  the  general  law,  inde- 
pendent of  the  express  contract,  imposes  upon  the  city  the  obligation  to 
do  justice  with  respect  to  the  same.    Id. 

Obligation  of  city. — If  the  city  obtain  the  money  of  another  by  mis- 
take, or  without  authority  of  law,  it  is  her  duty  to  refand  it,  not 
irom  any  contract  entered  into  by  her  upon  the  subject,  but  from  the 
general  obligation  to  do  justice,  which  binds  all  persons  whether  natural 
or  artificial.  If  the  city  obtain  other  property  which  does  not  belong  to 
her,  it  is  her  duty  to  restore  it,  or  if  used  by  her,  to  render  an  equivalent 
to  the  true  owner,  from  the  like  general  obligation.    Id. 

Promise  implied  bt  law. — In  these  cases  the  city  does  not  make  any 
promise,  but  the  law  implies  one,  and  it  is  no  answer  to  a  claim  resting 
upon  such  implied  contract,  to  say  no  ordinance  has  been  passed,  or  that 
the  liability  of  the  city  is  void  when  it  exceeds  the  limitation  of  950,.000 
prescribed  by  the  charter.    Id. 

LiABiLiTT  OF  citt,  HOW  FixED.^To  fix  the  liability  of  the  dty  in  re- 
spect to  money  or  property,  the  money  must  have  gone  into  her  treasury 
or  been  appropriated  by  her,  and  the  proi>erty  must  have  been  used  by 
her»  or  be  under  her  control.    Id. 
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AcoEPTANCB  OF  8EBYI0E  BY  CITY,  HOW  EVIDENCED. — ^In  case  of  services 
rendered,  the  acceptance  of  the  services  must  be  evidenced  by  ordinance 
to  that  effect.  Their  acceptance  by  the  city,  and  the  subsequent  obliga- 
tion to  pay  for  them,  cannot  be  asserted  in  any  other  way.  If  not 
originally  authorized  no  liability  can  attach  upon  any  ground  of  implied 
contract.    Id, 

Local  imfroybments. — The  improvements  in  this  case — ^being  to  particular 
streets— were  local  in  their  character,  and  though  to  sqme  extent  of  gen- 
eral benefit,  yet  were  chiefly  for  the  benefit  and  advantage  of  the 
neighborhood.  The  advantages  resulting  from  them  do  not  constitute 
that  kin.d  of  general  advantage  to  the  city  from  the  existence  of  which 
any  liability  to  pay  for  the  same  can  be  inferred.  The  general  doctiine 
that  when  one  takes  a  benefit  which  is  the  result  of  another's  labor,  he 
is  l)pund  to  pay  for  the  same,  does  not  apply  to  cases  of  this  kind.  The 
benefit  Ib  immediate  to  the  adjacent  property-holders,  and  only  indi- 
rectly to  the  city  at  large.    Id, 

Liability  of  city  in  general. — As  a  general  rule,  a  city  is  only  liable 

upon  express  contracts  authorized  by  ordinance.    The  exceptions  relate 

to  liabilities  from  the  use  of  money  or  other  property  which  does  not 

.    belong  to  her,  and  to  liabilities  springing  from  neglect  of  duties  imposed 

by  her  charter,  from  which  parties  are  enjoined.    Id, 

Idem — Exceptions. — Even  these  exceptions  are  limited  in  many  instances, 
as  where  the  property  or  money  is  received  in  disregard  of  positive  pro- 
hibitions in  her  charter,  as,  for  instance,  upon  the  issuance  of  bills  of 
credit.    Id. 

Appeal  from  Fourth  District. 

The  facts  appear  in  the  opinion  rendered.  Plaintiff  had 
judgment  for  the  full  amount  of  the  warrants.  Defendant 
appeals. 

Cope,  J.,  delivered  the  following  opinion,  Field,  C.  J.,  con- 
curring in  the  judgment  only. 

This  is  an  action  to  recover  a  sum  of  money  alleged  to  be 
due  the  plaintiff  for  grading  and  planking  certain  streets 
within  the  corporate  limits  of  the  city  of  San  Francisco.  The 
plaintiff  relies  for  a  recovery: 

First.  Upon  an  implied  contract  for  work,  labor  and  mate- 
rials. 

Second.  Upon  certain  express  contracts,  under  which  the 
work  and  labor  were  performed  and  the  materials  furnished. 

Thi/rd.    Upon  various  warrants  drawn  by  the  mayor  and 
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controller  npon  the  treasurer  of  the  city.  The  qaestions  in 
the  case  relate  to  the  right  of  the  plaintiff  to  recover  in  any 
form. 

There  are  two  objections  which  it  is  proper  to  dispose  of 
before  proceeding  to  consider  the  other  questions  in  the  case. 
The  first  is,  that  the  power  of  the  city  to  contract  a  debt  of 
this  character  was  limited  by  the  charter  to  one-third  of  the 
cost  of  the  improvements;  and  the  second  is,  that  the  indebt- 
edness of  the  city  already  exceeded  the  sum  of  $50,000,  over 
and  above  its  annnal  revenue. 

In  respect  to  the  first  objection,  the  charter  vested  in  the 
common  council  power  to  open  streets  and  alleys,  and  to  alter 
and  improve  the  same,  but  provided  that  at  least  two-thirds 
of  the  expense  of  every  improvement  should  be  borne  by  the 
property  adjacent.  (Charter  1851,  Art.  6,  Sec.  2.)  We  see 
nothing  in  this  provision  to  justify  the  construction  contended 
for;  and  when  taken  in  connection  with  other  provisions  of 
the  charter,  it  is  clear  that  such  a  construction  is  entirely  inad- 
missible, and  would  lead  to  the  grossest  and  most  palpable  injus- 
tice. The  power  to  improve  the  streets  necessarily  included 
the  authority  to  enter  into  a  contract  for  that  purpose,  and 
it  would  be  absurd  to  say  that  the  city  could  not  bind  itself  by 
a  contract  which  it  was  legally  authorized  to  make.  It  is  cer- 
tain that  such  a  contract  could  not  be  treated  as  the  contract 
of  the  property-holders,  and  an  action  maintained  upon  it  as 
against  them.  Their  liability  was  exclusively  to  the  city,  and 
the  manner  of  its  enforcement  was  pointed  out  by  the  charter. 
The  remedy  was  limited  to  assessments  upon  the  property 
itself.  These  assessments  were  to  be  levied  and  collected  by 
the  city,  and  it  was  evidently  intended  that  the  money,  when 
received,  should  be  paid  into  the  city  treasury.  No  provision 
was  made  for  any  other  disposition  of  it,  and  no  restriction 
was  placed  upon  the  right  of  the  city  to  use  it  for  any  other 
purpose  whatever. 

In  support  of  this  objection,  the  counsel  for  the  city  relies 
upon  the  case  of  MoCullov^h  v.  The  Mayar^  etc.,  of  Brook- 
h/n  (28  Wend.,  458).  The  question  there  was,  whether  the 
city  of  Brooklyn  was  liable  for  certain  damages,  which  had 
been  assessed  in  favor  of  the  plaintiff,  in  contemplation  of  the 
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opeoing  of  a  street  lipon  his  land.  By  the  terms  of  the  char- 
ter, the  persons  to  be  benefited  by  the  improvement  were  to 
pay  the  damages;  and  these  persons* were  required  to  deposit 
the  amount  with  the  treasurer  of  the  city,  whose  duty  it  was 
to  pay  it  over  to  the  party  entitled  to  receive  it.  The  city  had 
not  taken  possession  of  the  property,  and  could  not  do  so, 
until  the  damages  were  paid.  There  was  no  contract  in  the 
case,  and  no  question  in  relation  to  the  power  of  the  city. 
The  damages  were  to  be  paid  in  a  particular  manner,  and  it 
was  held  that  the  mere  fact  that  an  assessment  had  been  made 
did  not  render  the  city  liable.  We  do  not  question  the 
authority  of  that  case;  but,  in  what  respect  it  resembles  the 
case  at  bar,  we  are  unable  to  perceive.  Here  the  city  did  not 
occupy  the  position  of  an  agent.  The  proceeds  of  assessment 
were  to  be  paid  into  the  treasury,  and  when  paid  in,  became 
the  property  of  the  city. 

In  respect  to  the  second  objection,  it  was  provided  by  the 
charter  that  the  common  council  should  not  create,  nor  per- 
mit to  accrue,  any  debt  or  liabilities  which,  in  the  aggregate, 
with  all  former  debts  or  liabilities,  should  exceed  the  sum  of 
$50,000  over  and  above  the  annual  revenue  of  the  city,  ex- 
cept in  certain  specified  cases,  and  then  only  in  a  particular 
manner.  We  regard  this  provision  as  directory  to  the  com- 
mon council,  and  not  as  a  limitation  upon  the  city.  It  was  too 
indefinite  and  uncertain  to  admit  of  any  other  construction. 
Of  course,  the  amount  of  the  annual  revenue  of  the  city  was 
incapable  of  ascertainment  in  advance  of  its  collection,  and  it 
could  not  have  been  intended  that  a  debt  contracted  by  the 
city  should  be  valid  or  invalid  as  the  revenue  for  the  year 
might  exceed  or  fall  short  of  a  particular  amount.  No  con- 
sequence was  attached  to  a  violation  of  the  charter  in  this 
respect,  and  the  revenue  was  a  matter  so  completely  within 
the  control  of  the  city,  that  we  must  regard  the  provision  as 
directory  to  the  common  council,  or  conclude  that  it  was 
the  intention  of  the  legislature  to  furnish  the  city  with  the 
means  of  avoiding  its  debts  and  liabilities  at  pleasure.  We 
are  not  disposed  to  adopt  an  interpretation  so  disparaging 
to  the  integrity  of  the  legislature. 

It  is  contended  that  in  legal  effect,  this  provision  of  the 
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charter  and  the  clause  iu  the  constitution  prohibiting  the 
legislature  from  creating  debts  against  the  State  are  precisely 
similar.  The  difference  is  so  palpable  that  the  argument  is 
without  the  semblance  of  plausibility.  The  limit  prescribed 
by  the  constitution  is  fixed,  certain,  and  definite.  To  deter- 
mine when  this  limit  has  been  reached,  it  is  only  necessary 
to  ascertain  whether  the  indebtedness  of  the  State  amounts 
to  $300,000 — ^a  fact,  the  existence  or  non-existence  of  which 
is  at  least  susceptible  of  ascertainment.  The  limit  prescribed 
by  the  charter  was  indefinite,  and  entirely  uncertain.  When 
this  limit  had  been  reached  it  was  impossible  to  ascertain. 
Tlie  amount  of  the  annual  revenue  of  the  city  depended,  of 
course,  upon  the  productiveness  of  the  various  sources  from 
which  its  revenue  was  derived,  and  until  the  expiration  of 
"the  year,  and  the  revenue  had  been  received,  its  amount 
could  only  have  been  the  subject  of  surmise  and  conjecture. 
We  cannot  suppose  that  a  provision  so  entirely  uncertain 
was  intended  by  the  legislature  to  operate  as  a  limitation 
upon  the  power  of  the  city. 

But  even  if  we  are  mistaken  in  our  construction  of  the  char- 
ter there  is  still  a  clear  and  conclusive  answer  to  both  of  these 
objections.  It  is  well  settled  in  relation  to  the  contracts  of  cor- 
porations, that  where  the  question  is  one  of  capacity  or  author- 
ity to  contract,  arising  either  on  a  question  of  regularity  of 
organization,  or  of  power  conferred  by  the  charter,  a  party 
who  has  had  the  benefit  of  the  charter  cannot  be  permitted,  in 
an  action  founded  upon  it,  to  question  its  validity.  "  It  would  be 
in  the  liighest  degree  inequitable  and  unjust,"  says  Mr.  Sedg- 
wick, "  to  permit  the  defendant  to  repudiate  a  contract,  the 
finits  of  which  he  retains."  (Sedg.  on  Con.  and  Stat.  Law,  90.) 
In  Silver  Lake  Batik  v.  North  (4  John.  Ch.  E.,  370),  where 
it  was  alleged  a  foreign  corporation  had  exceeded  its  powers  in 
making  a  loan.  Chancellor  Kent  said:  **  It  would  rather  be- 
long to  the  government  of  Pennsylvania  to  exact  a  forfeiture 
of  their  charter  than  for  this  court,  in  this  collateral  way,  to 
decide  a  question  of  mistiser  by  setting  aside  a  just  and  bona 
fide  contract."  In  The  State  of  Indp/ina  v.  Woram  (6  Hill, 
37),  it  was  contended  that  the  Staten  Island  Whaling  Com- 
pany had  no  power,  by  its  charter,  to  purchase  or  deal  in  State 


360  ULTRA  VIBES. 

bonds,  and  Mr.  Justice  Bbonson,  in  delivering  the  opinion  of 
the  court,  said:  "  I  agree  with  the  counsel  for  the  defendant 
that  this  company  had  no  authority  to  purchase  or  deal  in 
these  bonds.  But  since  the  decision  in  Moss  u  The  liossie 
Lead  Mining  Co.  (5  Hill,  137),  I  do  not  see  that  a  corpora- 
tion can  ever  avoid  its  obligation  on  the  ground  that  it  was 
given  for  property  which  the  corporation  was  not  authorized 
to  purchase.  And  if  the  company  was  bound  I  see  no  reason 
why  the  defendant  should  not  also  be  bound  by  the  contract." 
In  The  Steam  Navigation  Co,  v.  Weed  (17  Barb.,  378),  Mr. 
Justice  Parkbr,  in  delivering  the  opinion  of  the  court,  said: 
"  I  am  happy  to  come  to  the  conclusion  that  the  law  will  not 
sustain  this  most  unconscionable  defense.  It  ill  becomes  the 
defendant  to  borrow  from  the  plaintiff  $1,000  for  a  single  day, 
to  relieve  his  immediate  necessities,  and  then  turn  round  and 
say,  *  I  will  not  return  this  money,  because  you  had  no  power 
by  your  charter  to  lend  it.'  We  shall  lose  our  respect  for  the 
law  when  it  so  far  loses  its  character  for  justice  as  to  sanction 
the  defense  here  attempted."  (See,  also,  Chester  Glass  Co.  v. 
Dewey  J  16  Mass.,  94;  McCutcheon  v.  Steamboat  Co.^  18 
Penn.,  13;  Sackett^s  Ha/rhor  Bank  v.  Lewis  County  Banh^ 
11  Barb.,  213.)  We  shall  show  that  this  rule  applies  with 
equal  force  to  all  corporations,  whether   public  or  private. 

Having  disposed  of  the  objections  to  a  recovery  upon  the 
ground  of  a  want  of  authority  in  the  city,  we  now  proceed  to 
examine  the  question  of  the  liability  of  the  city  independent 
of  these  objections.  It  is  well  settled  that  the  contracts  of  cor- 
porations.stand  upon  the  same  footing  as  those  of  natural  per- 
sons, and  depend  upon  the  same  circumstances  for  their  valid- 
ity and  effect.  The  doctrine  of  ratification  and  estoppel  is  as 
applicable  to  corporations  as  to  individuals,  and  the  former  are 
bound  by  the  acts  of  their  agents  in  the  same  manner  and  to 
the  same  extent  as  the  latter. 

There  is  no  difference  in  this  respect  between  public  and 
private  corporations,  for,  in  matters  of  contract  a  public  cor- 
poration is  regarded  merely  as  a  legal  individual  and  treated 
in  all  respects  as  a  private  person. 

Angell  &  Ames,  in  their  work  on  corporations  (Sec.  219), 
say:    "The  old  rule  of  the  common  law  undoubtedly  was. 
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that  corporations  aggregate  could  contract  or  appoint  special 
agents  for  that  purpose,  or  any  other,  except  for  services  of  the 
most  inferior  and  ordinary  nature,  only  by  deed.  In  England 
this  rule  has,  in  modern  times,  been  greatly  though  gradually 
relaxed;  and  in  our  country,  where  private  corporations  of  this 
kind  for  every  laudable  object  have  been  multiplied  beyond 
any  former  example,  on  account  of  the  inconvenience  and  ia- 
justice  which  must,  in  practice,  result  from  its  technical 
strictness  the  rule  has,  as  a  general  proposition,  been  com- 
pletely done  away.  The  course  of  modern  decisions  seems  to 
place  corporations,  with  regard  to  the  mode  of  appointing 
agents  and  making  contracts  in  general,  upon  the  same  footing 
with  natural  persons.^'  The  same  authors  (Sec.  238)  say:  "  It 
having  been  established  that  corporations  might  contract 
otherwise  than  by  their  corporate  seals — that  they  might  make 
parol  promises  ether  by  vote  or  by  their  authorized  agents,  no 
reason  could  be  found  in  technical  principle  or  substantial 
justice  why  they  should  not  be  subject  and  entitled  to  the 
same  presumptions  as  natural  persons."  In  speaking  of  mu- 
nicipal corporations  they  say:  "If  the  powers  conferred  be 
granted  for  public  purposes  exclusively,  they  belong  to  the 
corporate  body  in  its  public  and  municipal  character;  but  if  for 
'  purposes  of  private  advantage  and  emolument,  though  the 
public  derive  a  common  benefit  therefrom,  the  corporation, 
quoad  Iwc^  is  to  be  regarded  as  a  private  company."  (Id.,  Sec. 
38.)  And  they  add,  in  a  note  to  the  same  section,  that  "  it  is 
upon  the  like  distinction  that  municipal  corporations,  in  their 
private  character,  as  owners  and  occupiers  of  houses  and 
lands,  are  regarded  in  the  same  light  and  dealt  witli  accord- 
ingly.'' The  same  distinction  exists  in  reference  to  contracts 
in  respect  to  which  all  corporations  stand  upon  the  same  foot- 
ing as  natural  persons. 

Seagraves  v.  The  City  of  Alton  (18  Ills.,  366),  is  a  strong 
case  upon  the  question  of  the  liability  of  a  municipal  cor- 
poration upon  an  implied  contract.  The  action  was  for  nec- 
essaries furnished  a  pauper,  and  the  charter  required  the  com- 
mon council  to  provide  for  the  support  of  all  paupers  within 
the  limits  of  the  city.  Tbsat,  C.  J.,  in  delivering  the  opinion 
of  the  court,  said:    "In  the  present  case  the  evidence  tended 
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to  the  conclnsion  that  Beeves  was  a  pauper,  and  properij 
chai*geable  to  the  corporation.  It  also  clearly  appeared  that 
the  plaintiff,  with  whom  Eeeves  resided,  made  repeated  appli- 
cation to  the  city  authorities  for  relief,  which  was  refused.  If 
Beeves  was  a  pauper  in  fact,  the  plaintiff,  by  continuing  to 
maintain  him,  pursued  the  course  that  humanity  prompted 
ai\d  the  law  approved,  and  he  ought  to  be  renumerated."  The 
jury  had  been  instructed  the  plaintiff  could  not  recover  unless 
the  necessaries  were  furnished  in  pursuance  of  an  express  con- 
tract with  the  corporation;  and  it  was  held  that  this  instruc- 
tion was  erroneous,  and  the  judgment,  which  was  in  favor  of 
the  corporation,  was  reversed.  This  question  is  elaborately 
discussed  in  the  opinion  of  Mr.  Justice  Field,  in  the  case  of 
the  Gas  Company  v.  The  CUy  of  San  Francisco  (9  Cal., 
463),  and  we  are  satisfied  that  the  conclusion  there  attained  is 
not  only  correct  in  principle,  but  supported  by  all  the  authori- 
ties. 

In  Ro88  V.  The  City  of  Madison  (1  Carter  281),  the  ques- 
tion was,  whether  the  city  was  liable  for  an  injury  resulting 
from  the  negligence  of  its  agents  in  the  construction  of  a  cul- 
vert. The  culvert  was  constructed  without  express  authority 
from  the  city,  and  it  was  contended  that  the  city  could  not 
therefore  be  made  responsible  for^  the  injury.  But  the  court 
said:  ^'The  English  rule  was,  and  still  appears  to  be,  that 
corporations  aggregate  cannot  enter  into  contracts  of  an  im- 
portant nature,  except  under  their  common  seal.  But  in  this 
country  it  is  well  established  that  the  contracts  of  corporations 
rest  upon  the  same  footing  as  those  of  natural  persons,  and 
are  valid  without  seal,  whether  expressly  made  by  the  corpo- 
ration, or  arising  by  implication  from  the  general  relations  of 
the  agents  toward  the  corporation  or  from  the  ratification  of 
acts  done  on  behalf  of  the  corporation  by  parties  assuming  to 
act  as  agents,  although  without  sufficient  authority." 

In  The  City  of  Dayton  v.  Pease  (4  Ohio,  80),  the  same 
question  was  involved,  the  injury  for  which  the  action  was 
brought  having  been  occasioned  by  the  negligence  and  unskill- 
falness  of  an  agent  of  the  coi'poration.  In  speaking  of  the 
legal  reasons  upon  which  the  liability  of  the  corporation  rested, 
the  court  said:    "The  liability  of  a  private  person  under  pre- 


MUNIOIPAL  OOBFOBATIOKS.  363 

ciselj  such  circamstances,  rests  upon  one  of  the  oldest  and 
best  settled  doctrines  of  the  common  law.  We  have  again 
and  again  a£Srmed  thsit  the  liabilities  of  corporations,  private 
and  municipal,  are  no  less  extensive;  and  that  the  maxim 
respondeat  euperiovy  properly  applies  to  them  in  the  same 
manner  and  tlie  same  extent  as  in  its  application  to  the  lia- 
bilities of  private  individuals."  In  reference  to  the  double 
character  of  a  municipal  corporation,  the  court,  after  stating 
that  such  a  corporation  was  not  responsible  for  an  injury  re- 
sulting from  the  exercise  of  its  public,  judicial,  or  political 
powers,  said:  "But  where  a  municipal  corporation  under- 
takes to  execute  its  own  prescribed  regulations  by  construct- 
ing improvements  for  the  especial  interest  or  advantage  of  its 
own  inhabitants,  the  authorities  ai'e  all  agreed  that  it  is  to  be 
treated  merely  as  a  legal  individual,  and  as  such  owing  all  the 
'duties  to  private  persons,  and  subject  to  all  the  liabilities  that 
pertain  to  private  corporations  or  individual  citizens.  To  this 
class  most  clearly  belong  the  construction,  repair,  and  main- 
tenance of  its  streets." 

In  Allegheny  City  v.  McClarken  (14  Penn.,  81),  the  ques- 
tion was  as  to  the  validity  of  certain  scrip  or  notes,  which  had 
been  issued  without  express  authority  from,  the  city,  and  in 
the  absence  of  any  provision  in  the  charter  authorizing  their 
issuance.  The  court  said:  "The  object  of  all  law  is  to  pro- 
mote justice  and  fair  dealing,  when  that  can  be  done  without 
violating  principle.  We  cannot  perceive  that  any  principle  is 
violated  by  holding  a  corporation  liable  for  the  contracts  of  its 
accredited  ag^ents,  even  not  expressly  authorized,  where  these 
contracts  for  a  series  of  times  were  entered  into  publicly,  and 
in  such  manner  as,  by  necessity  and  irresistible  implication, 
to  be  within  the  knowledge  of  the  corporation.  It  was  the 
acquiescence  of  the  corporators,  and  the  habit  and  custom  of 
business  of  the  corporation  which  induced  the  public  to  give 
credit  to  the  scrip  or  notes,  which  was  evidence  of  contract. 
But  when,  to  this  circumstance,  we  add  that  the  corporators 
themselves  received  the  value  of  these  notes  in  the  erection  of 
improvements  in  the  city,  and  enjoyed,  and  still  enjoy  the 
value  of  them,  the  conclusion  is  irresistible  that  the  corpora- 
tion ought  to  pay  them,  by  the  assessment  of  taxes  upon  the 
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corporators  if  it  has  no  other  available  means.  *  *  * 
One  rule  of  law  is  often  met  and  counteracted  by  another  of 
equal  force,  so  that  althougli  the  corporators  are  in  general 
protected  from  unauthorized  acts  of  their  agents,  yet,  at  the 
same  time,  a  rule  of  equal  force  requires  that  they  should  not 
deceive  the  public,  or  lead  them  _to  trust  and  confide  in  un- 
authorized acts  of  their  agents.  If  they  receive  the  avail  and 
value  of  these  acts,  it  is  explicit  evidence  that  they  consented 
to  and  authorized  them.  They  adopted  the  act,  and  are  re- 
sponsible to  those  who,  on  the  faith  of  their  acquiescence  and 
approbation  trusted  their  agents." 

In  Underwood  v.  The  Newport  Lyceum  (5  B.  Mon.,  129), 
.it  was  contended  that  the  corporation  had  no  power  to  con- 
tract the  debt  for  which  the  suit  was  brought;  but  the  court 
said:  ^^A  corporation,  as  is  well  established  by  the  authori- 
ties, may  be  made  responsible  in  an  action  on  the  case  for  a ' 
tort,  and  even  in  an  action  for  a  trespass,  if,  by  its  managers 
and  authorized  agents  it  commands  the  trespass  to  be  com- 
mitted, or  sanctions  and  approves  the  act  when  committed. 
If,  therefore,  as  a  corporate  body,  it  may  be  made  responsible 
for  perpetrating  a  wrong,  to  the  injury  of  others,  the  power  to 
do  which  their  charter  can  never  be  presumed  to  confer, 
much  more  may  a  corporation  be  rendered  responsible  in  dam- 
ages for  a  breach  of  their  assumpsit  to  strangers,  who  may  be 
presumed  to  be  ignorant  of  the  powers  by  which  they  engage 
their  services  and  induce  them  to  expend  their  labor,  time  and 
means  at  their  instance  and  for  their  benefit  The  doctrine 
laid  down  by  these  authorities  has  also  been  repeatedly  recog- 
nized by  the  English  courts:  In  Moodalay  v.  The  East 
India  Company  (1  Brown,  Ch.  E.,  459),  the  Master  of  the 
Bolls  said:  '^  At  the  outset  I  thought  the  eases  of  a  corpora- 
tion and  of  an  individual  were  different,  but  I  am  glad  to  have 
the  authority  of  Lord  Talbot  that  they  are  not.  *  *  * 
I  admit  that  no  suit  will  lie  in  this  court  against  a  sovereign 
power  for  anything  done  in  that  capacity,  but  I  do  not  think 
that  the  East  India  Company  is  within  that  rule.  They  have 
rights  as  a  sovereign  power-^they  have  also  duties  as  individ- 
uals; if  they  enter  into  bonds  in  I^dia  the  sum  secured  may 
be  recovered  here. 
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^^  So,  in  this  case,  as  a  private  company)  thej  Lave  entered 
into  a  private  contract,  to  which  they  mast  be  liable." 

In  De  Orave  v.  Ths  Corporation  of  Monmouth  (19  Eng. 
Com.  Law,  0.  P.,  109),  the  question  was  whether  the  corpora- 
tion was  responsible  for  certain  weights  and  measures  pur- 
chased by  the  mayor.  It  was  shown  that  they  had  been  taken 
from  the  boxes  in  which  they  were  packed  and  examined  at  a 
meeting  of  the  corporation,  and  that  some  of  them  had  been 
subsequently  used.  It  was  objected  that  the  corporation  could 
only  bind  itself  by  its  corporate  seal,  but  Lord  Tentebden 
said:  "I  think  that  the  examination  of  these  weights  and 
measures  by  the  corporation  at  the  meeting  in  the  jury-room 
was  exercising  an  act  of  ownership  over  them,  and  that  by  so 
doing  the  corporation  have  recognized  the  contract." 

It  was  laid  down  by  this  court  in  Touchard  v.  Touchard 
(5  Cal.,  806),  that  a  municipal  corporation,  in  reference  to  all 
matters  of  contract,  must  be  looked  upon  and  treated  as  a  pri- 
vate person  and  its  contract  construed  in  the  same  manner 
and  with  like  effect  as  those  of  natural  persons.  And  this  dis- 
tinction was  subsequently  recognized  and  acted  upon  in  the 
case  oi  Holland  v.  The  City  of  San  Francisco  (Y  Oal.,  361). 
The  principle  upon  which  the  distinction  rests  was  discussed 
in  Bailey  v.  The  Mayor ^  ctc.^  of  New  Yorky  3  Hill,  539 ; 
Lloyd  V.  The  Mayor ^  etc.^  of  New  Yorky  1  Seldon,  374;  and 
MilJiau  V.  Sharpj  15  Barb.,  210. 

We  do  not  propose  to  examine  all  the  authorities  in  support 
of  the  propositions  we  have  endeavored  to  establish.  For  the 
benefit  of  those  who  desire  to  pursue  the  subject  farther,  we 
refer  to  the  following  additional  cases.  Bank  of  the  United 
States  V.  Dundridge^  12  Wheat,  64;  Delafield  v.  The  State 
ofllUnoiSy  26  Wend.,  192;  McCornh  v.  The  Town  Coimcil 
of  Akrony  15  Ohio,  474;  City  of  New  York  v.  Bailey y  2 
Denio,  433;  Goodlove  v.  The  City  of  Cincinnatiyi  Ham., 
500;  Bank  of  ChUUcothe  v.  The  Town  of  Chillicothey  7 
Ohio,  358;  and  Rhodes  v.  The  City  of  Clevelandy  10  Id., 
159. 

It  is  necessary  to  notice  some  of  the  authorities  cited  by 
counsel  for  the  city,  and  relied  upon  as  establishing  a  differ- 
ent doctrine  in  relation  to  the  contracts  of  corporations. 
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In  Hodges  v.  The  OUaj  of  Buffalo  (2  Denio,  110),  the 
question  was,  whether  the  corporation  was  liable  for  the  cost 
of  an  entertainment  famished  to  the  citizens  and  guests  of 
tlie  city,  under  a  contract  with  the  common  council.  Mr. 
Justice  Jewttt,  who  delivered  the  opinion  of  the  court, 
after  stating  certain  general  principles  relating  to  the  pow- 
ers of  corporations,  proceeded  to  say:  "  The  plaintiff's  coun- 
sel, failing  to  find  express  authority  to  make  expenditures  for 
this  purpose,  insists  that  the  claim  can  be  sustained  on  the 
ground  that  the  plaintiff,  having  furnished  this  entertainment, 
the  corporation  has  received  the  consideration,  and  is  bound 
to  pay,  although  the  engagement  was  made  without  legal 
authority.  It  is  said  to  be  analogous  to  a  subsequent  ratifi- 
cation by  a  corporation  of  the  unauthorized  act  of  the  agent. 
I  cannot  concur  in  this  view  of  the  case.  The  doctrine  re- 
ferred to  assumes  that  the  principal  had  power  to  confer  the 
requisite  authority  in  the  first  instance. 

^^  It  cannot  be  maintained  that  a  corporation  can,  by  a  sub- 
sequent ratification,  make  good  the  act  of  its  agent  which  it 
could  not  have  directly  empowered  him  to  do."  This  case 
may  have  "been  correctly  decided,  but  its  authority  stands 
upon  a  very  doubtful  footing.  It  is  in  direct  conflict  with  two 
c^es  previously  decided  by  the  same  court:  Mobb  v.  The  JRossie 
Lead  Minmg  Company  (6  Hill,  137),  and  The  State  of  In- 
diana V,  Woram  (6  Id.,  37).  Besides,  the  right  of  the  plaintiff 
to  recover  did  not  depend  upon  a  ratification,  but  upon  the  fact 
that  the  corporation,  having  made  the  contract,  had  received 
the  benefit  pf  it,  and  could  not,  therefore,  be  permitted  to 
question  its  validity.  But,  admitting  the  case  to  be  properly 
decided,  it  cannot  be  regarded  as  authority  in  the  case  at  bar. 
The  decision  proceeded  solely  upon  the  ground  of  a  want  of 
power  in  the  corporation,  and  it  was  inferentially  admitted 
that  if  the  corporation  had  possessed  the  requisite  power 
it  could  have  been  as  effectually  bound  by  a  subsequent 
ratification  as  by  a  valid  exercise  of  the  power  in  the  first  in- 
stance. In  the  present  case  there  is  no  doubt  as  to  the  ex- 
istence of  the  power. 

The  case  of  HaUtead  v.  The  May  or ^  etCy  of  New  York  (8 
Conn.,  480)|  is  not  in  point    The  suit  was  brought  to  recover 
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the  amount  of  two  drafts  drawn  by  the  defendants  upon  the 
treasurer  of  the  city,  payment  of  which  had  been  refused. 
The  defense  was,  that  these  drafts  were  without  consideration 
and  upon  that  ground  the  defendants  obtained  a  verdict.  On 
appeal  it  was  held  that  the  verdict  was  right,  though  three  of 
the  judges,  including  Chief  Justice  Bbokson,  dissented. 

The  case  of  Lake  v.  WUliarmburgh  (4  Denio,  520),  is 
analogous  in  principle  to  that  of  MoCullough  v.  The  Mayor 
of  Brooklyn^  to  which,  we  have  already  referred,  and  was  de- 
cided upon  the  authority  of  that  case. 

In  The  CiPy  of  London  v.  Braina/rd  (22  Conn.,  652),  the 
corporation  was  enjoined  from  paying  out  money  for  a  purpose 
not  contemplated  by  the  charter.  There  was  no  contract  in 
the  case,  and  the  only  question  was  as  to  the  validity  of  a  vol- 
untary appropriation  of  the  funds  of  the  corporation. 

The  other  authorities  referred  to  seem  to  have  been  cited  for 
the  purpose  of  showing  that  a  corporation  possesses  only  such 
powers  as  ai'e  specifically  granted  by  the  act  of  incorporation, 
and  such  as  are  necessary  to  carry  into  effect  the  powers  ex- 
pressly granted.  This  doctrine  we  understand  to  be  per- 
fectly well  settled,  and  we  have  no  disposition  to  question  its 
correctness.  The  only  difficulty  is  as  to  its  application  in  par- 
ticular cases  and  its  effect  when  brought  in  contact  with 
other  rules  equally  well  settled. 

The  doctrine  contended  for  by  the  counsel  for  the  city 
received  the  sanction  of  this  court  in  Seale  v.  The  City  of 
San  Francisco  J  decided  at  the  July  term,  1858;  but  a  rehear- 
ing having  been  granted  in  that  case,  it  is  still  undetermined, 
and  the  same  questions  are  presented  to  us,  unembarrassed  by 
previous  decisions  of  the  court  In  the  lengthy  opinion  of 
Mr.  Justice  Burnett,  many  authorities  are  cited  as  support- 
ing the  conclusion  there  attained.  Some  of  these  authorities 
we  have  already  noticed,  and  we  propose,  at  present,  only  to 
refer  to  those  cases  emanating  from  this  court. 

In  Phelam,  v.  The  County  of  San  Francisco  (6  Cal.,  631), 
the  plaintiff  had  sold  to  the  Court  of  Sessions,  for  the  use  of 
the  county,  a  certain  lot  of  land,  for  which  he  was  to  receive 
the  sum  of  sixty  thousand  dollars. 

The  Court  of  Sessions  took  possession  of  the  property  and 
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coDtinaed  to  manage  and  control  it  until  the  organization 
of  a  board  of  sapervisors,  when  it  passed  into  their  hands,  and 
was  afterward  controlled  and  taken  care  of  by  them.  The  action 
was  brought  to  recover  the  purchase-money;  but  it  was  held 
that  the  Court  of  Sessions  had  no  power  to  make  the  contract, 
and  tliat  the  whole  transaction  was  void.  It  was  also  held 
that  the  acts  of  the  board  of  supervisors  did  not  amount  to  a 
ratification  of  the  contract,  so  as  to  bind  the  county.  "  Nay, 
more,"  said  the  court,  ^^we  are  satisfi^ed  that  a  deliberative 
body  like  the  board  of  supervisors  cannot  be  bound  by  acts  in 
pais,  but  that  the'  best  and  only  evidence  of  its  acts  and  in- 
tentions is  to  be  drawn  from  the  record  of  its  proceedings." 
This  was  one  of  several  reasons  given  by  the  court  for  its  de- 
cision, and  we  do  not  pretend  to  say  that  it  was  not  of  itself 
entirely  sufficient.  It  was  not  regarded  as  essential  to  the 
determination  of  the  case,  and  may  have  been  stated  in 
broader  terms  than  the  court  intended  to  employ.  We  are  not 
required  to  pass  upon  the  question  of  its  correctness,  {^nd  it  is 
only  necessary  for  us  to  say  that  no  such  rule  exists  in  refer- 
ence to  the  private  transactions  of  a  municipal  corporation. 

In  ZucaSy  Turner  c&  Co.  v.  The  City  of  San  Francisco  (7 
Cal.,  463),  the  only  question  passed  upon  by  the  court  was  the 
sufficiency  of  a  demurrer  to  the  complaint.  Mr.  Justice  Bur- 
liiBrr,  in  delivering  the  opinion  in  the  case,  commenced  by 
saying:  "The  decision  of  the  court  below  was  given  against 
the  plaintiff  upon  a  demurrer  to  the  complaint.  The  com- 
plaint contains  nine  counts,  setting  forth  the  cause  of  action 
in  different  forms,  and  the  demurrer  was  to  the  whole  com- 
plaint, and  to  each  count  separately,  and  was  sustained  as  to 
all  the  counts.  The  objection  raised  by  the  demurrer  can 
only  apply  to  some  of  the  counts,  and  for  that  reason,  if  for  no 
other,  the  judgment  of  the  court  below  must  be  reversed." 

The  learned  judge  then  proceeded  to  discuss  the  case  upon 
the  merits,  and  arrived  at  the  conclusion  that,  though  the 
judgment  must  be  reversed,  the  city  would  eventually  be  en- 
titled to  recover.  The  reasons  assigned  were  that  the  city 
could  only  bind  itself  by  an  ordinance,  and  could  not  be  estop- 
ped by  acts  m  pais.  Murray,  0.  J.,  and  Tebry,  J.,  signed  a 
special  concurrence,  as  follows:    "We  concur  in  reversing  the 
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judgment  of  the  court  below  on  the  first  ground  stated  in  the 
opinion  of  Judge  Burnett,  but  differ  with  him  as  to  the  other 
questions  passed  upon  in  his  opinion.'' 

If  this  case  is  to  be  regarded  as  authority  at  all,  it  stands  in 
direct  antagonism  to  Seale  v.  The  City  of  San  Frandaco^ 
and  expressly  repudiates  the  doctrine  that  a  municipal  corpo- 
ration cannot  be  bound  by  acts  in,  pais. 

In  Holland  v.  The  City  of  San  Francisco  (7  Cal.,  361), 
the  questions  involved  were  entirely  different,  and  it  will  be 
sufficient  for  us  to  determine  whether  we  will  adhere  to  the 
principles  of  that  case  when  the  same  questions  are  again 
brought  before  us. 

From  this  examination  of  the  authorities  it  is  evident  that 
the  doctrine  contended  for  by  the  counsel  for  the  city  cannot 
be  maintained.  The  theory  is  that  the  municipal  corporation 
can  .only  be  bound  by  a  contract  to  which  it  has  expressly  as- 
sented, and  that  such  a  corporation  is  exempt  from  the  opera- 
tion of  the  rules  which  relate  to  and  govern  the  contracts  and 
pliabilities  of  individuals.  We  readily  admit  that  the  powers 
of  the  corporation  are  derived  solely  from  the  act  creating  it; 
and  that,  as  a  general  rule,  these  powers  must  be  exercised  in 
the  particular  mode  pointed  out  by  the  charter.  It  does  not 
follow,  however,  that  even  a  want  of  authority  is,  in  all  cases, 
a  sufficient  test  for  the  exemption  of  a  corporation  from  lia- 
bility in  matters  of  contract.  Of  course,  an  executory  contract, 
made  without  authority,  cannot  be  enforced;  but  a  different 
question  arises  when  the  contract  has  been  executed,  and  the 
corporation  has  received  the  benefit  of  it.  In  such  a  case  the 
law  interposes  an  estoppel,  and  will  not  permit  the  validity  of 
the  contract  to  be  called  in  question. 

It  remains  to  be  determined  whether  the  plaintiff  has  made 
out  a  case  upon  which  he  is  entitled  to  recover,  and  if  so,  to 
what  extent?  It  is  shown  by  the  evidence  that  the  improve- 
ments mentioned  in  the  complaint  were  constructed  for  the 
exclusive  benefit  of  the  city  and  its  inhabitants;  that  the  im- 
provements were  of  a  valuable  and  permanent  character,  and 
were  constructed  in  pursuance  of  certain  contracts  entered  into 
with  an  officer  of  the  corporation,  who  executed  the  same  in 
his  official  capacity;  that,  in  making  the  improvements,  reli- 
24 
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ance  was  placed  npon  the  validity  of  these  contracts  and  the 
obligation  of  the  city  to  pay  as  therein  provided;  that  the  im- 
provements were  made  nnder  the  immediate  supervision  of  an 
officer  of  the  city  government,  and,  when  completed,  were  ap- 
proved and  received  by  him  on  behalf  of  the  city;  that  the 
authorities  of  the  city  were  fully  informed  of  these  facts,  and 
took  no  steps  to  repudiate  the  contracts  or  enlighten  the  plaint- 
iff as  to  the  disposition  of  the  city  to  pay  for  the  improve- 
ments. Such  other  facts  as  ai*e  necessary  to  be  noticed  will 
be  referred  to  in  connection  with  the  subject  to  which  they 
relate. 

It  is  not  disputed  that  the  city  received  the  benefit  of  the 
improvements  for  which  the  plainti if  seeks  to  recover;  and  so 
far  as  these  improvements  are  concerned  the  question  is 
whether  there  was  any  contract,  express  or  implied,  to  pay. 
The  fact  that  the  improvements  were  constructed  for  the  ben- 
efit of  the  city,  is  sufficient  to  raise  the  presumption  of  a  con- 
tract; and  it  will  not  be  contended  that  there  is  anything  in 
the  evidence  to  destroy  the  effect  of  this  presumption.  But  in^ 
our  opinion  the  plaintiff  is  entitled  to  recover  upon  the  con- 
tracts under  which  the  improvements  were  made.  It  is  true 
there  is  no  evidence  that  the  agent  who  signed  these  contracts 
on  behalf  of  the  city  was  expressly  authorized  to  do  so;  but  it 
sufficiently  appears  that  the  city  authorities  were  cognizant  of 
the  facts,  and  their  silence,  under  the  circumstances,  was 
equivalent  to  a  direct  sanction  of  the  acts  of  the  agent,  and 
estops  the  city  from  denying  his  authority.  It  was  well 
known  that  these  contracts  involving,  as  was  supposed,  the 
liability  of  the  city,  were  the  only  considerations  inducing  the 
construction  of  the  improvements,  and  now  that  the  improve- 
ments have  been  completed,  and  the  city  has  received  the 
benefit  of  them,  it  is  too  late  to  repudiate  the  conti*acts  and 
avoid  responsibility.  It  is  necessary  to  enumerate  the  various 
acts  of  the  city  government  in  relation  to  these  contracts. 
They  were  acquiesced  in  from  the  commencement  to  the  com- 
pletion of  the  improvements,  and  until  the  city  had  received 
all  the  benefit  to  be  derived  from  their  performance,  their  va- 
lidity was  never  called  in  question.  We  think  that  upon  no 
principle  of  lAw  or  equity  can  this  be  done  now.     It  would  be 
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a  fraud  upon  the  plaintiff  to  permit  it,  and  it  is  a  proper  case 
in  which  to  invoke  the  protection  of  an  estoppel. 

In  reference  to  the  warrants,  the  rights  of  the  plaintiff 
stand  upon  a  different  footing.  They  are  drawn  upon  a  par- 
ticular fund  and  cannot,  therefore,  be  regarded  as  either  bills 
of  exchange  or  promissory  notes.  The  designation  of  the  fund 
was  not  intended  as  a  mere  direction  to  the  treasurer,  and  such 
is  not  its  legal  effectw  He  had  no  discretion  of  the  mode  or 
means  of  payment.  He  was  required  to  pay  from  moneys  be- 
longing to  the  fund  mentioned  in  the  warrants  and  was  not  at 
liberty  to  resort  to  any  other  source  for  that  purpose.  The  ef- 
fect of  the  warrants  must  be  controlled  bv  the  terms  and  con- 
ditions  expressed  upon  their  face,  and  these  are  too  plain  to 
admit  of  any  doubt  as  to  their  construction.  The  failure  to  pay 
them  did  not  alter  their  nature,  or  so  change  their  legal  effect 
as  to  render  them  the  proper  subjects  of  an  action.  The  only 
remedy  was  an  action  upon  the  original  indebtedness,  and  in 
such  an  action  it  is  possible  that  the  warrants  might  have  been 
used  as  evidence  for  the  purpose  of  establishing  the  indebted- 
ness. It  is  clear,  however,  that  no  action  can  be  maintained 
upon  the  warrants  themselves. 

Our  conclusion  is  that  the  right  of  the  plaintiff  to  recover 
is  limited  to  the  amount  specified  in  the  contracts  to  which 
we  have  referred,  and  legal  interest  upon  such  amount.  The 
judgment  is  for  a  larger  sum  than  the  plaintiff  is  entitled  to 
recover,  and  must,  therefore,  be  reversed.  Upon  the  return  of 
the  cause  the  court  below  will  render  a  judgment  in  accord- 
ance with  this  opinion. 

Judgment  bevebsed  and  oause  bemanded. 
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DOCTRINE  IN  CASE  OP  EXECUTED  CONTRACTS. 


NINETEENTH  SELECTED  CASE. 

Allegheny  Onr  v.  MoCltjekai?  &  Oo.* 

A  municipal  corporation  is  liable  for  the  contracts  of  its  officers,  even  when 
not  expressly  authorized,  when  such  contracts  were  entered  into  publicly, 
and  in  such  a  manner  as  to  be  within  the  knowledge  of  the  corporators. 
The  city  of  Allegheny  is,  therefore,  liable  for  scrip  under  the  denomina- 
tion of  five  dollars,  issued  by  its  corporate  officers,  with  twenty  per  cent 
interest  thereon,  by  the  provisions  of  the  act  of  12th  Aprils  1828,  f<Mr- 
bidding  the  circulation  of  small  notes. 

The  act  of  12th  April,  1828,  is  not  repealed  by  the  resolution  of  1st  June, 
1842;  this  latter  merely  increased  the  penalty  on  issuing  such  notes. 

Municipal  corporations  are  within  the  provisions  of  the  act  of  1828. 

A  suit  against  such  a  corporation  for  issuing  small  notes  is  not  barred  by 
the  sixth  section  of  the  act  of  March  29th,  1785,  because  not  brought 
within  two  years  after  the  issuing  of  the  notes — the  twenty  per  cent  is 
not  a  forfeiture  incurred  at  the  time  of  issuing  the  notes. 

Though  the  holders  of  such  notes  may  have  distinct  remedies  against  the 
corporation  and  the  officers  who  signed  the  notes  and  gave  them  cur- 
rency by  th^ir  names,  they  can  have  but  one  satisfiactiQn. 

These  were  writs  of  error  to  the  District  Court  of  Alle- 
gheny county. 

These  were  two  suits  brought  by  McClurkan  &  Co.,  to  the 
same  term.  Writs  issued  in  August,  1849,  the  one  against 
the  mayor,  aldermen  and  citizens  of  Allegheny,  for  issuing  the 
notes  or  city  scrip  in  question;  the  other  against  Harry  Camp- 
bell, for  having,  in  his  capsfcity  of  mayor,  signed  the  notes  on 
which  the  suit  was  founded. 

The  narr,  contained  a  schedule  of  the  notes,  dated  in  1847, 
1848  and  1849,  amounting  in  all  to  $3,942. 

They  were  actions  for  debt  for  the  sum  of  $8,942,  for  that 
amount  of  notes  or  city  scrip,  issued  by  the  defendants,  and 
held  by  the  plain tiflfe;  and  also  for  twenty  per  cent  interest 
thereon,  in  pursuance  of  the  act  of  Assembly,  passed  12th  of 

•  Beported  In  U  Pa.  St.,  81  (1S60). 
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April,  1828,  forbidding  the  circulation  of  small  notes  under  the 
denomination  of  five  dollars. 

And  thereto  the  defendants  pleaded  that  they  had  not  issued 
and  circulated  the  notes  declared  upon,  and  issue  was  joined 
thereon.  And  afterwards,  on  the  28th  February,  1850,  the 
same  issue  came  on  to  be  tried  before  Hon.  Walter  H.  Low- 
siE,  Assistant  Judge  of  said  court,  and  on  the  trial  thereof,  the 
plaintiffs,  in  order  to  maintain  and  prove  the  issue,  gave  in 
evidence  certain  ordinances  of  the  select  and  common  councils 
of  the  city  of  Allegheny,  authorizing  the  issue  of  said  notes, 
and,  therefore,  a  verdict  was  rendered  in  favor  of  the  plaintiffs, 
and  the  following  question  was  reserved  by  the  court;  viz., 
Can  the  select  and  common  council  of  the  city  of  Allegheny, 
a  municipal  corporation,  subject  their  constituents  to  the  pen- 
alty of  the  act  of  12th  April,  1828,  concerning  small  notes, 
etc.,  by  creating  a  circulating  medium  of  small  notes,  etc., 
contrary  to  the  provision  of  that  law?  If  it  be  decided  that 
the  councils  may  thus  bind  their  constituents,  then  judgment 
is  to  be  entered  for  the  plaintiffs  for  the  amount  of  the  notes 
declared  upon,  with  twenty  per  cent  interest. 

If  otherwise,  judgment  is  to  be  entered  for  the  defendants, 
or  for  the  plaintiffs  for  the  amount  of  said  notes,  without 
interest,  as  the  court  shall  adjudge. 

Afterwards,  on  the  16th  of  April,  1850,  the  said  reserved 
question  came  on  for  hearing  before  the  court,  and  was  argued 
by  counsel,  and  on  consideration  thereof,  was  decided  in  favor 
of  the  plaintiffs,  and  judgment  accordingly  entered  in  their 
favor.  And  inasmuch  as  the  said  matters  do  not  appear  by 
the  said  record  aforesaid,  tlie  counsel  for  the  defendants  did 
then  and  there  except  to  the  decision  of  the  court  on  the  said 
question. 

It  was  assigned  for  error,  and  the  court  erred: 

1.  In  sustaining  the  demurrer. 

2.  In  entering  judgment  on  the  point  reserved  in  favor  of 
the  plaintiffs. 

3.  In  entering  judgment  for  a  greater  sum  than  was  de- 
clared for.. 
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The  opinion  of  the  court  was  delivered  September  23d,  by 

COULTEB,  J. 

The  charter  or  act  of  Assembly  incorporating  the  city  ol 
Allegheny  was  not  produced  or  read  on  the  argument;  but  I 
take  it  for  granted  that  it  contains  no  express  authority  to  the 
corporation  to  issue  such  notes  as  those  embraced  in  this  ac- 
tion. But  it  does  not  follow  that  the  corporators  are  there- 
fore not  answerable  for  them  in  their  corporate  capacity.  They 
have  received  value  for  them  in  the  various  public  works  and 
improvements  erected  and  made  in  the  city  through  their  in- 
strumentality, and  it  hardly  comports  well  with  fair  dealing, 
that  they  should  seek  to  exonerate  themselves  from  a  debt  on 
this  account,  contracted  by  and  through  their  accredited 
agents,  and  with  their  silent  acquiescence.  It  is  not  univer- 
sally true  that  a  corporation  cannot  bind  the  corporators  be- 
yond what  is  expressly  authorized  in  the  charter.  There  is 
power  to  contract  undoubtedly,  and  if  a  series  of  contracts 
have  been  made  openly  and  palpably  within  the  knowledge  of 
the  corporators,  the  public  have  a  right  to  presume  that  they 
are  within  the  scope  of  the  authority  granted.  A  bank  which 
has  long  been  in  the  habit  of  doing  business  of  a  particular  de- 
scription would  not  be  exonerated  from  liability  because  such 
business  was  not  expressly  authorized  in  its  charter. 

The  object  of  all  law  is  to  promote  justice  and  honest  deal- 
ing when  that  can  be  done  without  violating  principle.  I 
cannot  perceive  that  any  principle  is  violated  by  holding  a 
corporation  liable  for  the  contracts  of  its  accredited  agents, 
even  not  expressly  authorized,  where  these  contracts,  for  a 
series  of  times,  were  entered  into  publicly,  and  in  such  a  man- 
ner as  by  necessary  and  irresistible  implication  to  be  within 
the  knowledge  of  the  corporators.  It  was  the  acquiescence  of 
the  corporators,  and  the  habit  and  custom  of  business  of  the 
corporation,  which  induced  the  public  to  give  credit  to  the 
scrip  or  notes,  which  was  evidence  of  contract.  But  ^hen  to 
this  circumstance  we  add  that  the  corporators  themselves  re- 
ceived the  value  of  these  notes  or  contracts  in  the  erection  of 
improvements  in  the  city,  and  enjoyed  and  still  enjoy  the 
value  of  them,  the  conclusion  is  irresistible  that  the  corpora- 
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tors  ought  to  pay  them  by  the  assessment  of  taxes  on  the  cor- 
porators, if  it  has  no  other  available  means.  The  debt  is  doe 
by  positive  engagement — it  is  due  ex  cequo  et  bono — in  the 
forum  of  conscience,  and  the  forum  of  law.  One  rule  of  law 
is  often  met  and  counterchecked  by  another  of  equal  force,  so 
that  althbugh  the  corporators  are  in  general  protected  from 
unauthorized  acts  of  their  agents,  yet  at  the  same  time  a  rule 
of  equal  force  requires  that'  they  should  not  deceive  the  pub- 
lic, or  lead  them  to  trust  and  confide  in  unauthorized  acts  of 
their  agents.  If  they  receive  the  avails  and  value  of  those  acts, 
it  is  implicit  evidence  that  they  consented  to  and  authorized 
them.  They  adopt  the  act  and  are  responsible  to  those  who 
on  the  faith  of  sucli  acquiescence  and  approbation  trusted  their 
agents.  I  speak  now  upon  the  basis  of  such  contracts  not 
being  prohibited  by  statute.  It  is  contended,  however,  that 
the  issuing  of  such  contracts  were  positively  prohibited  by  the 
statute  of  the  12th  of  April,  1828.  That  act  in  the  first  sec- 
tion prohibits  corporations  from  issuing  such  contracts  or 
notes  as  those  embraced  in  this  action,  and  the  second  section 
imposes  a  penalty  of  $5  for  so  doing,  so  that  according  to  the 
usual  construction  of  such  statutes,  the  notes  would  be  void 
and  irrecoverable,  as  the  statute  imposes  a  penalty  on  their 
issue,  if  there  was  not  in  the  statute  itself  the  seed  and  ele- 
ments of  a  contrary  conclusion. 

The  third  section,  however,  provides  that  no  such  notes  or 
bills  as  described  in  the  first  section,  shall  be  held  or  taken  to 
be  void  or  null  by  reason  of  the  said  statute,  but  the  suit  may 
be  brought  and  sustained,  notwithstanding  anything  con- 
tained in  the  act,  and  a  recovery  be  had  for  the  principal  sum 
due  with  interest,  as  provided  in  the  fourth  section,  at  the 
rate  of  twenty  per  cent  per  annum,  from  the  date  when  such 
notes  were  issued. 

If  the  first  and  second  sections  are  the  bane  of  the  note- 
holders, the  other  sections  are  its  antidote,  and  these  remedial 
provisions  are  in  accordance  with  the  principles  stated  in 
the  commencement  of  the  opinion;  to  wit,  that  although 
the  issuing  of  the  notes  may  not  be  authorized,  yet  the  cor- 
poration is  bound,  having  received  value,  and  deluded  the 
public  into  a  belief  that  they  were  good  and  valid.    The  great 
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object  of  these  remedial  provisions  was  to  protect  the  public, 
whilst  the  first  and  second  sections  of  this  act  were  to  deter  from 
snch  contracts.  The  second  contained  a  penalty  eo  nomine^  bat 
if,  in  defiance  of  that,  the  corporation  issued  the  scrip,  still 
they  were  held  liable  for  the  amount,  with  a  large  additional 
interest,  and  this  was  the  true  policy.  For  if  the  notes  had 
been  made  utterly  void  and  irrecoverable,  the  statute  would 
have  played  into  tlie  hands  of  tHe  corporators,  and  enabled 
them  to  accomplish  the  very  object  which  it  was  the  design 
of  the  legislature  to  prevent,  that  is,  to  defraud  the  public 

The  provisions  of  the  statute  are  very  plain,  and  intelligi- 
ble. They  announce  two  propositions:  First,  you  violate 
the  law,  and  incur  a  penalty  if  you  issue  small  notes  under 
five  dollars,  and  put  them  in  circulation  currently;  but  if  you 
will  violate  the  law,  and  issue  them  and  incur  the  pen- 
alty, you  shall  pay  the  holder  the  uttermost  cent  you  engage 
to  pay  on  their  face,  and  in  addition,  if  he  is  compelled  to 
bring  suit,  you  shall  pay  interest  at  the  rate  of  twenty  per  cent 
per  annum.  We  endeavor,  proclaims  the  sovereign  author- 
ity of  the  State,  to  prevent  you,  and  save  you,  but  if  we  can- 
not, still  we  will  not  assist  in  defrauding  the  public;  you 
shall  pay  the  innocent  holder  of  your  contracts  every  cent 
you  promise,  and  if  you  put  him  to  trouble,  and  the  delay 
of  a  lawsuit,  you  shall  pay  in  addition  twenty  per  cent  interest. 
Any  other  course  on  the  part  of  the  legislature,  would  have 
been  like  a  man  fiaggellating  himself  because  he  liad  received 
injury  from  another.  The  legislature  did  not  choose  to  pnn- 
nish  the  public  who  had  innocently  received  such  notes,  but 
endeavored  to  punish  those  who  had  unlawfully  issued  them 
by  compelling  them  to  redeem  their  engagements  with  suit- 
able interest,  a  very  sensible  and  judicious  policy,  which  we 
will  endeavor  fairly  to  carry  out. 

The  statute  of  12th  April,  1828,  does  not,  therefore,  make 
these  bills  and  notes  null  and  void  in  the  hands  of  the  holder, 
but,  on  the  contrary,  does  expressly  make  them  valid  and  re- 
coverable in  the  hands  of  the  holder,  and  good  against  the  cor- 
poration. It  is  alleged,  however,  by  the  corporation,  that  the 
act  of  1828  is  repealed  by  the  resolution  of  the  legislature 
passed  on  the  Ist  of  June,  1842.  This  act,  however,  does  noth- 
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ing  more  than  increase  the  penalty  for  issuing  the  notes.  The 
penalty  in  the  act  of  1828  is  95  for  the  issuing  of  every  note — 
the  penalty  in  the  act  of  1842  is  $50.  It  is  admitted  that  a 
subsequent  act,  covering  the  whole  subject-matter  of  a  former 
one,  superseding  and  supplying  it,  does  impliedly  repeal  the 
former.  But  implied  or  inferential  repeals  of  former  statutes 
are  not  adopted  by  the  courts  upon  light  grounds,  because  if 
the  legislature  intended  a  repeal  nothing  was  more  easy  than 
to  say  it.  It  would  be  the  most  covert  and  most  dangerous 
mode  of  judicial  legislation  and  the  most  susceptible  of  abuse. 
There  is  not  a  shadow  of  intent  manifest  in  the  act  of  1842  to 
repeal  the  act  of  1828;  and  what  is  decisive  against  its  being 
a  repeal  by  implication  is,  that  it  does  not  cover  tha  whole 
ground,  and,  therefore,  does  not  supply  the  act  of  1828.  It 
does  not  touch  the  remedial  parts;  it  has  no  allusion  to  the 
validity  or  recoverability  of  the  notes,  worthless  or  valueless  in 
the  hands  of  the  holders  who  had  received  them  for  value.  It 
would  have  been  a  suicidal  policy  as  it  regarded  the  public,  a 
wanton  infi*action  of  the  remedial  parts  of  the  act  of  1828, 
without  motive,  design,  or  effect,  other  than  that  of  assisting 
the  corporations  to  evade  the  liability  imposed  upon  them  by 
that  act,  on  the  faith  of  which  the  public  had  received  such 
notes.  It  would  have  the  effect  of  an  ^a;  post  facto  law  in  its 
most  odious  features,  by  rendering  that  invalid  which  was 
made  of  value  by  a  previous  law. 

Whether  the  penalty  in  the  act  of  1842,  which  is  its  whole 
form  and  substance,  absorbs  the  penalty  in.  the  second  section 
of  the  act  of  1828,  I  stop  not  to  enquire.  That  is  of  no  conse- 
quence in  this  proceeding.  But  it  is  very  clear,  and  so  ruled, 
that  it  does  not  repeal  or  impair  the  remedial  parts  of  the  act 
in  favor  of  noteholders  nor  touch  their  remedies.  It  alters  or 
increases  the  penalty  as  a  crime,  making  it  indictable,  but  al- 
ters not  the  civil  liabilitv. 

It  is  almost  superrogatory  to  make  any  observation  on  the 
point  which  assumes  that  the  act  of  1828  does  not  reach  or 
affect  municipal  corporations.  Because,  if  we  allow  to  the 
legislature  of  that  year  any  sense,  any  knowledge  of  the  his- 
tory of  the  times,  we  must  be  constrained  to  admit  that  mu- 
nicipal corporations  were  chiefly  in  the  legislature's  mind. 
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There  were  previous  enactments  on  the  subject  in  relation  to 
banks.  But  a  flood  of  these  small  notes,  poured  out  before 
1828  from  almost  every  municipal  corporation  in  the  State, 
had  fairly  deluged  the  Commonwealth.  Every  man's  pocket 
had  them,  and  every  man's  fingers  were  made  greasy  by  them. 
"We  doubt  not  the  intent  of  the  legislature.  Tlie  words  of  the 
act  are  ample  to  embrace  them.  The  existing  evil  required 
them  to  be  embraced,  and  if  they  had  not  been  embraced  the 
legislation  would  have  been  totally  defective.  They  were 
clearly  within  the  mischief,  and  as  clearly  within  the  enact- 
ment 

The  remaining  point  to  be  examined  is  whether  these  suits 
are  baijed  by  any  statute  of  limitations.  It  is  not  pre- 
tended that  they  are  barred  by  the  statute  of  limitations, 
properly  so  called,  passed  March  27,  1713.  But  it  is  con- 
tended that  they  are  barred  by  the  sixth  section  of  the  act  of 
March  26, 1785,  whicli  provides  that  when  a  suit  is  brought  to 
recover  any  forfeiture  upon  any  penal  act  of  Assembly,  when 
the  forfeiture  is  limited  to  the  Commonwealth  only,  it  shall  be 
brought  within  two  years  after  the  offense  is  committed,  and 
when  the  forfeiture  is  limited  to  the  Commonwealth  and  to  any 
one  who  shall  prosecute  in  that  behalf,  such  suits  shall  be 
brought  within  one  year  next  atler  the  offense  was  committed, 
This  point  assumes  as  a  postulate  that  the  twenty  per  cent  is 
a  forfeiture  incurred  when  the  offense  was  committed.  But 
there  was  no  forfeiture  at  the  time  of  issuing  the  notes,  ex- 
cept for  the  five .  dollar  penalty,  properly  so.  called.  The 
twenty  per  cent  would  not  accrue  until  time  had  run,  and 
would  never  accrue  if  the  notes  had  been  honestly  redeemed 
without  suit.  The  act  provides  that  in  such  suits  or  actions 
(that  is,  those  brought  for  the  recovery  of  the  bills),  if  the 
same  shall  be  determined  in  favor  of  the  plaintiff,  judgment 
shall  be  rendered  for  the  principal  sum  due  on  such  notes, 
together  with  interest,  at  the  rate  of  twenty  per  cent  per 
annum.  Here  is  no  forfeiture  to  the  Commonwealth  alone, 
nor  limited  to  the  Commonwealth  and  any  person  who  shall 
prosecute  for  the  forfeiture.  The  category  of  the  statute  of 
1785  does  not  occur. 

There  is  no  forfeiture  of  any  sum  to  the  Commonwealth  or 
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anybody  and  the  Commonwealth,  except  as  to  the  five  dollar 
penalty.  The  additional  rates  of  interest  is  a  subsequent 
matter  to  the  commission  of  the  offense  of  issaing  the  notes, 
and  accrues  only  upon  the  suit  brought  for  the  notes,  and 
judgment  being  entered  for  the  plaintiff  therein.  By  the  act 
of  the  SOth  of  March,  1821,  regulating  bills  of  exchange, 
accumulated  or  increased  interest  or  damage  is  given  in  cer- 
tain cases  of  protested  bills.  *  Thus  five  per  cent  when  the  bill 
is  drawn  upon  persons  in  any  other  State  than  Louisiana,  and 
protested,  in  addition  to  the  common  interest,  costs  and 
charges  is  given,  and  when  it  is  drawn  on  Louisiana,  ten  per 
cent;  and  so  when  drawn  on  various  other  quarters  of  the 
world  there  is  a  gradation  of  twenty-five  per  cent.  Yet  it 
has  never  been  held  that  this  was  a  penalty,  and  brought  the 
limitations  of  1785  down  upon  the  holders  of  the  protested 
notes  or  bills.  Like  the  case  in  hand  it  is  a  civil,  not  a  penal 
remedy  or  proceeding;  such  as  a  qui  tarn  action  for  a  future 
penalty.  It  is  given  as  compensation  to  the  holders  of  the 
notes  in  either  case  for  additional  trouble  not  contemplated  in 
the  original  contract.  But  admitting  that  the  limitation  of 
the  act  of  1786  does  apply  (which,  for  myself,  I  very  much 
doubt),  it  is  ruled  by  this  court  that  it  is  a  limitation  for  two 
years,  and  that  saves  all  the  notes  embraced  in  this  suit,  inas- 
much as  this  suit  is  not  brought  in  the  name  of  the  Com- 
monwealth for  the  use  of  any  one  who  prosecutes  for  a  for- 
feiture. 

The  limitation  of  one  year  in  the  act  of  1785  cannot  apply, 
unless  we  do  violence  to  the  words  of  the  act  and  substitute  a 
phraseology  of  our  own.  But,  instead  of  enlarging  the  con- 
struction, I  would  incline  to  the  most  rigid  adherence  to  the 
words  of  the  act.  It  was  passed  long  before  these  exigencies 
had  occurred  or  were  contemplated  by  the  framers  of  our  stat- 
utes, and  if  applied  as  contended  for,  would,  in  a  great  meas- 
ure frustrate  the  intents  of  the  act  of  1828.  Tlie  limitation, 
therefore,  of  one  year  does  not  apply  to  these  suits. 

The  plaintiffs  in*  error  might  have  avoided  this  accumulated 
or  increased  interest,  if  they  had  provided  for  the  payment  by 
suitable  means  or  actually  paid  the  notes,  as  it  was  their  duty 
to  do  by  the  tenor  of  their  engagements.    But  instead  of  doing 
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that,  they  recklessly  folded  their  arms,  whilst  many  a  poor  and 
worthy  man  and  woman  suffered  by  their  acts. 

But  having  put  on  a  bold  and  swashing  defiance  of  the  policy 
and  laws  of  the  State,  and  playing  their  cards,  reckless  as  to 
who  suffered,  it  remains  for  the  man  who  has  expended  his 
toil  and  his  sweat,  and  his  means  for  these  notes  to  play  his, 
and  claim  the  benefit  of  the  laws. 

We  cannot  permit  our  mind  to  be  swerved  by  any  mystifi- 
cation of  legal  principles  or  any  refined  subtlety  of  distinc- 
tion. The  corporation  is  bound  by  law  to  pay  these  notes, 
and  they  are  bound  by  law,  when  suit  is  brought  and  judg- 
ment is  rendered  against  them,  to  pay  twenty  per  cent  in- 
terest. 

I  may  add,  however,  that  in  the  opinion  of  this  court, 
although  tlie  plainti^s  are  allowed  by  the  act  distinct  reme- 
dies against  those  who  issued  their  notes  and  gave  them  cur- 
rency by  their  names,  that,  nevertheless,  they  are  entitled  to 
but  one  satisfaction — the  face  of  the  note  and  twenty  per  cent 
interest,  on  the  same  principle  tliat  the  indorser  or  holder  of 
a  negotiable  note  may  bring  an  action  against  the  maker  and 
each  of  the  indorsers,  and  recover  against  them  severally,  but 
can  have  only  one  satisfaction ;  and  so  as  to  joint  trespassers, 
although  a  suit  may  be  maintained  against  each  trespasser, 
only  one  satisfaction  can  be  recovered. 

JUDGMEIirr  APFIBMED. 


NOTES. 

Caaes  irreooneilable.— It  is  evident  that  some  of  the  doctrines  of  tbe 
foregoingr  leading  cases  are  contradictory  and  irreconcilable;  and  especially 
are  they  irrecondlable  with  the  doctrine  maintained  in  some  of  the  leading 
cases  relating  to  the  liability  of  private  corporations  on  ezecnted  ultra  vUta 
contracts,  and  with  the  doctrine  that  a  recovery  may  be  had  of  the  consider- 
ation of  such  contracts,  where  a  recovery  upon  the  contract  itself  is  not 
allowed. 

In  the  case  of  Zottman  v.  San  Francisco,  20  Cal.,  96,  the  facts,  as  stated 
by  the  court,  were  substantially  these:  In  1854  the  city  of  Ban  Francisco 
entered  iikio  a  contract  with  the  plaintiff  and  another  for  the  improvement 
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of  certain  poblic  property  of  the  city,  known  as  "PortsmonCh  Square,'*  in 
accordance  with  certain  plans  and  specifications,  the  woric  to  be  performed 
under  the  superyision  of  a  superintendent  to  be  selected  by  the  city  council, 
and  to  be  completed  to  the  satisfaotion  of  a  special  committee  to  be  appointed 
by  such  council.  A  portion  of  the  work  consisted  of  the  construction  of  an 
iron  fence  around  said  square.  The  contract  was  made  pursuant  to  an  ordi- 
nance of  the  city,  and  no  question  was  raised  as  to  its  validity. 

Afterward,  the  special  committee  and  the  superintendent,  upon  an  exam- 
ination of  the  plans  and  specifications,  came  to  the  conclusion  that  the  work 
about  the  fence  should  be  made  more  permanent  and  durable  than  provided 
for  in  the  contract,  and  that  instead  of  a  wooden  base  for  the  fence,  it  should 
be  stone;  and,  as  no  provision  was  made  in  the  contract  for  painting  the 
fence,  and  this  was  deemed  essential  to  preserve  it  from  rusting,  and  to 
render  it  useful  as  well  as  ornamental,  the  contractors  were  ordered  by  them, 
in  the  presence  of  the  cit^^  attorney,  the  president  of  the  board  of  aldermen 
and  different  members  of  the  board,  to  perform  this  extra  work,  and  assured 
by  them  that  they  should  receive  pay  therefor.  This  extra  work  was  done, 
with  the  full  knowledge  of  all  the  members  of  the  city  council  and  with  their 
approval,  but  it  did  not  appear  that  the  work  was  directed  or  accepted  by 
any  action  of  the  city  council.  A  bill  was  presented  by  the  contractors  to 
the  special  committee  for  the  extra  work,  but  it  did  not  appear  that  it  was 
presented  to  or  acted  upon  by  the  board.  The  plaintiff,  having  acquired  the 
interest  of  the  other  contractor  by  assignment,  brought  the  suit  to  recover 
for  the  extra  work.  The  court  below  held  there  was  no  evidence  of  any 
ordinance  of  the  city  authorizing  the  extra  work,  and  judgment  was  ren- 
dered against  the  plaintiff,  from  which  he  appealed. 

FiBiJ),  C.  J.,  who  delivered  the  opinion  of  the  court,  observed:  '*  It  is 
not  pretended  that  the  superintendent  or  special  committee  had  any  author- 
ity to  enter  into  any  contract  on  behalf  of  the  city.  Their  powers  were  lim- 
ited to  the  execution  of  the  original  contract  and  did  not  embrace  the  mak- 
ing of  a  new  or  different  one.  But  it  is  contended  in  substance:  1.  That  as  the 
employment  of  the  contractors  to  perform  the  extra  work,  which  included  the 
furnishing  of  the  necessary  materials,  was  known  to  the  individual  members 
of  the  common  council,  and  was  approved  by  them,  an  adoption  and  ratifi- 
cation of  the  employment  by  the  corporation  are  to  be  presumed;  and, 
2.  That  the  corporation  has  received  the  benefit  of  the  extra  work  of  the  con- 
tractors, and  is  in  consequence  liable  to  thdm  upon  an  implied  contract.  The 
positions  of  the  learned  counsel  of  the  appellant  are  not  stated  in  this  form, 
but  his  argument  is  to  that  purport.  If  the  positions  thus  stated  cannot  be 
maintained  his  case  must  fail. 

* '  1 .  An  examination  of  the  clauses  of  the  charter  of  the  city  then  in  force, 
with  reference  to  improvements  and  to  contracts  for  work,  will  show  the  unten- 
able character  of  the  first  position.  The  charter  was  the  source  of  all  the  power 
which  could  be  exercised  on  the  subject.  Looking  to  that  instrument  we 
find  that  it  vested  in  the  conmion  council  the  legislative  power  of  the  city 
and  clothed  them  with  exclusive  authority  over  improvements  of  the  city 
property,  and  prescribed  the  mode  in  which  the  authority  should  be  exer* 
ciaed.    It  empowered  the  council  to  pass  *  all  proper  and  necessary  laws  * 
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for  such  improvements  (Art.  3,  Sec.  13),  and  it  required  '  every  ordinance 
providinfsr  for  any  specific  improvement  *  to  be  published  after  its  passage  by 
one  board,  and  before  its  transmission  to  the  other,  with  the  ayes  and  noes, 
in  some  city  paper  (Art.  3,  Sec.  4),  and  it  declared  that  all  contracts  for  work 
should  be  let  to  the  lowest  bidder,  after  notice  given  through  the  public 
journals  ( .\rt.  6,  Sec.  7).  These  provisions  whilst  conferring:  authority  upon 
the  common  council,  also  fixed  the  bounds  of  the' action.  Beyond  them  they 
could  not  go,  and  give  them  validity.  They  could,  therefore,  only  provide 
jor  any  specific  improvement  of  the  city  property  by  the  passage  of  a  law, 
jhat  is,  an  ordinance,  for  that  purpose. 

"  '  Laws '  and  *  Ordinances,"  when  applied  to  the  acts  of  municipal  cor- 
porations are  synonymous  terms,  and  were  so  used  in  the  charter  (Art.  3, 
Sec.  3).  And  to  apprise  the  public  of  the  improvement  contemplated,  and 
thus  give  an  opportunity  to  suggest  objections  to  the  same,  and  to  prevent 
improvident  legislation  on  the  subject,  the  clause  was  inserted  in  the  charter 
requiring  the  publication  of  the  ordinance  for  the  improvement,  after  its 
passage  by  one  board  before  its  consideration  by  another  board.  '  And  even 
when  the  ordinance  had  become  a  law,  to  prevent  favoritism  or  fraud  on  the 
part  of  the  common  council  or  the  officers  of  the  city,  the  provision  was  added 
for  giving  the  contract  to  the  lowest  bidder  after  due  notice  in  the  public 
journals.  A  contract  made  in  disregard  of  these  stringent  but  wise  provis- 
ions cannot  be  the  ground  of  any  claim  against  the  city.  Individual  mem- 
bers of  the  common  council  were  not  invested  by  the  charter  with  any  power 
to  improve  the  city  property,  and  any  directions  given  or  contracts  made  by 
them  upon  the  subject,  had  the  same  and  no  greater  validity  than  like  direc- 
tions given  and  like  contracts  made,  by  any  other  residents  of  the  city  assum- 
ing to  act  for  the  corporation.  And  if  individual  members  could  not  thus 
make  any  valid  contract  originally  they  could  not  by  any  subsequent  ap- 
proval or  conduct  impart  validity  to  the  contract.  But  we  go  further  than 
this:  the  common  council  could  not  even  by  any  subsequent  action,  give  val- 
idity to  a  contract  thus  made.  The  mode  in  which  alone  they  could  bind 
the  corporation  by  a  contract  for  the  improvement  of  city  property  was  pre- 
scribed by  the  charter,  and  no  validity  could  be  given  by  them  to  a  contract 
made' in  any  other  manner.  The  rule  is  general  and  applies  to  the  corpo- 
rate authorities  of  all  municipal  bodies;  when  the  mode  in  which  their  power 
on  any  given  sulgect  can  be  exercised  is  prescribed  by  their  charter,  that 
mode  must  be  followed.  The  mode  in  such  cases  constitutes  the  measure  of 
power.''  Head  v.  The  Provident  Ina.  Co.,  2  Ca,  156;  MeCraeken  r.  San 
Francisco,  16  Cal.,  591;  Farmers*  Loan  dt  Trust  Co,  v,  Carroll,  5  Barb., 
649;  New  York  Fire  Ins.  Co.  v.  Ely,  5  Conn.,  568;  Brady  v.  Mayor  of  New 
York,  16  How.  Pr.,  432. 

On  the  question  of  liability  on  an  implied  contract  on  the  ground  of  hav- 
ing received  the  benefit  of  the  extra  work.  Chief  Justice  Field  observed; 
**The  second  position  of  the  appellant  that  the  corporation  has  received  the 
benefit  of  the  extra  work  of  the  contractors,  and  is  in  consequence  liable  to 
them  upon  an  implied  contract  is  as  untenable  as  his  first  position.  Indeed 
the  argument  which  meets  the  first  position  shows  the  unsoundness  of  the 
second.    If  the  common  council  could  not,  by  any  subsequent  action,  affirm 
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and.  ratify  a  contract  originally  made  in  disre^srard  of  the  requirements  of  the 
charter,  so  as  to  fasten  a  liability  upon  the  corporation,  it  is  difficult  to  per- 
ceive how  the  benefit  which  may  have  resulted  to  the  city  in  the  improve- 
ment of  her  property  from  the  performance  of  the  unauthorized  and  illegal 
contract  could  create  any  such  liability.  We  do  not  question  the  general 
doctrine  that  where  one  receives  the  benefit  of  another's  work  he  is  bound  to 
pay  for  the  same,  but  we  deny  its  application  to  a  case  like  the  present.  The 
extra  work  for  which  the  action  is  brought  was  performed  without  the  request 
of  the  corporation;  it  could  therefore,  of  itself,  impose  no  obligation  upon 
the  corporation  any  more  than  if  the  contractors  had  made  any  other  im- 
provements to  the  city  property  upon  an  unauthorized  contract  with  indi- 
vidual members  of  the  common  council,  or  upon  their  own  voluntary  action 
independent  of  any  such  contract.  The  extra  work  having  been  thus  per- 
formed without  request  the  common  council  had  no  authority  after  it  was 
performed  to  agree  to  pay  what  it  was  reasonably  worth.  There  is  indeed 
no  evidence  in  the  record  that  the  extra  work  was  ever  considered  by  either 
board;  but  we  do  not  rest  our  opinion  upon  the  want  of  evidence  as  to  the 
action  of  the  common  council  on  the  subject,  but  upon  the  want  of  power. 
They  could  not,  as  we  have  already  shown,  from  the  restrictions  imposed 
by  the  charter  upon  their  powers,  have  made  a  valid  contract  in  advance  to 
pay  the  contractors  the  reasonable  value  of  the  extra  work— -the  charter 
requiring  all  contracts  for  the  improvement  of  the  city  property  to  be  given 
out  to  the  lowest  bidder,  and  of  course  at  a  fixed  price,  after  notice  of  the 
contemplated  improvement  in  the  public  journals.  What  they  thus  had  no 
authority  to  agree  in  advance  to  pay  for  the  work,  they  had  no  authority  to 
agree  to  pay  after  the  work  was  completed.  *  *  *  To  the  applica- 
tion of  the  doctrine  of  liability  upon  an  implied  contract,  where  work 
is  performed  by  one,  the  benefit  of  which  is  received  by  another,  there  must 
not  only  be  no  restrictions  imposed  by  law  upon  the  party  sought  to  be 
charged  against  making  in  direct  terms  a  similar  contract  io  that  which  is 
implied;  but  the  party  must  also  be  in  a  situation  where  he  is  entirely  free 
to  elect  whether  he  will  accept  of  the  work,  and  where  such  election  will  or 
may  influence  the  other  party  with  reference  to  the  work  itself.  The  mere 
intention  and  use  of  the  benefit  resulting  from  the  work  where  no  such 
power  or  freedom  of  election  exists,  or  where  the  election  cannot  influence 
the  conduct  of  the  other  party  with  reference  to  the  work  performed,  does 
not  constitute  such  evidence  of  acceptance  that  the  law  will  imply  therefrom 
a  promise  of  payment.  Thus,  if  one  person  should  erect  a  cottage  upon 
the  land  of  another  without  his  request  the  conduct  of  the  architect 
could  not  be  affected  by  a  refusal  of  the  owner  of  the  land  to  accept  the 
building.  The  architect  could  not,  upon  such  refusal,  remove  the  building, 
it  having  become  attached  to  and  a  part  of  the  freehold;  nor  would  the 
owner  of  the  land  be  deemed  to  have  accepted  the  building  merely  because 
he  had  not  chosen  to  tear  it  down,  or  had  seen  fit  to  use  it  in  connection  with 
his  land.  From  the  necessity  of  the  case,  the  owner  receives  the  benefit  of 
the  building  by  reason  of  his  right  in  the  soil,  and  not  from  any  supposed 
acceptance,  without  subjecting  himself  to  any  obligation  to  payment.  So, 
too,  in  the  present  case,  from  necessity  the  corporation  received  the  benefit 
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of  the  stone  base  to  the  iron  fence  aToand  Portsmouth  Sqoare,  and  the 
painting  of  the  iron  fence  without  incarring  any  liability  therefor.''  See, 
also,  Bartholomew  v.  Jackson,  20  Johns.,  28;  Ellis  v.  Hamlin,  3  Taunt.,  52; 
Smith  V.  Brady,  17  N.  Y.,  173;  Bonsteel  v.  Mayor,  etc.,  22  N.  Y.,  162; 
Smith  V.  Brady,  17  Id.,  173;  Cunningham  v,  Jones,  20  Id.,  486.  Following 
the  case  of  ZoUman  v,  San  Francisco,  is  the  case  of  Hague  v.  City  of  Phil- 
adelphia, 48  Pa.  St.,  527. 

The  action  was  in  assumpsit,  by  the  plaintiff  against  the  city  of  Philadel- 
phia, for  extra  work  done  by  him  in  the  erection  of  a  bridge  over  the  Schuyl- 
kill River.  The  act  authorizing  the  erection  of  the  bridge,  provided,  "  that 
before  the  site,  plans,  and  specifications  are  agreed  upon  by  the  county  com- 
missioners, the  same  shall  be  submitted  to  the  county  board,  and  a  majority 
of  said  board  shall  confirm  the  same  before  commiBsionen  shall  be  allowed 
to  advertise  for  proposals  as  before  mentioned.** 

It  also  provided  that  the  *'  proposals  should  be  opened  in  the  presence  of, 
and  submitted  to,  the  couni«y  board,**  and  that  ''no  contract  for  building 
such  bridge  as  aforesaid  shall  be  made  and  entered  into  by  said  commission- 
ers, without  the  consent,  first  had  and  obtained,  of  a  majority  of  said  counly 
board.** 

The  plaintiff  was  employed  by  the  commissioners  to  build  the  bridge,  un- 
der the  authority  of  said  act  and  entered  into  a  contract  therefor  with  said 
commissioners,  but  afterwards  the  site  for  the  location  of  the  bridge  was 
changed,  and  certain  neoessaiy  extra  work  and  materials  were  furnished  by 
the  plaintiff,  by  the  direction  of  the  county  commissioners  aforesaid. 

On  the  trial  the  plaintiff  offered  to  prove  that  the  location  of  the  bridge 
was  changed  by  direction  of  said  commissioners,  in  consequence  of  the  dam- 
age which  said  location  would  cause  to  private  property  and  the  public  treas- 
ury in  consequence  of  the  streets,  necessarily  required  to  be  opened  to  suit 
said  location,  and  that  this  was  done  after  the  work  had  progressed  for  some 
time  on  the  original  location;  that  the  plaintiff  objected  to  such  change; 
but  that  said  commissioners  insisted  upon  it;  that  it  was  agreed  by  and  be- 
tween the  plaintiff  and  said  commissioners  that  the  plaintiff  should  be  paid 
by  the  county  for  any  additional  expense  incurred  by  reason  of  such  change; 
and  that  the  plaintiff  proceeded  accordingly  to  build  the  bridge  on  said  new 
site,  and  furnished  the  extra  materials  and  labor  for  which  he  claimed  pay. 

He  also  offered  to  prove  that  extra  work  and  materials,  not  specified  in  the 
original  contract,  but  found  necessary  to  strengthen  the  bridge,  were  fur- 
nished by  the  plaintiff,  by  direction  of  the  commissioners  aforesaid,  prior  to 
1854,  and  by  the  conmiissioners  of  highways,  under  the  direction  of  the  city 
councils  in  and  after  that  year;  also,  that  the  city  had  admitted  each  and 
both  of  the  claims,  by  payment  on  account;  and  that  the  county  commis- 
sioners appointed  a  superintendent,  who  was  continued  in  office  under  the 
councils  since  the  consolidation  of  the  city,  whose  duty  it  was  to  superintend 
the  work,  and  that  all  materials  now  claimed  for  were  furnished  under  his 
superintendence,  and  approved  by  him. 

These  offers  were  rejected  by  the  court,  and  a  non-suit  ordered,  which 
were  the  errors  assigned  in  the  Supreme  Court. 

In  this  case,  Aonbw,  J.,  observes :    **  Nothing  can  be  clearer  than  the  in- 
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tention  of  the  Isgialatare  expressed  in  this  act  to  limit  and  control  the  county 
commissioners  in  canyingr  out  the  authority  to  build  the  bridge.  They  are 
made  to  play  a  part  wholly  subordinate,  and  in  subjection  to,  the  county 
board.  Their  duty  is  to  prepare  the  way  for  the  contract,  to  sign  it,  and 
have  it  carried  into  execution;  but  the  essential  authority  to  decide  its  terms, 
and  authorize  its  execution,  belonged  to  the  county  board.  It  follows,  neces- 
sarily, that  there  was  no  authority  in  the  commissioners  to  change  the  site, 
the  terms  of  the  contrai^t,  or  the  plan  of  execution.  They  had  not  a  shadow 
of  right  to  do  so.  To  admit  it  would  be  to  strip  the  public  of  that  protec- 
tion which  the  act  plainly  intended  to  give  by  the  restrictions  it  imposed;  for 
to  alter  the  contract  in  these  essential  elements,  requires  all  the  authority  to 
make  it.  The  change  of  site  might  cause,  not  only  immense  additional  outr 
lay,  but  the  loss  also  of  benefits  which  it  might  be  supposed  were  within  the 
view  of  the  county  board  in  their  selection.  Changes  in  plan  and  specifica- 
tions may  open  a  wide  door  to  many  evils,  not  the  least  of  which  are  fraud 
and  favoritism. 

**  All  experience  teaches  the  utter  impossibility  of  wholly  preventing  unfair- 
ness, and  advantage  taken  in  the  execution  of  public  contracts,  even  with 
the  most  vigilant  watchfulness  of  the  public  interest.  If,  in  addition,  courts 
of  justice  hold  that  public  servants  can  without  authority  bind  the  public 
for  extras,  even  in  proper  and  honest  cases,  they  establish  a  principle  which 
will  greatly  add  to  the  demoralization  of  public  contracts,  and  the  means  of 
robbing  the  treasury  whenever  fraud  and  dishonesty  can  succeed  in  covering 
up  wrong.  Now  more  than  ever  do  we  need  a  rigid  enforcement  of  public 
contracts,  and  a  stricter  moral  discipline  to  defeat  the  varied  plans  by  which 
money  is  taken  from  the  treasury  without  authority.  The  older  we  grow  as 
a  people,  the  more  systematized  and  difficult  of  detection  do  the  schemes 
become  for  plundering  the  public;  and  among  them  all,  none  are  more 
prominent  or  successful  than  those  which  concern  contracts  and  jobs.  The 
very  elections  of  the  people  are  sometimes  guided  and  controlled  by  the  un- 
seen hands  of  rapacity.  Fraudulent  claims,  fraudulent  prices,  fraudulent 
receipts,  and  fraudulent  practices;  are  often  winked  at,  or  shared  in  by  offi- 
cials in  disregard  of  honor,  honesty,  and  oaths.*'  See,  also,  Lehigh  County 
V,  Bleckner,  5  W.  &  S.,  181. 

To  the  same  effect  is  the  decision  in  the  case  of  The  May  or  ^  etc. ,  of  Baltimore 
V,  Reynolds,  20  Md.,  1,  where  the  court  say:  '*  Instead  of  a  contract  for 
work  to  be  done  according  to  plan  and  specification  a^rreed  on,  here  is  an 
agreement  which  authorizes  the  parties  to  abandon  the  plan  and  specifica- 
tions which  they  have  just  declared  they  had  adopted,  and  execute  the 
work  according  to  future  directions  for  a  fair  and  reasonable  allowance,  to 
be  ascertained  by  one  of  the  parties  thereto  or  by  arbitration.  That  is,  the 
parties  are  to  be  remitted  to  the  remedies  resorted  to  where  there  is  no  ex- 
press, but  only  an  implied  contract,  a  quantum  meruit  or  quantum  valehat. 
It  is  impossible  to  find  in  the  resolution  [a  resolution  of  the  mayor  and  city 
council  of  Baltimore  authorizing  the  dty  commissioner  to  advertise  for 
proposals  for  building  a  jail,  to  be  advertised  in  the  daily  newspapers  of  the 
city,  and  empowering  him  with  the  consent  of  the  mayor  to  enter  into  a 
contract  for  the  same  under  certain  restrictions  and  according  to  a  certain 
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plan  and  specifications]  any  warrant  for  these  extraordinary  clauses  in  the 
articles. 

**The  appellants  never  designed  to  commit  tiie  credit  of  the  city  to  the 
custody  of  the  city  commissioner  to  be  pledged  at  his  discretion,  in  the  erec- 
tion of  any  alterations  or  improvements,  without  plan,  specification  or  price, 
previously  ascertained  and  agreed  on.  They  did  not  delegate  to  him  the 
power  to  determine  the  amount  to  be  paid  for  the  work,  except  in  the  man- 
ner prescribed  by  the  resolution.  Least  of  all  have  they  authorized  him,  in 
case  of  difference  of  opinion  to  submit  claims  against  them  to  an  arbitrator, 
whose  decision  shall  be  final  and  conclusive.'*  See,  also,  Mayor  of  Balti- 
more  v.  Eschbaek,  18  Md.,  282;  Delqfield  v.  The  State  of  Illinois,  26  Wend., 
192;  opinion  by  Verplank,  Senator. 

The  doctrines  of  the  preceding  cases  in  this  note  are  in  conflict  not  only 
with  the  leading  cases  which  we  have  copied,  but  many  of  the  acljudications 
in  relation  to  the  contracts  of  private  corporations.  If  they  are  correct,  a 
distinction  must  be  drawn  between  municipal  and  private  corporations  in  the 
application  of  the  doctrine  of  ultra  vires. 

In  Zottman  v,  San  Francisco,  supra,  it  appeared  that  the  charter  of  tiie 
city  gave  tiie  city  council  power  to  make  all  proper  and  necessary  laws  for 
the  city,  and  clothed  them  with  exclusive  authority  over  improvements  of 
the  city  property,  and  especially  authorized  them  to  pass  all  proper  and  nec- 
essary laws  for  such  improvements ;  but  required  "  every  ordinance  providing 
for  any  specific  improvement'*  to  be  published  after  its  passage  by  one  board, 
and  before  its  transmission  to  the  other  with  the  ayes  and  noes  in  some  city 
paper;  and  that  '*  all  contracts  for  work  *'  should  be  let  to  the  lowest  bid- 
der after  notice  given  through  the  public  journals.  '* These  provisions,*' 
observes  Mr.  Justice  Field,  '*  whilst  conferring  authority  upon  the  com- 
mon council,  also  fixed  the  bounds  of  their  action.  Beyond  them  they  could 
not  go  and  give  validity  to  their  acts.** 

Then,  if  the  provisions  of  the  charter  in  reference  to  the  improvement  of 
the  city  property  in  this  case  had  been  complied  with,  except  that  the  con- 
tractors were  not  the  lowest  bidders,  the  contract,  for  this  reason,  would, 
under  all  circumstances,  be  void.  If  the  bids  offered  were  sealed  and  secret, 
or  if  they  were  suppressed  and  a  knowledge  of  the  same  .withheld  from 
the  contractors,  and  no  record  made  of  the  same;  or  even  if  the  record 
should  be  fraudulentiy  made  to  show  that  the  contractors  were  the  lowest 
bidders,  when  in  fact  they  were  not,  this  would,  under  the  dedsion  in  this 
case,  make  the  contract  null  and  void. 

The  corporation,  through  its  common  council,  would  have  power  in  such  a 
case  to  make  a  contract,  except  for  the  fact  that  the  other  contracting  party 
was  not  the  lowest  bidder,  and  he  might  well  be  presumed  not  to  have  a 
knowledge  whether  or  not  he  was  the  lowest  bidder. 

It  was  observed  by  Sawyer,  G.  J.,  in  The  Miners'  Ditch  Company  v, 
Zellerhach,  37  Cal.,  586 :  '*  From  the  cases  cited  it  very  clearly  appears  that 
the  question,  as  between  stockholders  and  the  corporation,  is  very  different 
from  that  which  arises  between  the  corporation  itself  and  strangers  dealing 
with  it,  and  the  principle  established,  where  the  contest  arises  between 
strangers  and  the  corporation,  is  whether  the  act  in  question  is  one  which 
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tbe  corporation  is  not  authorized  to  perform  under  any  circumstances,  or  one 
that  may  be  performed  by  the  corporation  for  some  purposes,  but  not  for 
others.  In  the  former  case  Ihe  defense  of  ultra  vires  is  available  to  the  cor- 
poration as  against  all  persons,  because  they  are  bound  to  know  from  the 
law  of  its  existence  that  it  has  no  power  to  perform  the  act.  But  in  the  lat- 
ter case  the  defense  may  or  may  not  be  available,  depending  upon  the  ques- 
tion whether  the  party  dealing  with  the  corporation  is  aware  of  the  intention 
to  perform  the  act  for  an  unauthorized  purpose,  or  under  circumstances  not 
justifying  its  performance.  And  the  test,  as  between  strangers  having  no 
knowledge  of  an  unlawful  pmnpose  of  the  corporation,  is  to  compare  the 
terms  of  the  contract  with  the  provisions  of  the  law  from  which  the  corpora- 
tion derives  its  powers;  and  if  the  court  can  see  that  the  act  to  be  performed 
is  necessarily  beyond  the  powers  of  the  corporation  for  any  purpose  [and  we 
might  add,  under  any  circumstances]  the  contract  cannot  be  enforced, 
otherwise  it  can." 

Now,  if  the  same  rule  is  applicable  equally  to  municipal  as  to  private  cor- 
porations, how  do  the  broad  propositions  of  the  court  in  the  case  of  ZoU- 
mann  v.  San  Francisco  stand,  tested  by  the  rule  above  laid  down  and 
applied  to  the  supposed  case,  where  the  non-conformity  with  the  directions 
of  the  charter  was  the  failure  to  let  the  contract  to  the  lowest  bidder. 

A  contractor  looking  over  the  charter  would  discover  that  the  common 
council  of  the  city  had  the  power  to  make  contracts  for  the  improvement  of 
the  city  property,  at  least,  under  certain  conditions  or  circumstances.  They 
had  the  power,  then,  to  make  the  contract  in  the  supposed  case,  on  the  con- 
dition that  they  let  the  work  to  the  lowest  bidder,  which  they  failed  to  do. 
Does  this  not  bring  the  case  within  the  first  branch  of  the  rule  above  laid 
down  by  Chief  Justice  Sawyer;  viz.,  that  if  a  stranger  dealing  with  a  cor- 
poration cannot  see  by  an  examination  of  the  chsCrter  that  the  act  proposed 
to  be  done  is  not  necessarily  beyond  the  powers  of  the  corporation,  it  is 
valid. 

Again,  in  Bissell  v.  The  Michigan  Southern  dt  Northern  Indiana  Rail- 
road Companies,  22  N.  Y.,  289,  ante.  Chap.  Ill,  Mr.  Justice  Sheldon 
observes:  *'  This,  then,  is  the  true  foundation  of  the  defense  we  are  consid- 
ering. It  is  permitted  upon  the  same  principle  and  for  the  same  reason  that 
a  private  individual  is  permitted  to  plead  his  own  illegal  act  as  a  defense  to 
a  suit  brought  to  enforce  a  contract  which  public  policy  forbids;  viz.,  to  dis- 
courage and  restrain  suchi  violations  of  law.  There  are,  no  doubt,  cases  in 
which  a  corporation  would  be  estopped  from  setting  up  this  defense, 
although  its  contract  might  have  been  really  unauthorized.  It  would  not  be 
available  .in  a  suit  brought  by  a  honafide  indorsee  of  a  negotiable  promissory 
note,  provided  the  corporation  was  authorized  to  give  notes  for  any  purpose; 
and  the  reason  is,  that  the  corporation,  by  giving  the  note,  has  virtually 
represented  that  it  was  given  for  some  legitimate  purpose,  and  the  indorsee 
could  not  be  presumed  to  know  the  contrary.  The  note,  however,  if  given 
by  a  corporation  absolutely  prohibited  by  its  charter  from  giving  notes  at  all, 
would  be  voidable,  not  only  in  the  hands  of  the  original  payee,  but  in  those 
of  any  subsequent  holder,  because  all  persons  dealing  with  a  corporation  are 
bound  to  take  notice  of  the  extent  of  its  chartered  powers. 
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"  The  same  principle  ib  applicable  to  contracts  not  negotiable.  Where  the 
want  of  power  is  apparent  upon  comparing  the  act  done  with  the  terms  of 
the  charter,  the  party  dealmg  with  the  corporation  is  presumed  to  have 
knowledge  of  the  defect,  and  the  defense  of  ultra  vires  is  available  against 
him.  Bat  such  a  defense  would  not  be  permitted  to  prevail  against  a  party 
who  cannot  be  presumed  to  have  any  knowledge  of  the  want  of  authority  to 
make  the  contract.  Hence,  if  the  question  of  power  depends  not  merely 
upon  the  law  under  which  the  corporation  acts,  but  upon  the  existence  of 
certain  extrinsic  facts,  resting  peculiarly  within  the  knowledge  of  the  corpo- 
rate officers,  then  the  corporation  would,  I  apprehend,  be  estopped  from  de- 
nying that  which,  by  assuming  to  make  the  contract,  it  had  virtuaJly  af- 
firmed." 

In  the  case  supposed  the  question  whether  the  contractor,  seeking  to 
recover  on  a  contract,  was  the  lowest  bidder  on  a  public  improvement,  would 
seem  to  be  within  the  rule  above  laid  down.  That  is,  whether  or  not  he  was 
the  lowest  bidder  is  an  extrinsic  fact  (as  weU,  perhaps,  as  whether  or  not 
there  had  been  notice  of  the  letting  given  through  the  public  journals),  rest- 
ing peculiarly  within  the  knowledge  of  the  corporate  officers;  and  if  so, 
would,  on  the  general  principle  aforesaid,  estop  the  corporation  from  deny- 
ing that  which,  by  assuming  to  make  the  contract,  it  had  virtually  affirmed. 

The  same  ideas  were  expressed  by  Lord  Denman  in  Begina  v.  White,  4 
Ad.  &  EL,  N.  B.,  101.  See,  also.  Mayor  of  Norwich  v.  The  Norfolk  B.  Co., 
80  Eng.,  L.  &  Eq.,  120;  McGregor  v.  The  Dover  dt  Deal  R,  Co.,  17  Jur.,  21; 
16  E.  L.  &  Eq.,  180;  Simpson  v,  Denison,  10  Hare,  51. 

In  the  case  of  negotiable  instruments  executed  by  corporations,  either 
private  or  municipal,  we  have  heretofore  observed:  If  the  corporation  had 
authority  to  issue  these  instruments  for  any  purpose,  although  in  re- 
spect to  the  particular  issue  it  may  have  been  in  excess  of  authority,  the  pur- 
chaser would  be  protected  if  he  purchased  the  same  in  good  faith  for  a  valu- 
able consideration  and  without  notice,  actual  or  constructive,  of  the 
particular  informality  or  excess  of  authority  on  the  part  of  the  corporation  or 
its  agents. 

If  the  corporation  or  its  agents,  having  authority  to  issue  its  notes  or 
bonds,  either  by  the  express  provisions  of  law  or  its  constating  acts,  or  im- 
plied authority  derived  therefrom,  such  notes  or  bonds  may  still  be  issued 
for  some  unlawful  putpose,  and  in  that  respect  be  considered  uUra  vires. 
But  in  the  hands  of  an  innocent  holder,  and  especially,  as  we  have  seen, 
where  the  corporation  has  received  the  consideration  therefor,  they  could  not 
defeat  the  claims  of  the  holder  on  the  ground  that  they  exceeded  their 
authority  in  executing  it.  If  there  is  nothing  on  the  face  of  negotiable  in- 
struments executed  by  a  corporation  to  indicate  that  they  are  ultra  vire^, 
and  it  had  power  to  issue  such  instruments  in  the  conducting  of  its  legiti- 
mate business,  a  defense  on  that  ground  could  not  be  set  up  to  defeat  a  re- 
covery thereon  by  a  hotia  fide  holder  for  value  without  notice  of  excess  of 
authority  in  issuing  them  for  the  particular  purpose  for  which  they  were  is- 
sued. City  of  Lexington  v.  Butler,  14  Wall.,  283;  ante,  Ch.  II,  Selected 
Gases  and  notes. 
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Mr.  DiLLOK,  in  bis  work  on  Municipal  Corporations  (§  108),  observes : 
"  In  favor  of  bona  fide  holders  of  secarities,  the  corporation  may  be  estopped 
to  avail  itself  of  irreg^ahties  in  the  exercise  of  the  power  conferred,  but  it 
may  always  be  shown  that  under  no  circumstances  could  the  corporation 
lawfully  make  a  contract  of  the  character  in  question.'*  See,  also,  Dill,  on 
Munic.  Ck)rp.,  §  381;  Marsh  v.  Fulton  Co.,  10  Wall.,  676;  Thomas  v,  Rich- 
mond, 12  Id.,  S49;  Leavenworth  v.  Remkin,  2  Ean.,  358;  Martin  v.  Mayor, 
1  Hill,  345;  Buon  v.  Utica,  2  Barb.,  104;  Cornell  v.  Guilford,  1  Den.,  510; 
Parsons  v.  Goshen,  11  Pick.,  396. 

The  second  point  determined  in  the  case  of  Zottman  v.  San  Francisco 
(1862);  viz.,  that  although  the  corporation  had  received  the  benefit  of  the 
work,  it  was  not  liable  therefor,  was  also  followed  in  Hague  v.  The  City  of 
Philadelphia  (1865).  This  doctrine  would  also  appear  at  variance  with  the 
current  of  authorities,  as  we  have  seen,  where  a  private  corporation  has  re- 
ceived the  consideration.  See  ante,  Chap.  VIII,  and  notes;  White  v,  Frank- 
lin Bank,  22  Pick.,  181;  Leatnt  v.  Palmer,  3  Comst,  19;  State  Board  of  Ag, 
t».  Citizens'  Street  R.  Co.,  47  Ind.,  407;  Steam  Nav.  Co.  v.  Weed,  17  Barb., 
378;  Bank  v.  Hammond,  1  Rich.  L.,  281;  Southern,  etc.,  Co.  v.  Lanier,  5 
Fla.,  110;  Silver  Lake  Bank  v.  North,  4  Johns.  Ch.,  370;  Potter  v.  Bank  of 
Ithica,  5  Hill,  490;  Socket's  Harbor  Bank  v.  Lewis  Co.  Bank,  11  Barb.,  213; 
Tracy  v.  Talmage,  14  N.  Y.,  162. 

But,  whatever  may  be  the  true  doctrine  in  cases  where  work  and  labor 
have  been  done  under  ultra  vires  contracts,  it  seems  well  settied  that  a  party 
may  recover  back  money  paid  under  them.  See,  post.  Chap.  XI,  and  notes; 
Paul  v.  Kenosha,  22  Wis.,  266;  Dill  v.  Wareham,  7  Met.,  438;  Piemental 
V.  San  Francisco,  21  Cal.,  351. 

The  doctrine  of  implied  promise.— The  doctrine  of  liability  on  an 
implied  promise,  in  case  the  corporation  has  no  power  to  contract,  is,  as  we 
have  seen,  denied  in  the  case  of  Argenti  v.  San  Francisco,  supra,  and  it  is 
there  held  that  no  recovery  can  be  had,  except  it  be  for  money  received  or 
property  appropriated  under  the  contract. 

In  Burrill  v.  Boston,  2  Cliff.  C.  C,  590  (1867),  Cliffokd,  J.,  observed: 
'*  The  law  never  implies  a  promise  to  pay  unless  some  duty  creates  such  an 
obligation,  and  more  especially  it  never  implies  a  promise  to  do  an  act  contrary 
to  duty  or  contrary  to  law.  Assumpsit  may  be  maintained  a^ust  a  munic- 
ipal corporation  in  certain  cases  upon  an  implied  promise,  but  the  better 
opinion  is  that  a  promise  to  pay  can  never  be  implied  in  a  case  where  the 
corporation  possesses  no  power  to  contract.'*  See,  also,  TA«  Collector  v. 
Hubbard,  12  WaU.,  1  (1870);  Thomas  v.  Richmond,  12  Id.,  349  (1870);  DiD. 
on  Munic.  Corp.,  §  §  383,  384,  and  notes. 

This  doctrine  was  applied  in  cases  of  appropriations  of  money  to  celebrate 
the  fourth  of  July,  and  to  commemorate  the  surrender  of  (Jomwallis.  Hood 
V.  Lynn,  1  Allen,  103;  Task  v.  Adams,  10  Cush.,  252;  Stetson  v.  Kempton, 
13  Mass.,  272;  Parsons  v.  Goshen,  11  Pick.,  396;  Willard  v.  Newburyport, 
12  Pick.,  227;  Spalding  v,  Lowell,  23  Pick.,  71. 
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OHAPTEE  X. 


WHEN  THE  CONSIDERATION  MAY  BE  RECOVERED. 


TWENTIETH  SBLfiOTED  CASE. 

Paul  v.  The  City  of  E^enosha.* 

1.  Plaintiff  purchased  of  a  dty  its  bonds,  which  were  void  for  want  of 

power  in  the  city  to  issue  them.    Held^  that  he  was  entitled  to  re- 
cover the  amount  paid,  as  for  a  failure  of  the  consideration. 

2.  It  was  not  necessary  for  plaintiff  to  return,  or  offer  to  return,  the  void 

bonds. 

Appeal  from  the  Circuit  Cawrt  of  Kenosh/i  county. 

The  plaintiff  declared  upon  three  $500  bonds  of  the  city  of 
Kenosha  (nambered  3,  4  and  5),  with  coupons  attached,  al- 
leged to  have  been  made  September  1, 1857,  under  Chap.  133, 
Pr.  &  L.  Laws  of  1857,  signed  by  the  mayor  and  clerk,  and 
sealed  with  the  seal  of  the  city,  payable  to  Josiah  Bond  or 
bearer,  to  aid  the  Kenosha  &  Itockford  K  B.  Co.,  in  the  con- 
struction of  its  road. 

The  complainant  avers  that  in  September,  1857,  at  defendant's 
request,  plaintiff  purchased  of  defendant  said  bonds  and  cou- 
pons, and^paid  defendant  $1,500  therefor,  and  defendant  there- 
upon delivered  them  to  him  as  good  and  valid  bonds  and  cou- 
pons, and  binding  upon  it  and  plaintiff,  believing  them  to  be 
such,  received  them  as  aforesaid,  and  now  holds  and  owns  them 
as  his  property.  It  is  then  alleged  that  defendant  afterwards 
paid  one  year's  interest  on  each  of  said  bonds,  by  taking  up 

*Beported  in  22  Wis.,  266  (1867). 
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the  two  coupons  on  each  first  to  be  paid,  but  that  other  cou- 
pons, calling  for  $675,  are  past  due  and  unpaid,  and  that  pay- 
ment has  been  demanded  and  refused,  etc.  It  is  further 
alleged  that  the  money  go  paid  to  defendant,  by  plaintiff,  was 
solicited  and  received  by  defendant  solely  for  its  legitimate 
and  municipal  purposes;  that  ^' defendant  then  and  there  as- 
serted to  plaintiff  that  said  bonds  were  worth  $500  eachj  and 
claimed  to  own  and  hold  said  bonds  as  its  own  municipal 
property,  to  aid  in  its  municipal  affairs,  and  plaintiff,  then 
and  there  relying  upon  such  assertion  of  defendant,  ad- 
vanced to  said  city  the  several  sums  of  money  above  named;" 
that  the  money  was  placed  in  the  treasury  of  the  city  with  its 
other  money  and  funds,  kept  and  used  for  municipal  purposes, 
and  was  wholly  used  for  such  purposes.  There  was  another 
count  in  the  nature  of  indebitatus  assumpsit  for  $3,000,  "  for 
money  by  the  plaintiff  before  that  time  paid,  laid  out  and 
expended  to  and  for  the  defendant's  use  and  at  its  request 
and  for  city  scrip  and  city  orders  and  promissory  notes  issued 
by  the  defendant,  sold  and  delivered  to  defendant  at  its 
request,  and  for  money  had  and  received  by  defendant  to  and 
for  the  use  of  plaintiff,  and  for  the  use  and  interest  of  said 
several  sums  of  money."  In  obedience  to  an  order,  the  plaint- 
iff served  a  bill  of  particulars,  as  follows:  "The  plaintiff,  on 
or  about  the  3d  of  October,  1857,  sold  and  delivered  to  defend- 
ant, at  its  request,  city  orders,  sometimes  called  city  scrip,  is- 
sued and  put  in  circulation  by  said  city  for  the  purpose  of 
defraying  its  municipal  expenses,  to  the  amount  and  value  of 
$881.  *  *  Also,  the  plaintiff,  on  or  about  said  3d  of 
October,  1857,  at  the  request  of  the  defendant,  advanced  to  the 
defendant,  for  municipal  purposes,  money  to  the  amount  of 
$394.  Plaintiff  will  also  prove  on  the  trial  that  defendant  is 
indebted  to  him  for  the  interest  on  the  several  sums  hereinbe- 
fore stated,  from  said  3d  of  October,  1857." 

The  answer  is  substantially  a  general  denial,  with  an  allega- 
tion that  the  bonds  above  mentioned  were  issued  and  sold 
without  authority  of  law,  and  had  been  fully  paid  and  satisfied 
before  they  came  into  plaintiff's  possession. 

On  the  trial,  the  bonds  and  coupons  declared  on  were  put 
in  evidence;  defendant  objecting,  on  the  grounds  that  tliey 
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were  not  meationed  in  the  bill  of  particulars,  and  that  they 
wore  issued  and  delivered  to  plaintiff  without  authority  of 
law.  They  were  dated  September  21,  1867,  signed  by  the 
j)laintiff  as  mayor  of  the  city,  and  countersigned  by  one  West 
as  city  clerk.  One  Lewis,  for  the  plaintiff,  testified  that  he 
was  defendant's  clerk,  and  had  been  since  1858,  and  that  he 
had  examined  its  books  and  records  to  see  whether  there  were 
any  records  relating  to  the  sale  and  transfer  of  these  bonds  by 
the  city,  and  did  not  find  any  such.  One  Hanson,  for  the 
plaintiff,  testified  that  he  was  treasurer  of  the  city  of  Kenosha 
from  1853  to  1859;  that  during  1867  the  city  issued  its  bonds 
for  about  $100,000  to  the  Kenosha  &  Kockford  R  K  Co.,  to 
aid  in  the  construction  of  its  road;  that  they  were  issued  in 
pursuance  of  a  law  and  ordinance  of  said  city,  with  the  signa- 
tures of  the  mayor  and  clerk  and  the  corporate  seal;  that 
they  were  all  made  payaWe  to  Josiah  Bond  or  bearer,  and  all 
delivered  to  the  Kenosha  &  Rockford  R.  R.  Co.  Witness 
further  testified,  against  objection,  that  the  city  afterwards  be- 
came owner  of  five  of  the  bonds  for  $600  each,  numbered  1  to  5; 
that  he  (witness)  as  city  treasurer,  by  defendant's  direction, 
disposed  of  said  five  bonds,  three  of  which  he  sold  to  plaint- 
iff in  the  latter  part  of  1857;  that  it  was  his  impression  that 
plaintiff  paid  him  80  to  85  cents  on  the  dollar,  $175  in  the 
coupons  attached  to  said  bonds,  and  the  balance  in  money  and 
current  scrip,  issued  by  the  city  for  municipal  purposes;  that 
said  scrip  was  canceled  to  witness'  credit,  like  other  city  scrip, 
on  his  settlement  with  the  city,  and  the  money  was  used  by 
the  city  as  a  part  of  its  general  funds.  Witness  further  tes- 
tified that  the  city  had  neglected  to  make  provision  for  pay- 
ment of  the  interest  on  its  bonds,  and  that  plaintiff  had  called 
upon  him  once  or  twice  to  see  whether  such  provision  had 
been  made.  On  cross-examination,  the  witness  testified  that 
it  was  his  impression  that  in  consideration  of  the  city  allowing 
the  coupons  which  were  partly  matured  to  remain  on  the  bonds 
[when  they  were  issued  to  the  railroad  company],  and  as- 
suming the  payment  of  certain  interest,  the  five  bonds  above 
mentioned  were  returned  to  the  city,  which  received  them  of 
the  company  at  eighty  cents  on  the  dollar;  that  it  was  his 
impression  that  the  authority  given  him  by  the  city  council 
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to  sell  said  bonds  was  a  matter  of  record  in  the  city  clerk's  of- 
fice, and  was  a  resolution  of  the  common  council  acting  as 
such,  passed  in  October  or  December,  1857;  that  plaintiff 
did  not  pay  more  than  $300  in  money,  and  witness  thought 
from  $200  to  $300;  that  some  of  the  scrip  delivered  to  him  by 
plaintiff  for  the  bonds  was  of  the  recent  issue,  and  none  of  it 
more  than  a  year  old;  that  a  certain  sum  was  allowed  the 
mayor  for  services  in  executing  the  bonds,  and  witness  was  not 
sure  that  scrip  was  issued  therefor,  but  had  embraced  the 
amount  in  his  statement  as  to  the  amount  of  scrip  delivered 
to  him  by  plaintiff;  that  he  thought  the  mayor,  as  sucli,  was 
not  at  the  time  entitled  to  any  salary;  that  the  five  bonds 
above  mentioned,  when  they  came  back  to  the  city,  were  sur- 
rendered or  delivered  to  him  (witness),  and  he  gave  a  receipt 
for  them  to  the  railroad  company;  that  he  could  not  refer  to 
any  act  or  resolution  of  the  common  council  from  which  he 
obtained  the  impression  that  the  bonds  were  sold  to  plaintiff 
to  procure  means  for  municipal  purposes.  On  redirect  exam- 
ination, witness  stated  that  the  sum  allowed  plaintiff  as  mayor 
for  special  services  in  executing  the  bonds  was  $100;  that  it 
was  allowed  by  the  railroad  company,  and  paid  by  it  to  the 
city  in  this  transaction  [the  return  of  the  bonds  to  the  city]. 
It  appeared  further  that  plaintiff  was  mayor  of  said  city  from 
the  spring  of  1857  to  the  spring  of  1859. 

The  court  found  that  defendant  executed  and  delivered  the 
tliree  bonds  in  question,  and  the  coupons  along  with  other 
bonds,  to  the  Kenosha  &  Rockford  R.  R.  Co.,  in  September, 
1857;  that  said  company,  in  payment  for  interest  which  had 
accrued  on  said  bonds  when  so  delivered,  and  of  certain  expenses 
which  had  been  incurred  by  the  city  in  and  about  the  execu- 
tion of  the  same  (including  $100  allowed  plaintiff  as  mayor), 
redelivered  to  defendant  five  bonds  of  $500  each,  and  coupons, 
three  of  which  were  the  bonds  described,  in  the  complaint; 
that  defendant  sold  to  plaintiff  the  three  bonds  last  above  men- 
tioned, with  coupons,  in  the  latter  part  of  1857,  at  80  cents  on 
the  dollar,  or  for  $1,200;  that  plaintiff  paid  therefor  $175  in 
coupons  attached  to  said  bonds,  and  the  balance  in  cash .  and 
city  scrip;  that  the  cash  so  paid  (from  $200  to  $300)  was 
placed  in  defendant's  treasury  and  used  for  ordinary  municipal 
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purposes,  and  the  scrip  had  theretofore  been  issued  for  ordinary 
municipal  purposes,  except  $100  of  it,  wliich  had  been  issued  to 
plaintiff  for  signing  bonds  as  aforesaid.  As  conclusions  of  law 
the  court  held  that  said  three  bonds  and  the  coupons  attached 
were  null  and  void,  and  of  no  value  whatever;  that  the  scrip 
issued  to  plaintiff  for  signing  bonds  was  also  void ;  that  the 
plaintiff  was  entitled  to  judgment  for  the  sum  paid  by  him  for 
the  bonds,  less  said  two  amounts  of  $175  and  $100,  i.  ^.,  for 
$926,  with  interest,  etc.  Judgment  accordingly,  from  which 
the  defendant,  after  excepting  to  the  several  findings  of  fact 
and  conclusions  of  law,  appealed. 

Cole,  J. — Under  the  circumstances,  we  consider  the  objec- 
tion that  the  plaintiff  could  not  recover  the  consideration  paid 
for  the  city  bonds,  without  offering  to  return  them  to  the 
city,  as  untenable.  The  suit  was  against  the  city  which 
issued  the  bonds,  and  the  bonds  were  put  in  evidence  and  de- 
clared void  and  of  no  value  whatever  by  the  circuit  court 
What  further  purpose  or  use  can  the  bonds  be  put  to?  They 
are  canceled.  We  are  really  at  a  loss  to  imagine  what  earthly 
benefit  the  possession  of  the  bonds  would  be  to  the  city.  Per- 
haps if  the  city  had  asked  that  the  bonds  be  delivered  over  to 
its  possession  after  the  court  had  held  them  to  be  null  and 
void,  the  court  might  have  so  ordered;  although  it  would  seem 
to  be  an  idle  act.  But  no  request  of  the  kind  was  made,  and 
we  cannot  see  how  the  city  can  possibly  be  prejudiced  by  the 
bonds  remaining  with  the  record  and  papers  in  the  cause.  The 
court  held  that  the  plaintiff  was  entitled  to  a  judgment  for  the 
amount  paid  for  the  bonds  less  the  $175  paid  in  coupons, 
and  the  $100  paid  in  city  scrip,  which  was  allowed  the  plaintiff 
for  signing  the  bonds.  In  other  words,  the  plaintiff  was  per- 
mitted to  recover  the  amount  of  money  and  scrip  which  had 
been  issued  for  municipal  purposes,  and  which  had  been  paid 
the  city  by  him  for  bonds  which  were  of  no  value.  What  valid 
objection  can  there  be  to  a  judgment  against  the  city  to  that 
extent?  The  city  has  had  that  amount  of  money  and  legal  scrip 
for  its  city  bonds,  which  turn  out  to  be  of  no  value  whatever. 
It  seems  to  fall  under  the  general  rule  of  law  that  where  a  party 
sells  an  obligation  which  turns  out  to  be  valueless  and  not  of 
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Buch  a  character  as  he  represents  it  to  be,  he  is  liable  to  the 
vendee  as  upon  a  failure  of  consideration.  The  city  bonds,  it 
appears,  were  void  when  the  agents  of  the  city  sold  them  to 
the  plaintiff.  Is  it  just  and  equitable  that  the  city  retain  the 
money  which  it  has  received  for  its  own  worthless  bonds?  The 
plaintiff  took  the  bonds  upon  the  presumption  that  they  were 
valid  securities,  and  paid  his  money,  or  its  equivalent,  to  the 
city  for  them.  They  turn  out  to  be  void  for  want  of  power  on 
the  part  of  the  city  to  issue  them,  and  he  seeks  to  recover  back 
the  money  paid  as  upon  a  faihire  of  consideration.  Can  he  not 
recover  the  amount  he  has  paid  the  maker  of  the  bonds  for  its 
worthless  paper?  It  seems  to  us  unnecessary  to  go  into  the 
authorities  upon  the  question.  The  principle  has  been  fully 
discussed  in  Hard  v.  Hall^  12  Wis.,  112;  Lawton  v.  Howe^ 
14  Id.,  241 ;  Costigan  v.  Hawkins  {antey  p.  74).  Upon  the 
ground,  therefore,  that  the  amount  recovered  was  paid  upon 
a  consideration  which  has  failed,  we  think  the  judgment 
right, 
-ffy  the  court, — ^The  judgment  of  the  circuit  court  is 

Affibmed. 


WHEN  THE  CONSIDERATION  PAID  MAY  BE  RECOVERED. 


TWBNTT-FIBST  8BLBCTED  0A8B. 
PiMENTAL  ET  AL.  V.  ThB  CriY   OF  SaN   FkANOISCO.* 

The  several  casee  which  have  been  before  this  court  in  relation  to  the  liability 
of  the  city  of  San  Francisco  to  the  parties  who  bid  off  the  city  slip  prop- 
erty at  the  attempted  sale  by  the  city  aathorities  in  December,  1853,  un- 
der an  alleged  ordinance,  designated  as  Ordinance  No.  481,  commented 
upon  and  held  to  have  decided  and  settled  the  following?  points: 

First  That  the  ordinance  so-called  was  never  passed,  and  was,  therefore,  a 
nullity. 

Second,  That  the  sale  made  in  pursuance  of  it  was,  therefore,  invalid  and 
passed  no  title  to  the  bidders. 

•Beported  In  21  OaL,  2S2  (1863). 
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Third,  That  the  bidders  were  entitled  to  recover  back  from  the  city  the  pur- 
chaBe-money  paid  by  them,  and  received  and  appropriated  by  the  dty 
authorities. 

Fourth.  That  they  were  not  precluded  from  a  recovery  either:  Ist,  by  rear 
son  of  any  want  of  privity  between  themselves  and  the  city ;  or  2d,  by 
the  alleged  subsequent  adoption  by  the  city  authorities  of  the  ordinance 
directiog  the  sale;  or  3d,  by  reason  of  a  subsequent  alleged  ratification 
of  the  sale  by  an  appropriation  of  the  proceeds;  or  4th,  by  the  clause  in 
the  city  charter  restraining  the  corporation  from  contracting  liabilities 
beyond  the  sum  of  $50,000;  or  5th,  by  the  act  of  the  legislature  of 
1858,  authorizing  the  city  treasurer  to  execute  deeds  to  the  purchasers 
on  certain  conditions. 

Claims  against  the  city  of  San  Francisco  by  the  bidders,  at  the  attempted 
sale  in  December,  1853,  for  the  purchase-money  paid  on  such  sale,  are 
within  the  fourth  subdivision  of  the  seventeenth  section  of  the  limita- 
tion act,  and  are  barred  by  a  failure  to  sue  within  two  years  from  the 
date  of  the  receipt  of  the  money  by  the  city.  The  filing  of  a  complaint 
in  the  proper  court,  without  the  issuance  of  a  summons  thereon,  is  the 
commencement  of  an  action  within  the  terms  and  meaning  of  the  lim- 
itation act,  and  stops  the  running  of  the  statute. 

The  complaint  in  an  action  to  recover  back  from  the  city  of  San  Francisco  pur- 
chase-money ^aid  upon  the  invalid  sale  of  her  dty  slip  property  in  1853, 
was  filed  April  21, 1856,  and  alleged  that  one  installment  of  the  purchase- 
money  was  paid  December  27, 1853,  another  February  27,  1854,  and  a 
third,  April  27, 1854,  and  that  these  several  payments  were  received  by  the 
city  on  the  respective  days  of  their  payment.  The  referee  to  whom  the 
case  was  referred  found  as  a  fact  that  the  several  payments  were  made 
to  the  city  and  accepted  by  her  as  alleged  in  the  complaint.  Heldj  that 
the  defense  of  the  statute  of  limitations  pleaded  by  the  cites  must  be 
sustained  as  to  the  first  two  installments,  and  disallowed  as  to  the  third. 

Appeal  from  the  FovHh  Jvdioial  District. 

This  is  an  action  to  recover  the  sum  of  $7,900,  alleged  to 
have  been  received  from  the  plaintiif  by  the  city  of  San  Fran- 
cisco upon  an  alleged  sale  of  a  parcel  of  certain  property 
known  as  the  city  slip  property,  situated  within  the  limits  of 
the  said  city — $1,975  on  the  twenty-seventh  day  of  December, 
1863;  $3,950  on  the  twenty-seventh  day  of  February,  1854; 
and  $1,975  on  the  twenty-seventh  day  of  April,  1854.  The 
complaint  was  filed  on  the  twenty-first  of  April,  1856,  and  the 
summons  was  issued  on  the  twenty-fourth  of  December,  1860. 
The  facts  of  the  case  are  sufficiently  stated  in  the  opinion  of 
the  court.    A  more  detailed  statement  of  the  facts  relating  to 
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said  alleged  sale  are  found  in  the  report  of  the  case  of  Mc- 
Ci'ocken  v.  The  City  of  San  Francisco  (16  Cal.,  691),  and  in 
the  report  of  the  case  of  Orogan  v.  The  City  of  San  Fran- 
cisco (18  Id.,  590). 

In  the  present  case  the  plaintiff  had  judgment,  and  the  de- 
fendant appeals. 

Field,  0.  J.,  delivered  the  opinion  of  the  court;  Cope,  J., 
and  Norton,  J.,  concurring. 

This  is  one  of  the  numerous  cases  which  have  grown  out 
of  the  attempted  sale  by  the  authorities  of  the  city  of  San 
Francisco,  in  December,  1853,  of  the  property  known  as  the 
city  slip  property.  The  general  facts  in  all  of  them  upon 
which  the  liability  of  the  city  is  asserted,  lie  within  a  narrow 
(tompass;  but  the  defenses  interposed  have  varied  with  the 
different  cases,  and  have  not  €klway&  been  consistent  with  each 
other.  In  some  of  the  cases  the  entire  transactions  giving  rise 
to  or  connected  with  the  alleged  sale,  including  the  receipt 
and  appropriation  of  the  moneys  derived  therefrom,  have  been 
treated  as  transactions  to  which  the  city  was  an  entire  sti*anger; 
in  other  words,  a  want  of  privity  between  the  bidders  and  the 
city  has  been  asserted.  In  other  of  the  cases,  a  subsequent 
adoption  of  the  ordinance  directing  the  sale  has  been  alleged, 
and  a  ratification  of  the  sale  by  the  appropriation  of  its  pro- 
ceeds. In  some  the  restraining  clause  of  the  charter  against 
the  incurring  of  liabilities  has  been  relied  upon,  and  in  others, 
as  in  the  present  case,  the  length  of  time  in  which  the  claim 
against  the  city  has  existed,  is  set  up  as  a  bar  to  its  recovery. 
In  the  meantime  the  indebtedness  against  the  city,  if  obliga- 
tory at  all  as  such,  has  been  increasing  at  a  rapid  rate  by  the 
accumulation  of  interest,  and  the  heavy  expenses  of  protracted 
litigation,  until  the  amount  at  present  exceeds,  it  is  believed, 
a  million  of  dollars.  It  is  desirable,  therefore,  not  only  for 
the  claimants,  but  for  the  city,  that  the  controversy  between 
them  should  be  brought  to  a  termination.  It  may  be  well, 
therefore,  before  proceeding  to  consider  the  question  immedi- 
ately arising  in  the  case  at  bar  to  briefly  state  the  different 
positions  already  considered  and  settled  by  this  court. 
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The  facts  ont  of  which  the  litigation  has  arisen  are  briefly 
these:  On  the  fifth  of  December,  1853,  the  mayor  of  San 
Francisco  approved  of  what  purported  to  be  an  ordinance 
passed  by  the  common  council  of*  the  city,  providing  for  the 
sale  of  the  city  slip  property.  This  ordinance,  so-called,  in 
terms  authorized  and  required  the  mayor  and  joint  committee 
on  land  claims  to  sell  the  property  at  public  auction  after  cer- 
tain days  advertisement,  and  provided  that  twenty-five  per 
cent  of  the  purchase-money  should  be  paid  on  the  day  of  sale, 
fifty  per  cent  in  sixty  days  thereatler,  and  the  balance  in  tour 
months.  At  the  time  this  ordinance  was  acted  upon  by 
the  board  of  assistant  aldermen  there  was  a  vacancy  in  the 
board,  occasioned  by  the  resignation  of  one  of  its  members,  so 
that  of  the  eight  members  elected  only  seven  remained  in  office. 
Of  tliis  number  four  members  voted  for  the  passage  of  the  ordi- 
nance and  three  against  it.  Asa  consequence,  the  ordinance 
was  not  passed,  not  having  received  the  necessary  vote  Bequired 
by  the  charter  then  in  force.  The  charter  vested  the  legisla- 
tive power  of  the  city  in  a  common  council,  consisting  of  a 
board  of  aldermen  and  a  board  of  assistant  aldermen,  each 
board  to  be  composed  of  eight  members,  and  fixed  the  limits 
of  their  authority.  It  empowered  them  to  pass  all  "  proper 
and  necessary  laws  "  for  the  sale  of  the  city  property — that  is, 
all  proper  and  necessaiy  ordinances  for  that  purpose,  for 
"laws'*  and  "ordinances,"  when  applied  to  the  acts  of  munici- 
pal corporations,  are  synonymous  terms.  But  it  is  declared 
that  no  ordinance  should  be  passed  "^unless  by  a  majority  of 
all  the  members  elected  to  each  board." 

The  ordinance  in  question,  therefore,  not  having  received 
the  vote  of  a  majority  of  all  the  members  elected,  was  never 
passed.  It  was,  in  fact,  rejected — as  much  so  as  if  every 
member  had  cast  his  vote  against  its  passage.  It  was,  there- 
fore, for  all  purposes  an  absolute  nullity.  The  board,  how- 
ever, declared  it  passed,  and  it  received,  as  we  have  stated, 
the  approval  of  the  mayor,  and  was  published  as  a  valid  or- 
dinance of  the  city.  It  is  designated  in  the  official  book  of 
the  city  ordinances  as  Ordinance  No.  481.  Treating  it  as  a 
valid  ordinance,  and  assuming  to  act  under  its  provisions, 
the  mayor  and  land  committees,  on  the  twenty-sixth  day 
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of  December,  1853,  put  the  property  up  for  sale  at  auc- 
tion, and  struck  it  off  in  parcels  to  different  parties.  A  por- 
tion of  the  purchase- money  was  paid  by  the  bidders  at  the 
time,  or  within  a  few  days  afterward,  and  another  portion,  or 
the  entire  balance,  within  the  the  following  year.  In  the 
present  case  the  plaintiffs  bid  off  one  of  the  parcels  for 
$7,900,  and  paid  the  fi;*st  installment,  one-fourth  thereof,  on 
the  day  following  the  sale;  the  second  installment,  one-half 
thereof,  in  February,  and  the  balance  in  April,  1864.  For 
the  amounts  paid  by  the  respective  bidders,  whatever  they 
were,  the  several  actions  against  the  city  were  brought. 

The  moneys  paid  by  the  bidders  went  into  the  treasury  of 
the  city,  and  were  afterward  by  different  ordinances  and 
resolutions  appropriated  to  municipal  purposes.  To  the 
different  actions,  as  we  have  mentioned,  various  defenses 
have  been  interposed.  In  some  of  them,  as  already  stated, 
the  entire  transactions  giving  rise  to  or  connected  with 
the  alleged  sale  have  been  treated  as  transactions  to  which 
the  city  was  an  absolute  stranger;  in  other  words,  a  want 
of  privity,  as  it  is  termed,  between  the  bidders  and  the 
city  has  been  alleged. 

This  alleged  want  of  privity,  as  we  understand  it,  amounts 
to  tliis:  That  inasmuch  as  the  mayor  and  land  committee 
had  no  authority  to  make  the  sale,  they  had  no  authority  to 
pay  the  money  which  they  received  from  the  bidders  into  the 
treasury  of  tlie  city,  and  therefore  no  obligation  can  be  fastened 
from  such  unauthorized  act  upon  the  city.  The  position  thu0 
restricted  in  its  statement  is  undoubtedly  correct,  but  the  facts 
of  the  case  go  beyond  this  statement.  They  show  an  appro- 
priation of  the  proceeds,  and  the  liability  of  the  city  arises 
from  the  use  of  the  moneys,  or  her  refusal  to  refund  them  after 
their  receipt.  The  city  is  not  exempted  from  the  common 
obligation  to  do  justice,  which  binds  individuals.  Such  obli- 
gation rests  upon  all  persons,  whether  natural  or  artificial.  If 
the  city  obtain  the  money  of  another  by  mistake,  or  without 
authority  of  law,  it  is  her  duty  to  refund  it  from  this  general 
obligation.  If  she  obtain  other  property  which  does  not 
belong  to  her,  it  is  her  duty  to  restore  it,  or  if  used,  to  render 
an  equivalent  therefor  from  the  like  obligation.  {Argenti  v.  The 
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City  of  San  Francisco^  16  Cal.,  282.)  And  le^l  liability 
springs  from  the  moral  duty  to  make  restitution.  And  we  do 
not  appreciate  the  morality  which  denies  in  such  cases  any 
right  to  the  individual  whose  money  or  other  property  has 
been  thus  appropriated.  The  law  countenances  no  such 
wretched  ethics;  its  command  always  is  to  do  justice.  In  the 
first  case  which  came  before  this  court,  Holland  v.  The  City 
of  San  Francisco^  the  doctrine  of  a  want  of  privity  was  an- 
nounced. Had  this  doctrine  prevailed,  the  purchasers  would 
have  lost  both  the  property  and  their  money,  while  the  city 
would  have  retained  both.  This  result  was  so  manifestly 
unjust  that  a  rehearing  was  granted  without  hesitation;  and 
on  re-argument  the  position  was  considered  so  unsound  that  it 
was  not  noticed  by  counsel.  Mr.  Ohief  Justice  Murray,  al- 
luding to  it,  said:  "  It  will  hardly  be  necessary  to  adduce  any 
argument  to  establish  the  proposition  that  the  former  opinion 
of  this  court  was  erroneous.  A  mere  reference  to  it  is  suf- 
ficient, and  the  point  on  which  it  was  predicated  seems  to  have 
been  abandoned  by  the  unanimous  consent  of  the  court  and 
counsel.''    (7  Cal.,  838.) 

In  some  of  the  actions  the  subsequent  adoption  of  the  ordi- 
nance directing  the  sale  of  the  slip  property  has  been  al- 
leged, as  a  defense  by  the  city.  In  Holland  v.  San  Francisco 
this  court  held.  Justices  Bxjrnbtt  and  Trrry  rendering  the 
decision.  Chief  Justice  Murray  dissenting,  that  an  ordinance 
which  was  passed  within  an  hour  previous  to  the  sale,  and 
which  referred  to  the  ordinance  directing  the  sale,  and  appro- 
priated a  portion  of  its  anticipated  proceeds,  did,  in  fact,  by 
such  reference  and  appropriation,  recognize  and  adopt  the  first 
ordinance,  so  as  to  render  the  subsequent  sale  valid  and  bind- 
ing upon  all  parties.  This  decision  was  overruled  in  Mc- 
Cracken  v.  The  City  of  San  Fra>nci8C0^  as  it  was  too  palpably 
unsound  to  stand  the  test  of  the  slightest  investigation. 
Indeed,  we  have  never  yet  met  with  any  lawyer  who  had  the 
hardihood  to  attempt  its  justification.  The  reference  in  the 
second  ordinance,  independent  of  the  appropriation  it  makes 
to  the  previous  ordinance,  did  not  add  anything  to  the  validity 
of  that  ordinance.  There  is  no  efficacy  in  the  mere  reference  to 
previous  legislation,  whether  valid  or  invalid.    Kor  did  the 
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appropriation  designated  in  the  second  ordinance  operate  as  an 
adoption  of  the  previous  ordinance.  An  ordinance  cannot  in 
this  way  be  passed;  it  can  only  be  passed  in  one  way — by  a 
majority  of  both  boards  of  the  common  council  voting  for  it. 
The  doctrine  asserted  in  the  decision,  as  we  said  in  the  Mc- 
Cracken  case,  "  is  nnsonnd  in  principle  and  is  unsupported  by 
any  authority;  and  could  it  be  maintained  would  break  down 
and  destroy  all  the  checks  imposed  by  the  legislature  upon  the 
exercise  of  the  powers  of  the  common  council.  Upon  this 
doctrine  that  body  could  at  any  time  adopt  the  imauthorized 
acts  of  others — in  the  levy  of  taxes,  in  the  sale  of  public 
property,  in  the  opening  of  streets,  in  the  infliction  of  penal- 
ties, and  by  admitting  in  one  ordinance  that  it  had  previously 
passed  an  ordinance  for  those  purposes,  give  validity  to  those 
acts." 

The  subsequent  ratification  of  the  sale  by  the  appropriation 
of  its  proceeds  has  also  been  alleged  as  a  defense.  But  this 
appropriation  did  not  operate,  as  we  held  in  the  McCracken 
case,  as  a  ratification  any  more  than  the  appropriation  of 
moneys  received  from  an  illegal  assessment  would  have  oper- 
ated to  give  validity  to  such  assessment.  The  ordinances  and 
resolutions  making  the  appropriation  did  not  purport  to  ratify 
the  sale,  but  proceeded  upon  its  assumed  validity.  But  in 
addition  to  this,  as  we  said  in  Chrogan  v.  San  Francisoo 
(18  Cal.,  608),  "  all  sales  of  the  city,  property  were  required  to 
be  made  at  public  auction.  This  mode  was  essential  to  the 
validity  of  any  sale.  A  ratification  of  an  illegal  public  sale  is 
in  effect  making  a  private  one.  The  object  of  the  ratification 
is  to  vest  in  the  purchaser  the  title,  as  he  had  acquired  none 
previously,  and  for  that  purpose  to  confirm  the  sale  at  the 
prices  already  offered — that  is,  to  make  a  sale  upon  the  con- 
sideration of  the  original  bid.  At  public  auction  this  could 
not  be  done,  for  the  very  essence  of  an  auction  sale  is,  that 
everyone  is'  at  liberty  to  bid,  and  that  the  property  shall  fall 
to  the  highest  bidder.  It  could  only  be  done  by  a  private  ar- 
rangement, and  as  a  consequence  could  not  be  done  at  all  by 
the  common  council  under  the  restrictions  of  the  charter. 
The  case  would  be  different  if  the  common  council  had  pos- 
sessed authority  to  dispose  of  the  municipal  property  at  pri- 
26 
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vate  sale.  They  could  then  have  said:  We  will  confirm  the 
previous  proceedings;  we  will  take  the  money  already  ad- 
vanced, and  what  is  to  be  advanced  upon  the  bid  as  a  consider- 
ation, and  transfer  the  title.  But  as  the  power  of  disposition 
could  only  be  exercised  in  one  way — by  a  direct  ordinance 
authorizing  a  public  sale,  after  due  advertisement  of  the  time, 
place  and  terms — ^no  other  mode  could  be  adopted  in  its  stead. 
Appropriation  of  the  proceeds,  proceedings  upon  the  assumed 
validity  of  the  sale,  reference  to  the  ordinance  as  having  been 
passed,  would  not  answer  the  requirements  of  the  charter. 
The  common  council  were  not  invested  with  any  discretion 
to  substitute  a  dififerent  mode  for  the  disposition  of  the  city's 
property  in  the  place  of  the  one  provided." 

In  some  of  the  actions  against  .the  city,  the  restraining 
clause  of  the  charter  of  1851  against  the  incurred  debts  or  lia- 
bilities exceeding  in  the  aggregate,  with  former  debts  or  lia- 
bilities, the  sum  of  fifty  thousand  dollars,  has  been  relied 
upon.  This  clause  was  the  subject  of  extended  consideration 
in  the  McCracken  case,  and  we  held  that  it  referred  to  the  acts 
or  contracts  of  the  city,  and  not  to  liabilities  which  the  law  cast 
upon  her;  that  it  was  intended  to  restrain  extravagant  expen- 
ditures of  the  public  moneys,  and  not  to  justify  the  detention 
of  the  property  of  her  citizens,  which  she  had  obtained  with- 
out authority  of  law.  Her  liability  in  this  respect,  we  said, 
was  independent  of  the  restraining  clause;  "and  it  may  be 
well  doubted,"  we  continued,  "  whether  it  would  be  competent 
for  the  legislature  to  exempt  the  city,  any  more  than  private 
individuals,  from  liability  under  circumstances  of  this  charac- 
ter. Suppose,  for  example,  that  the  city  should  recover  judg- 
ment against  an  individual  for  $100,000,  and  collect  the  money 
upon  execution,  and  upon  appeal  the  judgment  should  be 
reversed,  would  it  be  pretended  that  the  money  could  not 
afterwards  be  recovered?  Could  the  city  defend  against  the 
claim  for  restitution  upon  the  pretense  that  she  was  already 
indebted  over  $50,000?  Could  she,  to  use  the  language  of 
counsel,  owe  herself  out  of  liability  f  Suppose,  again,  an 
individual  should  pay  the  taxes  upon  his  property,  in  ignor- 
ance that  they  had  already  been  paid  by  his  agent,  could  the 
city  retain  the  amount  thus  paid  by  mistake?  Could  she  plead 
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her  previous  indebtedness  as  an  excuse  for  the  detention  of 
the  money  to  which  she  had  no  legal  or  eqiiitable  right?  Sup- 
pose, again,  the  city  should  neglect  to  keep  the  streets  in  re- 
pair, and  an  individual  should  be  injured  in  consequence  — 
should  break  his  leg,  or  be  otherwise  crippled — could  she  al- 
lege her  insolvency  against  ^is  claim  for  damages?  Would  her 
pecuniary  condition  be  an  answer  for  the  neglect  of  every  duty, 
legal  and  moral?  If  this  were  so,  she  would  be  the  most  irre- 
sponsible corporation  on  earth,  and  her  treasury  would  be,  in 
many  instances,  but  a  receptacle  for  others'  property,  without 
possibility  of  restitution.  The  truth  is,  there  is  no  such  ex- 
emption from  liability  on  her  part.  The  same  obligations  to 
do  justice  rest  upon  her  as  rest  upon  individuals.  She  can- 
not appropriate  to  her  own  use  the  property  of  others,  and 
screen  herself  from  responsibility  upon  any  pretense  of  exces- 
sive indebtedness." 

As  will  be  seen  from  this  brief  statement  of  the  questions 
settled  in  the  several  cases  heretofore  before  the  court,  there  is 
nothing  to  prevent  a  recovery  of  the  claimants  in  the  alleged 
want  of  privity  between  the  bidders  and  the  city,  or  in  the  al- 
leged subsequent  adoption  of  the  ordinance  providing  for  the 
sale,  or  in  the  alleged  ratification  of  the  sale,  or  in  the  re- 
straining clause  of  the  charter.  The  several  cases  stand  simply 
upon  this  ground:  The  city  has  obtained  the  money  of  her 
citizens  without  any  consideration,  under  a  mistaken  impres- 
sion of  her  rights,  and  has  appropriated  it  to  municipal  pur- 
poses; and  they  insist,  and  so  we  have  held,  that  she  is,  under 
these  circumstances,  bound,  both  legally  and  morally,  to  re- 
fund it  to  them.  * 

The  suggestion,  frequently  made  in  the  cases,  that  the  claim- 
ants are  taking  advantage  of  a  mere  technical  defect,  and  that 
had  they  remained  contented  with  the  sale  they  would  not 
have  been  disturbed  in  their  possession,  is  without  force.  That 
defect  which  vitiates  entirely  a  sale  and  leaves  the  title  of  the 
property  in  the  city,  can  hardly  be  termed  a  technical  one.  It 
is  a  defect  which  goes  to  the  substance  of  the  whole  transac- 
tion. Nor  is  it  by  any  means  certain  that  the  bidders  would 
have  been  left  in  undisturbed  possession  of  the  property  had 
no  question  as  to  the  validity  of  the  alleged  sale  been  raised. 
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They  could  have  no  a8Siiran6e  that  subsequent  corporate 
authorities  might  not  claim  the  property;  or  if  the  authorities 
did  not  move  in  the  matter,  that  the  creditors  of  the  city  might 
not  attempt  to  subject  the  property  to  the  satisfaction  of  their 
demands.  But,  independently  of  these  considerations,  it  is 
enough  to  say  that  the  bidders  h%d  a  clear  right  to  ask  for  a 
return  of  their  money  when  they  found  that  the  title  had  not 
passed  to  them  and  could  not  pass  by  the  proceedings  taken. 
They  were  not  under  any  obligations  to  wait  a  moment. 
The  money  was  paid  for  a  present,  not  a  future  transfer  of  the 
title.  But  the  bidders  were  more  indulgent  than  this.  It  ap- 
pears from  the  findings  in  one  of  the  actions  {Chrogan  v.  San 
FranciscOy  18  Oal.,  587)  that  in  January,  1855,  they  became 
aware  of  the  invalidity  of  the  sale  and  apprised  the  then  com- 
mon council  of  the  city  of  its  invalidity,  and  requested  them 
to  pass  an  ordinance  ratifying  and  confirming  the  sale,  which 
they  refused  to  do.  It  is  true  that  the  common  council  did 
not  possess  the  power  to  ratify  and  confirm  the  sale,  but 
they  could  have  applied  to  the  legislature  then  in  session  for 
the  power.  No  steps  of  the  kind  were,  however,  taken.  There 
was  only  one  alternative  left  to  the  bidders — to  institute  suits 
for  the  recovery  of  their  money,  which  they  subsequently  did. 
Again,  in  1858,  the  legislature  passed  an  act  authorizing  the 
treasurer  of  the  city  to  execute  deeds  to  the  purchasers  upon 
receiving  the  balance,  if  any  remained  unpaid,  of  the  original 
bids;  and  provided  that  such  deeds  should  convey  the  right, 
title  and  interest,  both  of  the  city  and  of  the  city  and  county, 
in  the  property.  But  this  act  the  city  neglected  to  accept,  and 
without  her  acceptance  it  never  acquired  any  force  or  efiicacy 
whatever.  It  undertook  to  divest  the  city  of  her  property 
upon  conditions  imposed  by  the  legislature,  and  not  by  herself. 
The  conveyances  of  the  treasurer  under  the  act  were,  therefore, 
inoperative  to  pass  any  interest,  and  the  title  to  the  property  re- 
mained as  before  in  the  corporation.  {Orogan  v.  San  Fran- 
dscoy  18  Cal.,  590). 

In  the  present  case  the  city  sets  up  as  a  bar  to  the  plaintiffs' 
recovery  the  statute  of  limitations.  With  the  policy  of  a  de- 
fense of  this  character  on  the  part  of  the  city  we  have  nothing 
.to  do.    The  defense  is  a  legal  one  and  our  duty  ends  with  a 
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determination  whether  or  not  it  has  been  sustained.  The  action 
is  for  the  recovery  of  $7,900,  paid  upon  the  alleged  sale  of  one 
of  the  parcels  of  slip  property.  The  complaint  alleges  that 
$1,975  were  paid  on  the  twenty-seventh  of  December,  1853; 
$8,950  on  the  twenty-seventh  of  February,  1854;  and  the  bal- 
ance, $1,975,  on  the  twenty-seventh  of  April,  1854;  and  that 
these  several  sums  were  received  by  the  city  on  the  respective 
days  of  their  payment.  The  referee  finds  that  the  several  pay- 
ments were  made  to  tlie  city  and  accepted  by  her  as  alleged 
in  the  complaint.  In  the  other  actions  which  have  been  be- 
fore this  court  growing  out  of  the  alleged  sale,  it  has  appeared 
that  the  moneys  were  in  the  first  instance  paid  to  the  mayor 
and  land  committee,  and  by  them  paid  into  the  treasury  of  the 
city,  on  or  about  the  twenty-eighth  of  April,  1854.  The  pay- 
ment at  this  date  does  not  appear  to  have  been  proven  in  this 
case.  The  defense  is,  therefore,  sustained  as  to  the  first  two 
installments  and  is  not  sustained  as  to  the  third.  •  The  com* 
plaint  was  filed  on  the  twenty-first  of  April,  1856,  more  than 
two  years  after  the  payment  of  the  first  two  sums,  and  within 
two  years  after  the  payment  of  the  last  sum.  The  statute  was 
a  bar  after  two  years  from  the  receipt  of  the  money  by  the  city. 
Whether  that  receipt  must  be  evidenced  by  a  refusal  to  re- 
fund the  moneys,  or  their  appropriation  to  municipal  pur- 
poses, it  is  not  necessary  to  express  any  opinion.  The  allega- 
tion and  the  finding  are  both  that  they  were  received  by  the 
city  at  the  several  dates  designated. 

.The  position  that  the  filing  of  the  complaint,  without  the 
issuance  of  summons  thereon,  did  not  prevent  the  statute  run- 
ning, is  not  tenable.  At  common  law  there  was  no  limitation 
to  the  period  within  which  actions  could  be  commenced, 
though  a  presumptiop  was  created  that  the  claim  was  satisfied 
by  the  lapse  of  twenty  years.  It  is  the  statute  which  pre- 
scribes the  limitation,  and  in  this  State  the  same  statute  de- 
clares that  an  action  shall  be  deemed  commenced,  within  its 
meaning,  "  when  the  complaint  has  been  filed  in  the  proper 
court."  It  was  certainly  within  the  legislative  power  to  affix 
this  qualification  upon  the  provisions  of  the  statute,  though 
grave  considerations  as  to  its  policy  may  be  presented,  as  they 
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have  been  by  the  learned  connsel  of  the  appellant  in  the  pres- 
ent case.    {Sharp  v.  Maguire^  19  Cal.,  697). 

Judgment  beyebsed  and  oaxjse  bemanded  fob  a  new  teial. 


WHEN  THE  MONEY  ADVANCED  MAY  BE  EECOVEEED  BACK. 


TWBKTT-BECOND  SELECTED  CASE. 

Dill  et  al.  v.  Inhabitants  of  Warbham.* 

A  town,  in  its  corporate  capacity,  haa  no  authority  to  transfer  the  right  of 
taking  oysters  within  its  limits,  and  any  contract  made  by  a  town  for 
that  purpose  is  void. 

Where  a  paHy  receives  money  in  advance,  on  a  contract  which  he  had  no 
authority  to  make,  and  afterwards  refuses  to  fulfill  the  contract,  the 
other  party  may  recover  back  the  money,  in  an  action  for  money  had 
and  received.  In  such  case  no  previous  demand  of  the  money  need 
be  averred  or  proved. 

Assumpsit  on  an  agreement  set  forth.  There  was  also  a  gen- 
eral indebitatus  count  for  money  bad  and  received.  The  count 
on  said  agreement,  after  stating  the  contents  thereof,  averred 
that  the  plaintiiSfs  had  kept  and  performed  their  part  of  it,  in 
all  respects,  and  that  the  same  had  not  been  lawfully  termin- 
ated; '^  yet,  although  the  defendants,  for  a  time,  also  performed 
their  part  of  said  agreement  and  furnished  the  permits 
required  by  law  to  authorize  and  protect  the  plaintiiOfs  in  fish- 
ing for  and  taking  oysters  pursuant  to  said  agreement,  they 
afterward  violated  their  said  agreement  and  utterly  refused  to 
grant  to  said  plaintiffs  the  necessary  permits  to  authorize  and 
protect  them  in  fishing  for  and  taking  oysters  under  said  agree- 
ment, and  forbade  the  plaintiffs  from  taking  the  same,  con- 
trary to  the  true  intent  and  meaning  of  said  agreement,  and 
have  permitted  other  persons  to  take  the  same;  whereby  the 
plaintiffs  have  been  put  to  great  expense  for  vessels  and  men 
employed  for  the  purpose,  and  have  lost  the  profits  secured  to 

*Beported  in  7  Met.  (Maw.),  438  (1844). 
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them  by  said  agreement,"  etc^  Plea,  general  issue,  with  a 
specification  of  defense. 

At  the  trial  before  Wilde,  J.,  the  plaintiffs,  to  maintain  the 
issue  on  their  part,  produced  a  copy  of  a  vote  passed  by  the 
defendants  at  a  meeting  held  on  the  17tli  of  July,  1837, 
agreeing  "  to  dispose  of  such  portion  of  the  oysters  in  the 
waters  of  said  town,  as  may  be  thought  advisable  by  a  com- 
mittee to  be  appointed  to  have  a  superintendence  of  the  sub- 
ject;" a  copy  of  a  vote,  passed  at  the  same  meeting,  that  the 
four  persons  who  signed  the  agreement  declared  on  by  the 
plaintiffs,  with  Joshua  B.  Tobey,  be  a  committee  "  to  obtain 
such  information  as  is  necessary,  and  be  empowered  to  make 
sale  of  such  quantities  of  the  oysters  belonging  to  the  town  as 
they  may  think  for  the  interest  of  its  citizens,  or  for  such 
time  not  exceeding  ten  years,  giving  a  preference  to  the  in- 
habitants of  the  town,  in  the  sale  thereof ; "  and  the  agree- 
ment declared  on,  the  execution  of  which  was  admitted  by  the 
defendants. 

To  support  the  count  for  money  had  and  received,  the 
plaintiffs  gave  in  evidence  a  receipt  signed  by  the  defendants' 
treasurer,  dated  February  29,  1840,  for  $500,  paid  him  by  the 
plaintiffs, "  which  they  were  to  deposit  in  the  hands  of  the 
treasurer  as  a  security  for  the  payment  for  the  oysters  which 
they  may  take  the  ensuing  year." 

To  show  a  breach  of  said  agreement  by  the  defendants,  the 
plaintiffs  read  (among  other  papers)  the  following  vote, 
passed  at  a  meeting  of  the  defendants,  held  on  the  8th  of 
September  1838:  "  Voted^  that  the  selectmen  be  hereby  ad- 
vised to  grant  no  more  permits  for  taking  of  oysters  from  any 
beds  in  the  town  of  Wareham,  until  the  whole  legal  contro- 
versy, with  which  the  town  is  threatened  on  account  of  the 
appropriation  of  the  oyster  money,  be  finally  settled;  and  that 
the  selectmen  inform  the  gentlemen  who  took  the  oysters  last 
season,  that  they  must  consider  their  contract  (if  any  they 
have)  at  an  end;  and  if  any  damage  shall  accrue  to  said  gen- 
tlemen on  account  of  boats  or  apparatus,  that  the  selectmen 
settle  with  them  fairly  and  honorably,  by  allowing  them  a  fair 
price  for  their  boats,  etc.,  or  otherwise,  as  in  their  judgment 
the  honor  of  the  town  shall  require."    Also  the  following 
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votes  of  the  defendants,  passed  on  the  11th  of  March,  1839: 
"  Voted^  that  the  town  give  nine  months'  notice,  to  the  men 
who  bought  the  oysters,  that  the  contract  must  cease  after 
this  year.  Voted^  that  the  selectmen,  together  with  [four 
men  named]  be  a  committe  of  the  town  to  notify  Joshua  A. 
Dill  and  his  associates,  that  their  contract  with  the  town  for 
taking  oysters  must  cease  after  tliis  year."  The  plaintiflfs 
likewise  gave  evidence,  that  on  the  29th  of  May,  1839,  they 
were  duly  served  with  notice  of  these  last  mentioned  votes. 

The  plaintiffs  then  showed  that  they  sent  a  vessel  to  Ware- 
bam,  in  the  spring  of  1840,  for  the  purpose  of  obtaining  oysters 
under  their  contract,  as  they  had  done  in  preceding  years; 
that  their  agents  applied,  as  formerly,  to  the  chairman  of  the 
selectmen  for  the  statute  permit  which  had  previously  been 
given,  and  was  refused;  that  the  vessel,  after  wating  a  number 
of  days,  during  which  some  town  meetings  were  held,  re- 
turned empty,  and  that  no  oysters  had  since  been  taken  by 
the  plaintiffs. 

There  was  much  evidence  tending  to  show  that  there  were, 
in  said  town,  oysters  to  which  the  plaintiffs  were  entitled  by 
the  terms  of  said  contract,  and  which  might  have  been  taken 
without  injury  to  the  fishery.  There  was  also  much  evidence 
tending  to  prove  the  contrary. 

It  was  insisted  by  the  defendants,  and  they  requested  the 
court  to  instruct  the  jury,  that  the  town,  in  its  corporate  ca- 
pacity, had  no  authority  to  make  the  contract  declared  on,  or 
to  bind  the  town  by  any  contract  for  the  taking  of  oysters  by 
the  plaintiffs;  that  the  town  had  made  no  such  contract  with 
the  plaintiffs,  as  was  set  forth  in  the  plaintiffs'  declaration; 
that  the  town  had  done  no  act  to  deprive  the  plaintiffs  of  the 
benefit  of  said  contract,  and  that  the  plaintiffs  had  not  proved 
any  breach  of  said  contract  by  the  defendants;  that  the  dam- 
ages for  the  breach  of  said  contract  would  not  embrace  the 
whole  unexpired  term  of  it;  and  that  the  evidence  respecting 
the  $500  was  not  sufficient  to  justify  the  jury  in  returning  a 
verdict  for  the  plaintiffs  for  that  amount. 

The  court  declined  to  give  the  instructions  requested,  and 
charged  the  jury  that  the  contract  adduced  in  evidence  sup- 
ported the  plaintifiis'  declaration,  and  was  a  legal  and  valid 
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contract,  obligatory  on  the  defendants;  that  if  there  had  been 
a  breach  of  said  contract  by  the  defendants  the  plaintiffs  were 
entitled  to  recover,  in  this  action,  the  damages  which  they  had 
sustained  by  reason  of  the  non-fulfillment  thereof,  including 
therein  the  unexpired  term  of  the  said  contract;  that  the  votes 
of  said  town,  of  the  11th  of  March,  1889,  if  notified  to  the 
plaintiffs,  as  the  evidence  tended  to  prove,  was  a  breach  of  said 
contract,  provided  there  were  oysters  in  said  town  which  the 
pain  tiffs,  by  said  contract,  were  entitled  to  take  and  could 
have  taken  without  injury  to  the  oyster  fishery  in  said  town 
and  to  the  inhabitants  thereof;  that  the  plaintiffs  were  bound 
by  the  contract  to  make  such  use  only  of  the  oyster  beds  as 
would  leave  the  inhabitants  of  the  town  fish  enough  for  their 
own  reasonable  consumption,  and  not  injure  the  fishery  as  a 
property;  and  that,  if  the  plaintiffs'  fishing  had  in  fact  proved 
injurious  in  these  respects,  the  defendants  had  lawfully  ter- 
minated the  contract,  and  had  not  broken  it.  The  court  also 
instructed  the  jury  that  the  plaintiffs,  on  the  evidence,  were 
entitle  to  recover  the  $500. 

A  verdict  was  returned  for  the  plaintiffs  for  $4,560.42, 
which  was  to  be  set  aside  and  a  new  trial  granted  if  the  fore- 
going rulings  and  instructions  were  erroneous;  otherwise^ 
judgment  to  be  rendered  upon  the  verdict. 

This  case  was  fully  argued  on  all  points  raised  at  the  trial. 
But  the  argument  raised  on  those  points  which  the  court  did 
not  decide,  is  not  here  given. 

Shaw,  C.  J. — Many  questions  were  raised  and  discussed  in 
the  argument  of  the  present  case  which  the  court  have  not 
found  it  necessary  to  decide.  It  is  an  action  against  the  in-> 
habitants  of  the  town  of  Wareham,  on  a  special  executory 
contract,  and  the  claim  is  to  recover  damages  for  the  breach 
of  it.  If  the  contract  on  which  the  action  is  brought  be  held 
to  grant  any  interest  or  property  in  the  oyster  fishery,  or  any 
franchise  or  vested  right  whatever  which  has  been  invaded,  the 
remedy  of  the  plaintiffs  must  be  sought  in  an  action  on  the 
Cfkse  for  disturbance,  or  by  other  appropriate  proceedings,  and 
against  those  who  caused  the  disturbance.  It  is  proper,  there- 
fore, to  repeat  that  this  is  an  action  on  the  contr^t,  as  an  exr 
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ecutory  contract,  and  a  non-fulfillment  thereof  on  the  part  of 
the  town,  in  which  the  plaintiffs  seek  to  recover  damages  for 
the  loss  sustained  by  such  non-falfillment. 

One  ground  of  defense  was,  that  if  this  instrument,  which  is 
extremely  guarded  and  cautious,  contained  any  stipulation  that 
the  town  should  perform  any  act,  it  was  not  averred  or  proved 
that  the  town  have  failed  or  refused  to  do  such  act,  and  so 
there  was  no  such  breach  or  non-fulfillment  as  would  enable 
the  plaintiffs  to  maintain  this  action.  This  agreement  on  the 
part  of  the  town  is  certainly  much  more  in  the  nature  of  a 
grant,  lease,  or  release  of  right,  or  other  executed  contract, 
than  an  executory  undertaking  to  do  any  act;  and  such  stipu- 
lation, if  found  at  all  in  it,  must  arise  from  implication  and  as 
something  incident  to  a  benefit  or  right  granted,  and  not  in 
terms.  But  if  the  town  had  no  interest  or  property  in  the 
subject,  and  no  legal  authority,  as  a  corporation  of  very  lim- 
ited powers,  to  make  such  an  executory  contract,  then  the  vote 
passed  by  the  inhabitants,  purporting  to  vest  power  in  a  com- 
mittee, was  unauthorized  and  void,  and  the  undertaking  of  the 
committee,  professing  to  bind  the  town,  was  merely  void.  This 
is  the  first  question;  and  if  it  appears  that  the  contract  was 
not  the  binding  contract  of  the  town,  it  becomes  unnecessary 
to  consider  another  question  which  was  largely  discussed; 
namely,  whether  there  was  any  such  implied  stipulation,  what 
was  its  legal  effect  and  operation,  and  whether  any  violation 
of  it  had  been  averred  and  proved. 

By  the  common  law  of  England,  the  property  of  the  coasts, 
bays,  and  arms  of  the  sea,  and  of  the  fishery  therein,  was  in  the 
king;  but  in  trust,  as  to  fisheries,  for  all  the  king's  subjects, 
except  when  otherwise  especially  granted;  so  that  in  effect 
such  fisheries  were  regarded  as  common  to  all  the  king's  sub- 
jects. 9  Petersd.  Ab.  (Amer.  Ed.),  451,  452.  By  the  colony 
charters,  this  right  of  the  crown  was  transferred,  with  the  ter- 
ritory and  jurisdiction,  to  the  colonies,  for  the  use  and  benefit 
of  the  inhabitants.  This  vested  the  power  in  the  colonial 
governments  to  make  laws  to  regulate  and  protect  this,  as  one 
of  the  common  rights  of  the  inhabitants.  It  is  not  necessary 
to  examine  all  the  acts  upon  this  subject.  None  can  be 
found  whidi  vests  an  exclusive  right  of  the  property  in  the 
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oyster  fisheries  in  towns,  in  their  corporate  capacities.  If  there 
had  been,  no  further  regulation  would  have  been  necessary; 
because  the  laws  which  secure  all  other  rights  of  property 
would  have  been  sufficient  to  enable  towns  to  manage  and  de- 
fend such  fisheries.  In  one  case  it  has  been  decided  that  the 
town  had  no  such  property  in  the  shad  and  alewife  fisheries. 
JSandolph  v.  Braintree^  4  Mass.,  315. 

Still  the  laws  recognize  some  rights  of  the  inhabitants  of 
towns;  as  the  celebrated  colony  ordinance  of  1641  (Anc.  Chart, 
148),  which  secured  iree  fishing  and  fowling,  but  limited  the 
privileges  thereby  secureid  to  householders,  and  to  such  free 
fishing  and  fowling  within  the  limits  of  their  respective  town- 
ships. Such  regulations  obviously  gave  the  privilege,  rather 
to  the  inhabitants  of  townships,  personally  and  respectively, 
than  to  the  town  in  its  corporate  capacity;  and  rather  as  a 
common  privilege,  than  as  a  right  of  property*  It  was  also 
under  this  limitation ;  ^^  unless  the  freemen  of  the  same  town, 
or  the  general  court,  have  otherwise  appropriated  them."  This, 
therefore,  the  earliest  act  on  the  subject,  recognizes  the  right 
of  fishing  as  a  common  right,  and  the  authority  of  the  colonial 
government  to  regulate  it.  And  this  was  regulated  by  the 
provincial  acts  mentioned  in  the  fifth  section  of  St.  1795, 
c.  71.  These  acts  were  revised  and  repealed  by  the  last 
mentioned  statute.  The  preamble  to  this  statute  recites,  that 
"  oysters  and  other  shell  fish  have  long  been  considered  the 
property  of  the  towns;"  but  the  same  preamble  speaks  of  them 
as  *•  common  property,"  which  requires  some  further  special 
provisions.  And  the  statute  proceeds  to  make  regulations, 
which  secure  a  right  to  all  the  inhabitants  severally^  and  vests 
in  the  selectmen  certain  powers  of  granting  permits.  By  this 
act,  taking  all  its  parts  together,  we  are  of  opinion  that  what- 
ever right  vested  in  inhabitants  of  towns  was  a  qualified  right, 
and  subject  to  be  regulated  by  the  general  court;  and  that  the 
whole  subject  was  thereby  regulated,  and  nothing  remained 
for  towns,  in  their  corporate  capacity,  to  do. 

The  same  provisions  were  re-enacted  by  Rev.  Sts.  c.  55, 
§§  11,  12.  They  are,  that  the  selectmen  "may  give  permits 
in  writing  to  any  person  to  take  oysters  from  their  beds  at 
such  times,  in  such  quantities,  and  for  such  uses,  as  the  said 
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Belectmen  shall  think  reasonable,  and  shall  express  in  their 
said  permits;  and  every  inhabitant,  without  such  permit,  may 
take  oysters  for  the  nse  of  his  family."  And  all  persons  are 
prohibited  from  taking  oysters  otherwise,  under  a  penalty. 

Whether  under  these  statute  provisions  the  selectmen  have 
authority  to  take  money  or  valuable  consideration  for  permits, 
or,  in  other  words,  to  sell  the  right  to  take  oysters;  or,  if  they 
have  such  j)ower  and  exercise  it,  whether  they  are  not  to  be 
regarded  as  trustees  for  the  town,  and  bound  to  account  to  the 
town  for  the  proceeds,  it  is  not  necessary  to  d^ide  in  this  case, 
and  we  give  no  opinion. 

But  tlie  court  are  of  opinion  that  the  selectmen,  in  giving 
permits  under  the  authority  thus  conferred  on  them  are  not  the 
agents  of  the  town,  subject  to  be  directed,  restrained  or  con- 
trolled by  its  votes.  They  act  under  an  authority  conferred 
on  them  by  statute,  to  be  executed  according  to  their  own 
judgment,  and  do  not  act  ministerially,  according  to  the  will 
of  the  town,  expressed  by  its  votes.  It  is  like  the  authority 
given  to  selectmen  by  other  statutes  to  lay  out  town  ways; 
under  which  it  has  been  held  that  a  vote  of  the  town  directing 
them  to  lay  out  a  particular  town  way  described,  is  irregular 
and  void.    Kean  v.  StetBon^  5  Pick,  492. 

We  are,  therefore,  of  opinion  that  whatever  right  the  inhab- 
itants of  towns  have  to  the  oysters  in  their  natural  beds  within 
their  limits,  beyond  the  right  of  the  inhabitants  severally  to 
take  them  for  the  use  of  their  families,  is  not  an  absohite 
property  or  franchise,  capable  of  being  transferred  to  others 
by  the  town,  in  its  corporate  capacity,  but  is  a  qualified  right 
to  be  souglit  through  the  selectmen  executing  a  statute  power; 
that  such  a  transfer  of  the  fishery  and  the  power  of  making 
contracts  respecting  it  is  not  within  the  jurisdiction  of  towns, 
nor  one  of  the  coi'porate  powers  conferred  on  them  by  law. 
The  supposed  contract,  therefore,  upon  which  this  action  is 
brought,  was  one  which  the  town  of  Wareham  had  no  author- 
ity, as  a  corporation,  to  make  and  the  town  is  not  bound 
by  it. 

In  regard  to  the  sum  of  five  hundred  dollars,  as  it  appears 
that  it  was  received  by  the  treasurer  and  went  to  tlie  use  of  the 
town  and  was  so  received  in  advance,  upon  a  consideration 
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which  has  failed,  it  mnst  be  regarded  as  money  had  and  re- 
ceived by  the  town  to  the  plaintiffs'  use,  and,  therefore,  the  ac- 
tion for  that  sum  will  lie.  No  special  demand  was  necessary. 
Where  there  is  a  debt,  a  duty  to  pay  money  presently,  not  de- 
pendent upon  any  condition  or  contingency,  an  action  may  be 
brought  to  recover  it.  Without  a  previous  demand. 

If  the  defendants  would  have  avoided  the  inconvenience  of 
having  the  suit  on  the  other  points  conducted  at  their  expense, 
and  of  having  to  pay  the  costs,  in  consequence  of  their  liabil- 
ity for  this  sum  of  five  hundred  dollars,  they  should  have 
brought  the  money  into  court  at  the  commencement  of  the 
suit,  when  a  small  amount  of  costs  had  accrued. 

With  the  plaintiffs'  consent  the  verdict  may  be  amended  to 
stand  as  a  verdict  for  $500,  with  interest  from  the  date  of  the 
writ,  and  judgment  may  be  entered  upon  it;  otherwise,  the 
verdict  is  to  be  set  aside  and  a  new  trial  granted. 
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TWENTT-THIRD  SELECTED  CASE. 

Gelpozb  et  al.  V.  The  City  of  Dubtjqub.* 

1.  By  a  series  of  decisions  of  the  Supreme  Court  of  Iowa,  prior  to  that,  A. 
D.  1859,  in  The  State  of  lotea^  ex  relatione^  v.  The  County  of  Wapello, 
13  Iowa,  888,  the  right  of  the  legislature  of  that  State  to  authorize 
municipal  corporations  to  subscribe  to  railroads  extending  beyond  the 
limits  of  the  city  or  county,  and  to  issue  bonds  accordingly,  was  settled 
in  favor  of  the  right;  and  those  decisions,  meeting  with  the  approbation 
of  this  court,  and  being  in  harmony,  with  the  adjudication  of  sixteen 
States  of  the  Union,  will  be  regarded  as  a  true  interpretaton  of  the  con- 
stitution and  laws  of  the  State  so  far  as  relates  to  bonds  issued  and  put 
upon  the  market  during  the  time  that  those  decisions  were  in  force. 
The  fact  that  the  Supreme  Court  of  Iowa  now  holds  that  those  decisions 
were  erroneous,  and  ought  not  to  have  been  made,  and  that  the  legislature 
of  the  State  had  no  such  power,  as  former  courts  decided  that  they  had, 
can  have  no  effect  upon  transactions  in  the  past,  however  it  may  affect 
those  in  the  future. 

•Beportedlal  Wall^  176 (1868). 
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2.  Although  it  is  in  the  practice  of  this  court  to  follow  the  latest  settled 
adjudications  of  the  State  courts  giving  constructions  to  the  laws  and 
constitutions  of  their  own  States,  it  will  not  necessarily  follow  decisions 
which  may  prove  but  oscillations  in  the  course  of  such  judicial  settlement, 
'  Nor  will  it  follow  any  acljudication  to  such  an  extent  as  to  make  a  sacri- 
fice of  truth,  iustice,  and  law. 

8.  Municipal  bonds,  with  coupons  payable  to  *l)earer,'*  having,  by  universal 
usage  and  consent,  all  the  qualities  of  commercial  paper,  a  party  recov- 
ering on  the  coupons  will  be  entitled  to  the  amount  of  them,  with  inter- 
est and  exchange  at  the  place  where,  by  their  terms,  they  were  made 
payable. 

The  constitution  of  the  State  of  Iowa,  adopted  in  1846, 
contains  the  following  provisions;  to -wit., 

^^  Art.  1,  §  6.  All  laws  of  a  general  nature  shall  have  a  uni- 
form operation." 

"  Art.  3,  §  1.  The  legislative  authority  of  the  State  shall 
be  vested  in  a  Senate  and  House  of  Eepresentatives,  which 
shall  be  designated  the  General  Assembly  of  the  State  of 
Iowa."  etc. 

"  Art.  7.  The  General  AsamMy  shall  not  in  any  manner 
create  any  debt  or  debts,  liability  or  liabilities,  which  shall, 
singly  or  in  the  aggregate,  with  any  previous  debts  or  liabili- 
ities,  exceed  the  sum  of  one  hundred  thousand  dollars^  except 
in  case  of  war,  to  repel  invasion,. or  suppress  insurrection." 

"Art.  8,  §  2.  Corporations  shall  not  he  credited  in  this 
State  by  special  lawSj  except  for  political  or  7nunicipal 
purposes/  but  the  General  Assembly  shall  provide,  by  general 
lawSj  for  the  organization  of  all  other  corporations,  except 
corporations  with  banking  privileges,  the  creation  of  which  is 
prohibited.  The  stockliolders  shall  be  subject  to  such  liabili- 
ties and  restrictions  as  shall  be  provided  by  law.  The  State 
shall  notf  directly  or  indirectly y  become  a  stockholder  in  any 
corporation.^^ 

With  these  constitutional  provisions  in  existence  and  force, 
the  legislature  passed  certain  statutes.  One,  incorporating  the 
city  of  Dubuque,  passed  February  24,  1847,  provided  in  its 
twenty-seventh  section  as  follows: 

**That  whenever  J  in  the  opinion  of  the  city  council^  it  is 
expedient  to  borrow  money  for  any  particular  purpose,  the 
question  shall  be  submitted  to  the  citizens  of  Dubuque,  the 
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nature  and  object  of  the  loan  shall  be  stated,  and  a  day  fixed 
for  the  electors  of  said  city  to  express  their  wishes;  the  like 
notice  shall  be  given  as  in  cases  of  election,  and  the  loan  shall 
not  be  made  nnless  two-thirds  of  all  the  votes  polled  at  such 
election  shall  be  given  in  the  affirmative.'^ 

By  an  act  passed  January  8,  1861,  this  charter  was  "so 
amended  as  to  empower  the  city  council  to  levy  annually  a 
special  tax  to  pay  interest  on  such  loans  as  are  authorized  by 
the  twenty-seventh  section  of  said  act;"  that  is  to  say,  by  the 
section  just  quoted.  A  subsequent  act,  one  passed  28th  Jan- 
uary, 1857,  enacts  thus: 

"  The  city  of  Dubuque  is  hereby  authorized  and  empoW' 
ered  to  aid  in  the  construction  of  the  Dubuque  Western^  and 
Dubuque,  St.  Peter's  and  St.  Paul  Kailroad  companies,  by  w- 
auing  $250,000  of  city  bonds  to  each^  in  pursuance  of  a  vote 
of  the  citizens  of  said  city,  taken  in  the  month  of  December, 
A.  D.  1856.  Said  bonds  shall  be  legal  and  valid,  and  the 
city  council  is  authorized  and  required  to  levy  a  special  tax  to 
meet  the  principal  and  interest  of  said  bonds,  in  case  it  shall 
become  necessary  from  the  failure  of  funds  from  other  sources." 

"  The  proclamation,  tlie  vote,  bonds  issued <f  or  to  be  issued^ 
are  hereby  declared  valid^  and  the  said  railroad  cornpanies 
are  hereby  authorized  to  expend  the  moneys  arising  from  the 
sale  of  said  bonds,  without  the  limits  of  the  city  and  county 
of  Dubuque,  in  the  construction  of  either  of  said  roads;  and 
neither  the  city  of  Dubuque  nor  any  of  the  citizeTis  shall  ever 
be  allowed  to  plead  that  the  said  bonds  are  invalid^ 

With  this  constitution,  as  already  mentioned,  in  force,  and 
after  the  incorporation  of  the  city  and  passage  of  acts  of  As- 
sembly, as  just  mentioned,  and  after  certai/n  decisions  of  the 
Supreme  Court  of  Iowa  as  to  the  constitutionality  of  these 
acts,  the  character  and  value  of  which  decisions  make  the 
principal  subject  of  discussion  in  this  case, — the  city  of  Du- 
buque issued  a  large  amount  of  coupon  bonds,  which  were 
now  in  the  hands  of  the  plaintiffs.  The  bonds  bore  date  on 
the  first  of  July,  1857,  and  were  payable  to  Edward  Long- 
worthy,  or  bearer,  on  the  first  of  January,  1877,  at  the  Metropol- 
itan Bank,  in  the  city  of  New  York.  The  coupons  were  for  the 
successive  half  year's  interest  accruing  on  the  bonds  respec- 
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tively,  and  were  payable  at  the  same  place.  The  bonds 
recited  that  they  were  given  "for  and  in  consideration*'  of 
stock  of  the  Dubnqne  Western  Eailroad  Company  (one  of  the 
roads  to  which,  by  the  act  last  mentioned,  the  city  was  author- 
ized to  subscribe),  and  that  for  the  due  payment  of  their  prin- 
cipal and  interest,  "the  said  city  is  hereby  pledged,  in 
accordance  with  the  Code  of  Iowa,  and  an  act  of  the  General 
Assembly  of  the  State  of  Iowa,  of  January  28, 1857,"  the  act 
just  referred-  to.  The  coupons  on  the  l>onds  not  being  paid, 
the  plaintiffs  sued  the  city  of  Dubuque  in  tlie  District  Court 
of  the  United  States  for  the  District  of  Iowa,  claiming  to  re- 
cover the  amount  specified  in  the  coupons,  with  the  New  York 
rate  of  interest  from  the  time  of  their  maturity,  and  exchange 
on  the  city  of  New  York. 
The  city  set  up  the  following  grounds  of  defense: 

1.  That  the  bonds  were  issued  by  the  city  to  aid  in  the 
construction  of  a  railroad  extending  beyond  its  limits  into  the 
interior  of  the  Sta^e. 

2.  That  at  the  time  of  issuing  the  bonds  and  coupons,  the 
indebtedness  of  the  city  exceeded  one  hundred  thousand  dol- 
lars, 

3.  That  at  the  time  of  issuing  the  bonds  and  coupons,  the 
indebtedness  of  tJve  State  of  Iowa  exceeded  one  hundred  thou- 
sand dollars. 

4.  That  at  the  time  of  issuing  the  bonds  and  coupons,  the 
indebtedness  of  the  cities  and  co^inties  of  Iowa  exceeded,  in 
the  aggregate,  one  hundred  tho'usand  dollars. 

The  plaintiffs  demurred.  The  demurrer  was  overruled,  and 
judgment  entered  for  the  defendant.  On  error,  the  question  in 
this  court  was,  whether  the  judgment  had  been  rightly  given! 

Mr.  Justice  Swayne  delivered  the  opinion  of  the  court: 

The  whole  case  resolves  itself  into  a  question  of  the  power 
of  the  city  to  issue  bonds  for  the  purpose  stated. 

The  act  incorporating  the  city,  approved  February  24, 1847, 
provides  as  follows: 

"  Section  27.  That  whenever,  in  the  opinion  of  the  city 
council,  it  is  expedient  to  borrow  money  for  any  public  pur- 
pose the  question  shall  be  submitted  to  the  citizens  of  Du- 
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biique,  the  nature  and  object  of  the  loan  shall  be  stated,  and 
a  day  fixed  for  the  electors  of  said  city  to  express  their  wishes, 
the  like  notice  shall  be  given  as  in  cases  of  election,  and  the 
loan  shall  not  be  made  unless  two- thirds  of  all  the.  votes  polled 
at  such  election  shall  be  given  in  the  aflSrmative." 

By  an  act  approved  January  8,  1851,  the  act  of  incorpora- 
tion was  "  so  amended  as  to  empower  the  city  council  to  levy 
annually  a  special  tax  to  pay  interest  on  such  loans  as  are 
authorized  by  the  27th  section  of  said  act." 

An  act  approved  January  28,  1857,  contains  these  pro- 
visions: 

"That  the  city  of  Dubuque  is  hereby  authorized  and  em- 
powered to  aid  in  the  construction  of  the  Dubuque  Western 
and  the  Dubuque,  St.  Peters  and  St.  Paul  Eailroad  Companies, 
by  issuing  $250,000  of  city  bonds  to  each,  in  pursuance  of  a 
vote  of  the  citizens  of  said  city,  taken  in  the  month  of  De- 
cember, A.  D.  1856.  Said  bonds  shall  be  legal  and  valid,  and 
the  city  council  is  authorized  and  required  to  levy  a  special 
tax  to  meet  the  principal  and  interest  of  said  bonds,  in  case  it 
shall  become  necessary  from  the  failure  of  funds  from  other 
sources." 

"The  proclamation,  the  vote  and  bonds  issued  or  to  be 
issued  are  hereby  declared  valid,  and  the  said  railroad  com- 
panies are  hereby  authorized  to  expend  the  money  arising 
from  the  sale  of  said  bonds,  without  the  limits  of  the  city  and 
county  of  Dubuque,  in  the  construction  of  either  of  said 
roads,  and  neither  the  city  of  Dubuque,  nor  any  of  the  citi- 
zens, shall  ever  be  allowed  to  plead  that  said  bonds  are  invalid." 

By  these  enactments,  if  they  are  valid,  ample  authority  was 
given  to  the  city  to  issue  the  bonds  in  question.  The  city 
acted  upon  this  authority.  The  qualifications  coupled  with 
the  grant  of  power  contained  in  the  27th  section  of  the  act  of 
incorporation  are  not  now  in  question.  If  they  were,  the 
result  would  be  the  same.  When  a  corporation  has  power, 
under  any  circumstances,  to  issue  negotiable  securities,  the 
hotiafide  holder  has  a  right  to  presume  that  they  were  issued 
under  the  circumstances  which  give  the  requisite  authority, 
and  they  are  no  more  liable  to  be  impeached  for  any  infirmity 
in  the  bands  of  such  a  holder  than  any  other  commercial  paper. 
27 
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Commissioners  of  Knox  Co.  v.  Aspinwally  21  How.,  539; 
Royal  British  Bank  v.  Turquand^  6  Ellis  &  Blackburne,  327; 
Fa'Tmeri  Land  ds  T.  v.  Curtis^  3  Selden,  466;  Stoney  v. 
A.  L.  I.  Co.^  11  Paige,  635;  Morris  Canal  <b  B.  Co.  v. 
Fisher,  1  Stockton's  Chancery,  667;  Willmarth  v.  Crawford^ 
10  Wendell,  343;  Allagheny  City  v.  MoClurkan^  14  Penn- 
sylvania State,  83.  If  there  were  any  irregularity  in  taking 
the  votes  of  the  electors  or  otherwise  in  issuing  the  bonds,  it 
is  remedied  by  the  curative  provisions  of  the  act  of  January  28, 
1857. 

Where  there  is  no  defect  of  constitutional  power,  such  leg- 
islation, in  cases  like  this,  is  valid.  This  question,  with  refer- 
ence to  a  statute  containing  similar  provisions,  came  under  the 
.consideration  of  the  Supreme  Court  of  Iowa  in  McMUlen  et  al. 
V.  Boyles,  6  Iowa,  305,  and  again  in  MoMillen  et  al.  v.  The 
County  Jvdge  and  Treasurer  of  Lee  County,  Id.,  391.  The 
validity  of  the  act  was  sustained.  Without  these  rulings  we 
should  entertain  no  doubt  upon  the  subject.  Wilkinson  v. 
LeUmd,  2  Peters,  627;  Satterlee  v.  Matthewson,  2  Id.,  380; 
Baltimore  <6  S.  R.  Co.  v.  Nesbit  et  al.,  10  Howard,  395; 
Whitewater  Valley  Caruxl  Co.  v.   Vallette,  21  Id.,  425. 

It  is  claimed  ^^  that  the  legislature  of  Iowa  had  no  authority 
under  the  constitution  to  authorize  municipal  corporations  to 
purchase  stock  in  railroad  companies,  or  to  issue  bonds  in  pay- 
ment of  such  stock."  In  this  connection  our  attention  has 
been  called  to  the  following  provisions  of  the  constitution  of 
the  State: 

'^Abt.  1,  §6.  All  laws  of  a  general  nature  shall  have  a 
uniform  operation." 

"  Abt.  3,  §1.  The  legislative  authority  of  the  State  shall 
be  vested  in  a  Senate  and  House  of  Bepresentatives,  which 
shall  be  designated  as  the  General  Assembly  of  the  State  of 
Iowa,"  etc. 

"  Abt.  7.  The  General  Assembly  shall  not  in  any  manner 
create  any  debt  or  debts,  liability  or  liabilities  which  shall, 
singly  or  in  the  aggregate,  exceed  the  sum  of  one  hundred 
thousand  dollars,  except,"  etc.  The  exceptions  stated  do  not 
relate  to  this  case. 

^^Abt.  8,  §2.    Corporations  shall  not  be  created  in  this 
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State  by  special  la/wB^  except  for  political  or  municijpal  ptir- 
poses^  but  the  General  Assembly  shall  provide  by  general  laws 
for  the  organization  of  all  other  corporations,  except  corpora- 
tions with  banking  privileges,  the  creation  of  which  is  pro- 
liibited.  The  stockholders  shall  be  subject  to  such  liabilities 
and  restrictions  as  shall  be  provided  by  law.  The  State  shall 
not,  dii-ectly  or  indirectly,  become  a  stockholder  in  any  cor- 
poration.'' 
Under  these  provisions  it  is  insisted: 

1.  That  the  general  grant  of  power  to  the  legislature  did 
not  warrant  it  in  conferring  upon  municipal  corporations  the 
power  which  was  exercised  by  the  city  of  Dubuque  in  this 
case. 

2.  That  the  seventh  article  of  the  constitution  prohibits  the 
conferring  of  such  power  under  the  circumstances  stated  in 
the  answer — debts  of  counties  and  cities  being,  within  the 
meaning  of  the  constitution,  debts  of  the  State. 

3.  That  the  eighth  article  forbids  the  conferring  of  such 
power  upon  municipal  corporations  by  special  laws. 

All  these  objections  have  been  fully  considered  and  re- 
peatedly overruled  by  the  Supreme  Court  of  Iowa.  Dvbuque 
Co.  V,  The  Duhugue  <k  Pacific  B.  R.  Co.j  4  G.  Greene,  1 ;  The 
State  V.  Bisselly  4  Id.,  828;  Clapp  v.  Cedar  Co.^  6  Iowa, 
16;  Ring  v.  County  of  Johnson^  6  Id.,  265;  McMillen  v. 
BoyleSy  6  Id.,  304;  McMillen  v.  County  Judge  of  Lee  Co.^ 
6  Id.,  893;  Gaines  v.  Roll,  8  Id.,  193;  State  v.  The  Board 
of  Equalization  of  the  County  of  Johnson,  10  Id.,  157. 
The  earliest  of  these  cases  was  decided  in  1853,  the  latest  in 
1869.  The  bonds  were  issued  and  put  upon  the  market  be- 
tween the  periods  named.  Tliese  adjudications  cover  the 
entire  ground  of  this  controversy.  They  exhaust  the  argu- 
ment upon  the  subject.  We  could  add  nothing  to  what  they 
contain.  We  shall  be  governed  by  them,  unless  there  be 
something  which  takes  the  case  out  of  the  established  rule  of 
this  court  upon  that  subject. 

It  is  urged  that  all  these  decisions  have  been  overruled  by 
the  Supreme  Court  of  this  State,  in  the  later  case  of  the 
Stoite  of  Iowa,  ex  relatione,  v.  The  Cotmty  of  Wapello,  18 
Iowa,  890;  and  it  is  insisted  that  in  cases  involving  the  con- 


420  ULTRA  VIRES. 

Btruction  of  a  State  law  or  constitution,  this  court  is  bound  to 
follow  the  latest  adjudication  of  the  higher  court  of  the  State. 
Leffingwell  v,  Wafr&n^  2  Black,  599,  is  relied  upon  as  authority 
for  the  proposition.  In  that  case  this  court  said  it  would  fol- 
low "the  latest  settled  adjudications."  Whether  the  judg- 
ment in  question  can  under  the  circumstances  be  deemed 
to  come  within  that  category  it  is  not  now  necessary  to  deter- 
mine. It  cannot  be  expected  that  this  court  will  follow  every 
such  oscillation,  from  whatever  cause  arising,  that  may  possibly 
occur.  The  earlier  decisions  we  think  are  sustained  by  reason 
and  authority.  They  are  in  harmony  with  the  adjudications 
of  sixteen  States  of  the  Union.  Many  of  the  cases  in  the 
other  States  are  marked  by  the  profoundest  legal  ability. 

The  late  case  in  Iowa,  and  two  other  cases  of  a  kindred  char- 
acter in  another  State,  also  overruling  earlier  adjudications, 
stand  out,  as  far  as  we  are  advised,  in  unenviable  solitude  and 
*  notoriety.  However  we  may  regard  the  late  case  in  Iowa 
as  aifecting  the  future,  it  can  have  no  effect  upon  the  past. 
"  The  sound  and  true  rule  is,  that  if  the  contract,  when  made, 
was  valid  by  the  laws  of  the  State  as  then  expounded  by  all 
departments  of  the  government,  and  administered  in  its  courts 
of  justice,  its  validity  and  obligations  cannot  be  impaired  by 
any  subsequent  action  of  legislation,  or  decision  of  its  courts 
altering  the  construction  of  the  law."  The  Ohio  Life  and 
Trmt  Co.  v.  DeboU,  16  Howard,  432. 

The  same  principle  applies  when  there  is  a  change  of  judi- 
cial decision  as  to  the  constitutional  power  of  the  legislature  to 
enact  the  law.  To  this  rule,  thus  enlarged,  we  adhere.  It 
is  the  law  of  this  court.  It  rests  upon  the  plainest  principles 
of  justice.  To  hold  otherwise  would  be  as  unjust  as  to  hold 
that  rights  acquired  under  a  statute  may  be  lost  by  its  repeal 
The  rule  embraces  this  case. 

Bonds  and  coupons,  like  these,  by  universal  commercial 
usage  and  consent,  have  all  the  qualities  of  commercial  paper. 
If  the  plaintiffs  recover  in  this  case  they  will  be  entitled  to  the 
amount  specified  in  the  coupons,  with  interest  and  exchange 
as  claimed.  White  v.  The  V.  dk  M.  H.  R.  Co.^  21  How.,  575; 
Commisaioners  of  the  County  of  Knox  v.  Aspinwall  et  aZ., 
21  Id.,  639. 
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We  are  not  nnmindful  of  the  importance  of  uniformity  in 
the  decisions  of  Ihis  court  and  those  of  the  highest  local  courts, 
giving  constructions  to  the  laws  and  constitution  of  their  States. 
It  is  the  settled  rule  of  this  court  in  such  cases  to  follow  the 
decisions  of  the  State  courts.  But  there  has  been  heretofore 
in  the  judicial  history  of  this  court,  as  doubtless  there  will  be 
hereatlter,  many  exceptional  cases.  We  shall  never  immolate 
truth,  justice,  and  the  law,  because  a  State  tribunal  has 
erected  the  altar  and  decreed  the  sacrifice. 

The  judgment  below  is  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  to  this  opinion. 

JUDGMSNT  AND  MANDATE  AOCOBDINGLT. 

Opinion  of  Mr.  Justice  Miljjer,  dissenting, 

■ 

In  the  opinions  which  have  just  been  delivered  I  have  not 
been  able  to  concur.  But  I  should  have  contented  myself  with 
a  mere  expression  of  dissent,  if  it  were  not  that  the  prin- 
ciple on  which  the  court  rests  its  decision  is  one,  not  only  es- 
sentially wrong,  in  my  judgment,  but  one  which,  if  steadily 
adhered  to  in  the  future,  may  lead  to  consequences  of  the  most 
serious  character.  In  adopting  this  principle  this  court  has, 
as  I  shall  attempt  to  show,. gone  in  the  present  case  a  step  in 
advance  of  anything  heretofore  ruled  by  it  on  the  subject,  and 
has  taken  a  position  which  must  bring  it  into  direct  and  uur 
seemly  conflict  with  the  judiciary  of  the  States.  Under  these 
circumstances  I  do  not  feel  at  liberty  to  decline  placing  upon 
the  records  of  the  court  the  reasons  which  have  forced  me, 
however  reluctantly,  to  a  conclusion  different  from  that  of  the 
other  members  of  the  court. 

The  action  in  the  present  case  is  on  bonds  of  the  city  of 
Dubuque,  given  in  payment  of  certain  shares  of  the  capital 
stock  of  a  raiilroad  company,  whose  road  runs  from  said  city 
westward.  Tlie  court  below  held  that  the  bonds  were  void  for 
want  of  authority  in  the  city  to  subscribe  and  pay  for  such 
stock.  It  is  admitted  that  the  legislature  had,  as  to  one  set  of 
bonds,  passed  an  act  intended  to  confer  such  authority  on  the 
city,  and  it  is  claimed  that  it  had  done  so  as  to  all  the  bonds. 
I  do  not  propose  to  discuss  this  latter  question. 
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It  is  said,  in  support  of  the  judgment  of  the  court  below, 
that  all  such  grants  of  power  by  the  legislature  of  Iowa  to 
any  fnunicipal  corporation  is  in  conflict  with  the  constitution 
of  the  State  and,  therefore,  void.  In  support  of  this  view  of 
the  subject,  the  case  of  Stokes  v.  Scott  County^  10  Iowa,  166, 
and  the  State  of  I&wa^  ex  relatione^  v.  The  County  of  Wap- 
ello^ 13  Id.,  398,  are  relied  on.  In  the  last  mentioned  case,  the 
county  of  Wapello  had  agreed  to  take  stock  in  a  company 
whose  road  passed  through  the  county,  but  had  afterwards  re- 
fused to  issue  the  bonds  which  had  been  voted  by  the  majority 
of  the  legal  voters.  The  relator  prayed  a  writ  of  mandamua 
to  compel  the  officers  of  the  county  to  issue  the  bonds.  One 
question  raised  in  the  discussion  was,  whether  section  114  of 
the  Code  of  Iowa,  of  1861,  was  intended  to  authorize  the  coun- 
ties of  the  State  to  take  stock  in  railroad  companies?  And 
another  was,  that  conceding  such  to  be  the  fair  construction 
of  that  section  of  the  Code,  was  it  constitutional? 

The  Supreme  Court,  in  a  very  elaborate  and  well-reasoned 
opinion,  held  that  there  was  no  constitutional  power  in  the 
legislature  to  confer  such  authority  on  the  counties,  or  on  any 
municipal  corporation.  This  decision  was  made  in  a  case 
where  the  question  fairly  arose,  and  where  it  was  necessary  and 
proper  that  the  court  should  decide  it.  It  was  decided  by  a 
full  bench,  and  with  unanimity.  It  was  decided  by  the  court 
of  highest  resort  in  that  State,  to  which  is  confided,  according 
to  all  the  authorities,  the  right  to  construe  the  constitution  of 
the  State,  and  whose  decision  is  binding  on  all  other  courts 
which  may  have  occasion  to  consider  the  same  questions,  until 
it  is  reversed  or  modified  by  the  same  court.  It  has  been  fol- 
lowed in  that  court  by  several  other  decisions  to  the  point  not 
yet  reported.  It  is  the  law  administered  by  all  the  inferior 
judicial  tribunals  in  the  State,  who  are  bound  by  it  beyond  all 
question.  I  apprehend  that  none  of  my  bretheren  who  concur 
in  the  opinion  just  delivered,  would  go  so  far  as  to  say  that 
the  inferior  State  courts  would  have  a  right  to  disregard  the 
decision  of  their  own  appellate  court,  and  give  judgment  that 
the  bonds  were  valid.  Such  a  course  would  be  as  useless  as  it 
would  be  destructive  of  all  judicial  subordination. 
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Yet  this  is  in  sabstance  what  the  majority  of  the  court  have 
decided. 

They  have  said  to  the  Federal  court  sitting  in  Iowa,  "  you 
shall  disregard  this  decision  of  the  highest  court  of  the  State 
on  this  question.  Although  you  are  sitting  in  the  State  of 
Iowa,  and  administering  her  laws,  and  .construing  her  consti- 
tution, yon  shall  not  follow  the  latest,  though  it  be  the  sound- 
est exposition  of  its  constitution  by  the  Supreme  Court  of  that 
State,  but  you  shall  decide  directly  to  the  contrary;  and  where 
that  court  has  said  that  a  statute  is  unconstitutional,  you  shall 
say  that  it  is  constitutional.  When  it  says  bonds  are  void,  is- 
sued in  that  State,  because  they  violate  its  constitution,  you 
shall  say  they  are  valid,  because  they  do  not  violate  the  consti- 
tution. 

Thus  we  are  to  have  two  courts,  sitting  within  the  same 
jurisdiction,  deciding  upon  the  s^me  rights,  arising  out  of  the 
same  statute,  yet  always  arriving  at  opposite  results,  with  no 
common  arbiter  of  their  differences.  There  is  no  hope  of 
avoiding  this,  if  this  court  adheres  to  its  ruling.  For  there  is 
in  this  court  no  power,  in  this  class  of  cases,  to  issue  its  writ 
of  error  to  the  State  court,  and  thus  compel  a  uniformity  of 
construction,  because  it  is  not  pretended  that  either  the  statute 
of  Iowa,  or  its  constitution,  or  the  decision  of  its  courts  thereon, 
are  in  conflict  with  the  constitution  of  the  United  States,  or  any 
law  or  treaty  made  under  it. 

Is  it  supposed  for  a  moment  that  this  treatment  of  its  de- 
cision, accompanied  by  language  as  unsuited  to  the  dispassion- 
ate dignity  of  this  court,  as  it  is  disrespectful  to  another  court 
of  at  least  concurrent  jurisdiction  over  the  matter  in  question, 
will  induce  the  Supreme  Court  of  Iowa  to  confonn  its  rulings 
to  suit  our  dictation,  in  a  matter  which  the  very  frame  and 
organization  of  our  government  places  entirely  under  its  con- 
trol? On  the  contrary,  such  a  course,  pursued  by  this  court,  is 
well  calculated  to  make  that  court  not  only  adhere  to  its  own 
opinion  with  more  tenacity,  but  also  to  examine  if  the  law 
does  not  afford  them  the  means,  in  all  cases,  of  enforcing  their 
own  construction  of  their  own  constitution  and  their  own 
statutes  within  the  limits  of  their  own  jurisdiction.  What 
this  may  lead  to  it  is  not  possible  now  to  forsee,  nor  do  I  wish 
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to  point  oat  the  field  of  judicial  conflicts,  which  may  never 
occur,  but  which,  if  they  shall  occur,  will  weigh  heavily  on 
that  court  which  should  have  yielded  to  the  other,  but  did  not 

The  general  principle  is  not  controverted  by  the  majority, 
that  to  the  highest  courts  of  the  State  belongs  the  right  to 
construe  its  statutes  and  its  constitution,  except  where  they 
may  conflict  with  the  constitution  of  the  United  States,  or  some 
statute  or  treaty  made  under  it.  Nor  is  it  denied  that  when  such 
a  construction  has  been  given  by  the  State  court  that  this  court 
is  bound  to  follow  it.  The  cases  on  tliis  subject  are  numerous, 
and  the  principle  is  as  well  settled,  and  is  as  necessary  to  the 
harmonious  working  of  our  complex  system  of  government,  as 
the  correlative  proposition  that  to  this  court  belongs  the  right 
to  expound  conclusively  for  all  other  courts  the  constitution  and 
laws  of  the  federal  government.  See  Shelby  v,  Ghuy^  11 
Wheaton,  361;  McCluny  v.  Sillimany  3  Peters,  277;  Van 
Hensselaer  v.  Kearney ^  11  How.,  297;  Webster  u  Cooper^  14 
Id.,  504;  Flmendorfv.  Taylor^  10  Wheaton,  152;  The  Bank 
V.  Dudley,  2  Peters,  492. 

But  while  admitting  the  general  principle  thus  laid  down, 
the  court  says  it  is  inapplicable  to  the  present  case  because 
there  have  been  conflicting  decisions  on  this  very  point  by  the 
Supreme  Court  of  Iowa,  and  that  as  the  bonds  issued  while 
the  decisions  of  that  court  holding  such  instrimients  to  be 
constitutional  were  unreversed,  that  this  construction  of  the 
constitution  must  now  govern  this  court  instead  of  the  later 
one.  The  moral  force  of  this  proposition  is  unquestionably 
very  great.  And  I  think,  taken  in  connection  vrith  some 
fancied  duty  of  this  court  to  enforce  contracts,  over  and 
beyond  that  appertaining  to  other  courts,  has  given  the  ma- 
jority a  leaning  towards  the  adoption  of  a  rule  which,  in  my 
opinion,  cannot  be  sustained  either  on  principle  or  authority. 

The  only  special  charge  which  this  court  has  over  contracts 
beyond  any  other  court,  is  to  declare  judicially  whether  the 
statute  of  a  State  impairs  their  obligation.  No  such  question 
arises  here,  for  the  plaintifi"  claims  under  and  by  virtue  of  the 
statute  which  is  here  the  subject  of  discussion.  Neither  is 
there  any  question  of  the  obligation  of  contracts,  or  the  right 
to  enforce  them.    The  question  goes  behind  that    We  are 
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called  upon  not  to  construe  a  contract,  nor  to  determine  how 
one  shall  be  enforced,  but  to  decide  whether  there  ever  was  a 
contract  made  in  the  case.  To  assume  that  there  was  a  con- 
tract, which  contract  is  about  to  be  violated  by  the  decisions 
of  tlie  State  court  of  Iowa,  is  to  beg  the  very  question  in  dis- 
pute. In  deciding  this  question  the  court  is  called  upon,  as 
the  court  in  Iowa  was,  to  construe  the  constitution  of  the 
State.  It  is  a  grave  eiTor  to  suppose  that  this  court  must  or 
should  determine  this  upon  any  principle  which  would  not  be 
equally  binding  on  the  courts  of  Iowa,  or  that  the  decision 
should  depend  upon  the  fact  that  certain  parties  have  pur- 
chased bonds  which  were  supposed  to  be  valid  contracts  when 
they  really  were  not. 

The  Supreme  Court  of  Iowa  is  not  the  first  or  the  only  court 
which  has  changed  its  rulings  on  questions  as  important  as  the 
one  now  presented.  I  understand  the  doctrine  to  be  in  such  cases, 
not  that  the  law  is  changed,  but  that  it  was  always  the  same 
as  expounded  by  the  later  decision,  and  that  the  former  decis- 
ion was  not,  and  never  had  been  the  law,  and  is  overruled  for 
that  very  reason.  The  decision  of  this  court  contravenes  this 
principle,  and  holds  that  the  decision  of  the  court  makes  the 
law,  and  in  fact,  that  the  same  statute  or  constitution  means 
one  thing  in  1868  and  another  thing  in  1859.  For  it  is  im- 
pliedly conceded,  that  if  these  bonds  had  been  issued  since  the 
more  recent  decision  of  the  Iowa  court,  this  court  would  not 
hold  them  valid. 

Not  only  is  the  decision  of  the  court,  as  I  think,  thus  un- 
sound in  principle,  but  it  appears  to  me  to  be  in  conflict  with 
its  former  decisions  on  this  point,  as  I  shall  now  attempt  to 
show. 

In  the  case  of  Shelby  v.  Ouy^  11  Wheaton,  361,  a  question 
arose  on  the  construction  of  the  statute  of  limitations  of  Ten- 
nessee. It  was  an  old  English  statute,  adopted  by  Tennessee 
from  North  Carolina,  and  which  had  in  many  other  States 
received  a  uniform  construction.  It  was  stated  on  the  argu- 
ment, however,  that  the  highest  court  of  Tennessee  had  given 
a  difierent  construction  to  it,  although  the  opinion  could  not 
then  be  produced.  The  court  said,  that  out  of  a  desire  to  fol- 
low the  courts  of  the  State  in  the  construction  of  their  own 
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statute,  it  would  not  then  decide  that  question,  but  as  the  case 
had  to  be  reversed  on  other  points,  it  would  send  it  back,  leav- 
ing that  question  undecided. 

In  the  case  of  The  United  States  v.  Morrison^  4  Peters, 
124,  the  question  was,  whether  a  judgment  in  the  State  of  Vir- 
ginia was,  under  the  circumstances  of  that  case,  a  lien  on  the 
real  estate  of  the  judgment  debtor.  In  the  Circuit  Court  this 
had  been  ruled  in  the  negative,  I  presume  by  Chief  Justice 
Mabshall,  and  a  writ  of  error  was  prosecuted  to  this  court. 
Between  the  time  of  the  decision  in  the  Circuit  Court  and  the 
hearing  in  this  court,  the  Court  of  Appeals  of  Virginia  had 
decided  in  a  case  precisely  similar,  that  the  judgment  was  a 
lien.  This  court,  by  Chief  Justice  Marshall,  said  it  would 
follow  the  recent  decision  of  the  Court  of  Appeals  without 
examination,  although  it  required  the  reversal  of  a  judgment 
in  the  Circuit  Court  rendered  before  that  decision  was  made. 

The  case  of  Qreen  v.  Neal^  6  Peters,  291,  is  almost  parallel 
with  the  one  now  under  consideration,  but  stronger  in  the  cir- 
cumstances under  which  the  court  followed  the  later  decision  of 
the  State  courts  in  the  construction  of  their  own  statute.  It  is 
stronger  in  this,  that  the  court  overruled  two  former  decisions  of 
its  own,  based  upon  former  decisions  of  the  State  court 
of  Tennessee,  in  order  to  follow  a  later  decision  of  the  State 
court,  after  the  law  had  been  supposed  to  be  settled  for  many 
years.  The  case  was  one  on  the  construction  of  the  statute 
of  limitations,  and  the  Circuit  Court  at  the  trial  had  in- 
structed the  jury,  "that  according  to  the  present  state  of  de- 
cisions in  the  Supreme  Court  of  the  United  States,  .they  could 
not  charge  that  defendants'  title  was  made  good  by  the  statute 
of  limitations."  The  decisions  here  referred  to  were  the  cases 
of  Patton  V.  Easton^  1  Wheaton,  476 ;  Powell  v.  Harman^  2 
Peters,  241;  erroneously  cited  in  Qreen,  v.  Neal,  6  Id.,  291; 
as  Powell  V.  Chreen. 

The  first  of  these  cases  was  argued  in  the  February  term, 
1815,  by  some  of  the  ablest  counsel  of  the  day,  and  the 
opinion  delivered  more  than  a  year  afterwards.  In  that 
opinion  Chief  Justice  Mabshall  recites  the  long  dispute  about 
the  point  in  Korth .  Carolina  and  Tennessee,  and  says  it  has 
at  length  been  settled  by  the  Supreme  Court  of  the  lattei 
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State  by  two  recent  decisions,  made  after  the  case  then  before 
it  had  been  certified  to  this  court,  and  the  court  follows  those 
decisions.  This  is  reaffirmed  in  the  second  of  the  above  men- 
tioned cases. 

In  delivering  the  opinion  in  the  case  of  Green  v.  Ncal^ 
Justice  McLean  says  that  the  two  decisions  in  Tennessee  re- 
ferred to  by  Judge  Marshall  were  made  under  such  circum- 
stances that  they  were  never  considered  as  fully  settling  the 
point  in  that  State,  there  being  coi(itrariety  of  opinion  among 
the  judgee.  The  question,  he  says,  waft  frequently  raised  in 
the  Supreme  Court  of  Tennessee,  but  was  never  considered 
as  finally  settled  until  1825,  the  first  decision  having  been 
made  in  1815.  The  opinion  of  Judge  MoLea^k  is  long,  and 
the  case  is  presented  with  his  usual  ability,  and  I  will  not 
here  go  into  further  details  of  it.  It  is  sufficient  to  say  that 
the  court  holds  it  to  be  its  duty  to  abandon  the  two  first  cases 
decided  in  Tennessee,  to  overrule  their  own  well  considered 
construction  in  the  case  of  Patton  v.  Edston^  and  its  repeti- 
tion in  Powell  v,  Chreen^  and  to  follow  without  examination 
the  later  decision  of  the  Supreme  Court  of  Tennessee,  which 
is  in  confiict  with  them  all.  At  the  last  term  of  this  court, 
in  the  case  of  Leffingwell  v.  Warren^  2  Black,  599;  my  very 
learned  associate,  who  has  just  delivered  the  opinion  in  this 
case,  has  collated  the  authorities  on  this  subject,  and  thus  on 
behalf  of  the  whole  court  anounces  the  result. 

"The  construction  given  to  .a  State  statute  by  the  highest 
judicial  tribunal  of  such  State  is  regarded  as  a  part  of  the 
statute,  and  is  as  binding  upon  the  courts  of  the  United  States 
as  the  text.        ««*««««» 

"  If  the  highest  judicial  tribunal  of  a  State  adopt  new  views 
as  to  the  proper  construction  of  such  a  statute,  and  reverse  its 
former  decision,  this  court  will  follow  its  latest  settled  adjudi- 
cation." United  States  v.  Morriaony  i  Peters,  124;  Ch^een 
V.  Neal^  6  Id.,  291. 

It  is  attempted,  however,  to  distinguish  the  case  now  before 
us  from  those  just  considered  by  saying  that  the  latter  relate 
to  what  is  rather  ambiguously  called  a  rule  of  property,  while 
the  former  concerns  a  matter  of  contract.  I  must  confess  my 
inability  to  see  any  principle  on  which  the  distinction  can 
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rest.  All  the  statutes  of  the  States  which  prescribe  the  formal- 
ities and  incidents  to  conveyances  of  real  estate  would,  I  pre- 
sume, be  held  to  be  rules  of  property.  If  the  deed  by  which  a 
man  supposes  he  has  secured  to  himself  and  family  a  home- 
stead, fails  to  comply  in  any  essential  particular  with  the  stat- 
ute or  constitution  of  the  State,  as  expounded  by  the  most  re- 
cent decision  of  the  State  court,  it  is  held  void  by  this  court 
without  hesitation,  because  it  is  a  rule  of  property,  and  the 
last  decision  of  the  State  court  must  govern,  even  to  overturn- 
ing the  well-considered  construction  of  this  court.  But  if  a 
gambling  stock-broker  of  Wall  Street  buys,  at  twenty-five  per 
cent  of  their  par  value,  the  bonds  issued  to  a  railroad  company 
in  Iowa,  although  the  court  of  the  State  in  several  of  its  most 
recent  decisions  have  decided  that  such  bonds  were  issued  in 
violation  of  the  constitution,  this  court  will  not  follow  that  de- 
cision, but  resort  to  some  former  one  delivered  by  a  divided 
court,  because  in  the  latter  case  it  is  not  a  rule  of  property,  but 
a  case  of  contract,  I  cannot  rid  myself  of  the  conviction  that 
the  deed  which  conveys  to  a  man  his  homestead,  or  other  real 
estate,  is  as  much  a  contract  as  the  paper  issued  by  a  munic- 
ipal corporation  to  a  railroad  for  its  worthless  stock,  and  that 
a  bond  when  good  and  valid  is  property.  If  bonds  are  not  prop- 
erty, then  half  the  wealth  of  the  nation,  now  so  liberally  in- 
vested in  the  bonds  of  the  government,  both  State  and  na- 
tional, and  in  bonds  of  corporations,  must  be  considered  as 
having  no  claim  to  be  called  property.  And  when  the  con- 
struction of  a  constitution  is  brought  to  bear  upon  the  ques- 
tions of  property  or  no  property,  contract  or*no  contract,  I  can 
see  no  sound  reason  for  any  difference  in  the  rule  for  deter- 
mining the  question. 

The  case  of  Rowan  v,  Bunneh,  5  Howard,  184,  is  relied  on 
as  furnishing  a  rule  for  this  case,  and  support  to  the  opinion 
of  the  court.  In  that  case  the  question  was  on  the  validity  of 
a  note  given  for  the  purchase  of  slaves  imported  into  the  State 
of  Mississippi.  It  was  claimed  that  the  importation  was  a  vi- 
olation of  the  constitution  of  the  State,  and  the  note,  there- 
fore, void.  In  the  case  of  Ghovesv.  SlaugMer^  15  Peters,  449, 
this  court  had  previously  decided  that  very  point  the  other 
way.     In  making  that  decision  it  had  no  light  from  the  courts 
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of  Mississippi,  but  was  called  npon  to  make  a  decision  in  a 
case  of  the  iirst  impression.  The  court  made  a  decision  with 
which  it  remained  satisfied  when  Rowan  v.  Runnels  came  be- 
fore it,  and  which  is  averred  by  the  court  to  have  been  in  con- 
formity to  the  expressed  sense  of  the  legislature  and  the  gen- 
eral understanding  of  the  people  of  that  State. 

The  court,  therefore,  in  Rowan  v.  Runnels^  declined  to 
change  its  ovm  rulings  under  such  circumstances  to  follow  a 
single,  later  and  adverse  decision  of  the  Mississippi  court. 

In  the  case  now  before  the  court,  it  is  not  called  on  to  re- 
tract any  decision  it  has  ever  made,  or  any  opinion  it  has 
declared.  The  question  is  before  the  court  for  the  first  time, 
and  it  lacks  in  that  particular  the  main  ground  on  which  the 
judgment  of  this  court  rested  in  Ro^oan  v.  RtmneU.  It  is 
tnie  that  the  chief  justice,  in  delivering  the  opinion  in  that 
case,  goes  on  to  say,  in  speaking  of  the  decision  of  the  State 
courts  on  their  own  constitution  and  laws:  '^But  we  ought 
not  to  give  them  a  retroactive  eflfect,  and  allow  them  to  render 
invalid  contracts  entered  into  with  citizens  of^  other  States^ 
which,  in  the  jvdgment  of  this  courts  were  lawfully  made." 
I  have  to  remark,  in  the  first  place,  that  this  dictum  was  un- 
necessary, as  the  first  and  main  ground  was  that  this  court 
could  not  be  required  to  overrule  its  own  decision,  when  it  had 
first  occupied  the  ground,  and  when  it  still  remained  of  the 
opinion  then  declared.  Secondly,  that  the  contract  in  Rowan 
V.  Runnels  was  between  a  citizen  of  Mississippi,  on  the  one 
part,  and  a  citizen  of  Virginia,  on  the  other,  and  the  language 
of  the  chief  justice  makes  that  the  ground  of  the  right  of  tliis 
court  to  disregard  the  later  decision  of  the  State  court;  and  in 
this  case  the  contract  was  made  betweeo  the  city  of  Dubuque 
and  a  railroad  company,  both  of  which  were  corporations  ex- 
isting under  the  laws  of  Iowa,  and  citizens  of  that  State,  in  the 
sense  in  which  that  word  is  used  by  the  chief  justice.  And, 
thirdly,  the  qualification  is  used  in  the  Kunnels  case  that  the 
"  contracts  were,  in  the  judgment  of  this  courts  lawfully 
m^ideP  In  the  present  case,  the  court  rests  on  the  former 
decision  of  the  State  court,  declining  to  examine  the  constitu- 
tional question  for  itself.  The  distinction  between  the  cases 
is  so  obvious  as  to  need  no  further  illustration. 
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Tlie  remaining  cases  in  which  the  subject  is  spoken  of,  may 
be  mentioned  as  a  series  of  cases  brought  into  the  Supreme 
Court  of  the  United  States,  by  writ  of  error  to  the  Supreme 
Court  of  Ohio,  under  the  twenty-fifth  section  of  the  judiciary 
act.  In  all  these  cases  the  jurisdiction  of  the  Supreme  Court 
of  the  United  States  was  based  upon  the  allegation  that  a 
statute  of  Ohio,  imposing  taxes  upon  bank  corporations,  was  a 
violation  of  a  previous  contract  made  by  the  State  with  them, 
in  regard  to  the  extent  to  which  they  should  be  liable  to  be 
taxed.  In  the  argument  of  these  cases  it  was  urged  that'  the 
very  judgments  of  the  Supreme  Court  of  Ohio,  which  were 
then  under  review,  being  the  construction  placed  by  the  courts 
of  that  State  on  their  own  statutes  and  constitution,  should  be 
held  to  govern  the  Supreme  Court  of  the  Union  in  the  exer- 
cise of  its  acknowledged  right  of  revising  the  decision  of  the 
State  court  in  that  class  of  cases.  It  requires  but  a  bare 
statement  of  the  proposition  to  show  that,  if  admitted,  the  jur- 
isdiction of  the  Federal  Supreme  Court  to  sit  as  a  revisory 
tribunal  over  the  State  courts,  in  cases  where  the  State  law  is 
supposed  to  impair  the  obligation  of  a  contract,  would  be  the 
merest  sham. 

It  is  true  that  in  the  extract,  given  in  the  opinion  of  the 
court  just  read,  from  the  case  of  the  Ohio  Trust  Company  v. 
DeboU^  language  is  used  by  Chief  Justice  Tanet  susceptible 
of  a  wider  application.  But  he  clearly  shows  that  there  was 
nothing  in  his  mind  beyond  the  case  of  a  writ  of  error  to  the 
Supreme  Court  of  a  State,  for  he  says  in  the  midst  of  the  sen- 
tence cited,  or  in  the  immediate  context:  "The  writ  of  error 
to  a  State  court  would  be  no  protection  to  a  contract,  if  we 
were  bound  to  follow  the  judgment  which  the  State  court  had 
given,  and  which  the  court  brings  up  here  for  revision."  Be- 
sides, in  the  opinion  thus  cited,  the  chief  justice  says,  in  the 
commencement  of  it,  that  he  only  speaks  for  "himself  and  Jus- 
tice Grieb. 

The  remarks  cited,  then,  were  not  the  opinion  of  the  court, 
were  outside  the  record,  and  were  evidently  intended  to  be 
confined  to  the  case  of  a  writ  of  error  to  the  court  of  a  State, 
where  it  was  insisted  that  the  judgment  sought  to  be  revised 
should  conclude  this  court 
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But  let  us  examine  for  a  moment  the  earlier  decisions  in  the 
State  court  of  Iowa,  on  which  this  court  rests  with  such  en- 
tire satisfaction. 

The  question  of  the  right  of  municipal  corporations  to , take 
stock  in  railroad  companies,  came  before  the  Supreme  Court 
of  Iowa,  for  the  first  time,  at  the  June  term,  A.  D.  1853,  in 
the  case  of  Dubuque  County  v.  The  Dubuque  atid  Pacifio 
Railroad  Company^  4  G.  Greene,  1.  Tlie  majority  of  the 
court,  Kinney,  J.,  dissenting,  aflSrmed  the  judgment  of  the 
court  below,  and  in  so  doing  must  necessarily  have  held  that 
municipal  corporations  could  take  stock  in  railroad  enterprises. 
The  opinions  of  the  court  were  by  law  filed  with  the  clerk, 
and  by  him  copied  into  a  book  kept  by  him  for  that  purpose. 
The  dissenting  opinion  of  Judge  Kinney,  a  very  able  one,  is 
thus  found  in  its  proper  place,  in  which  he  says,  he  has  never 
seen  the  opinion  of  the  majority.  No  such  opinion  is  to  be 
found  in  the  clerk's  office,  as  I  have  verified  by  a  personal  ex. 
amination.  Nor  was  it  ever  seen,  until  it  was  published  five 
years  afterward,  in  the  volume  above  referred  to,  by  one  of  the 
jndges,  who  had  ceased  to  be  either  judge  or  official  reporter 
at  the  time  it  was  published.  Shortly  after  this  judgment 
was  rendered  Judge  Kinney  resigned,  and  his  place  was  sup- 
plied by  Judge  Hall.  The  case  of  the  State  v.  Bissell^  4  Id., 
328,  then  came  before  the  court  in  1854.  In  this  case,  after 
disposing  of  several  questions  relating  to  the  regularity  of  the 
proceeding  in  issuing  bonds  for  a  railroad  subscription  Judge 
Hall,  who  delivered  the  opinion  of  the  court,  then  refers  to 
the  right  of  the  county  to  take  stock  and  issue  bonds  for  rail- 
road purposes.  He  says:  "  This  point  is  not  urged,  and  the 
same  question  having  been  decided  at  the  December  term  of 
this  court  in  1853,  in  the  case  of  the  Dubtique  and  Pacific 
Railroad  Company  v,  Dv^uque  Cotmtyy  is  not  examined. 
This  decision  is  not  intended  to  sanction  or  deny  the  legal 
validity  of  that  decision,  but  to  leave  the  question  where  that 
decision  left  it."  It  is  clear  that  if  Judge  Hall  had  con- 
curred with  the  other  two  judges  no  such  language  as  this 
would  have  been  used,  but  they  would  have  settled  the  ques- 
tion by  a  unanimous  opinion.  In  the  case  of  Clapp  v.  Cedar 
County y  5  Iowa,  15,  the  question  came  up  again  in  the  same 
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court,  composed  of  new  judges.  The  Chief  Justice,  Weight, 
was  against  the  power  of  the  counties  to  subscribe  stock,  and 
delivered  an  able  dissenting  opinion  to  that  purport.  The 
other  two  judges,  however,  while  in  substance  admitting  that 
no  such  power  had  been  conferred  by  law,  held  that  they  must 
follow  the  decision  of  the  Dubuque  case.  Several  other  cases 
followed  these,  with  about  the  same  result,  up  .to  1869,  Wright 
always  protesting,  and  the  other  judges  overruling  him. 

In  1859,  in  the  case  of  Stokes  v.  Scott  Coimty,  10  Id.,  166, 
which  was  an  application  to  restrain  the  issue  of  bonds  voted 
by  the  county.  Judge  Stockton  said  that  in  a  case  like  that, 
where  the  bonds  had  not  passed  into  the  hands  of  bona  fide 
holders,  he  felt  at  liberty  to  declare  them  void,  and  concur- 
ring with  Judge  Wright  that  far,  they  so  decided;  Judge 
Wbight  placing  his  opinion  upon  a  want  of  constitutional 
power  in  the  legislature.  Finally,  in  the  case  of  the  State  of 
Iowa,  ex  relatione^  v,  Wapello  Cov/aty,  the  court,  now  com- 
posed of  Wright,  Lowe  and  Baldwin,  held  unanimously  that 
the  bonds  were  void  absolutely,  because  their  issue  was  in  vio- 
lation of  the  constitution  of  the  State  of  Iowa.  The  opinion 
iu  that  case,  delivered  by  Judge  Lowe,  covers  the  whole 
ground,  and  after  an  examination  of  all  the  previous  cases, 
overrules  them  all,  except  Stokes  v.  Scott  County.  It  is  ex- 
hausting, able,  and  conclusive,  and  after  a  struggle  of  seven  or 
eight  years,  in  which  this  question  has  been  always  before  the 
court,  and  never  considered  as  closed,  this  case  may  now  be 
considered  as  finally  settling  the  law  on  that  subject  in  the 
courts  of  Iowa.  It  has  already  been  repeated  in  several  cases 
not  yet  reported.  It  is  the  first  time  the  question  has  been 
decided  by  a  unanimous  court.  It  is  altogether  improbable 
that  any  serious  effort  will  ever  be  made  to  shake  its  force  in 
that  State;  for  of  the  nine  judges  who  have  occupied  the  bench 
while  the  matter  was  in  contest,  but  two  have  ever  expressed 
their  approbation  of  the  doctrine  of  the  Dubuque  county  case. 

Comparing  the  course  of  the  decisions  of  the  State  courts 
in  the  present  case  with  those  upon  which  this  court  acted  in 
Oreen  v.  Neal,  6  Peters,  291,  how  do  they  stand? 

In  the  latter  case  the  court  of  Tennessee  had  decided  by  a 
divided  court  in  1815,  and  that  decision  was  repeated  sev- 
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eml  times,  but  with  contrariety  of  opinion  among  the  judges, 
up  to  1826,  when  the  former  decisions  were  reversed.  In  the 
cases  which  we  have  been  considering  from  Iowa,  the  point 
was  decided  in  1853  by  a  divided  court;  it  was  repeated  sev- 
eral times  up  to  1859,  by  a  divided  court,  under  a  continuous 
struggle.  In  1859  the  majority  changed  to  the  otlier  side,  and 
in  1862  it  became  unanimous.  In  the  Tennessee  case  this 
court  had  twice  committed  itself  to  the  decision  first  made  by 
the  courts  of  that  State;  yet  it  retracted  and  followed  the  lat- 
ter decision  made  ten  years  after.  In  the  present  case,  this 
court,  which  was  not  committed  at  all,  follows  decisions  which 
wei-e  never  unanimous,  which  were  struggled  against  and  de- 
nied, and  which  had  only  six  years  of  judicial  life,  in  prefer- 
ence to  the  later  decisions  commenced  four  years  ago,  and 
finally  receiving  the  full  assent  of  the  entire  court. 

I  think  I  have  sustained,  by  this  examination  of  the  case, 
the  assertion  made  in  the  commencement  of  this  opinion,  that 
the  court  has,  in  this  case,  taken  a  step  in  advance  of  anything 
heretofore  decided  by  it  on  this  subject.  That  advance  is  in 
the  direction  of  a  usurpation  of  the  right  which  belongs  to 
State  courts,  to  decide  as  a  finality  upon  the  construction  of 
State  constitutions  and  State  statutes.  This  invasion  is  made 
in  a  case  where  there  is  no  pretense  that  the  constitution,  as 
thus  construed,  is  any  iniraction  of  the  laws  or  constitution  of 
the  United  States. 

The  importance  of  the  principles  thus  for  the  first  time  as- 
serted by  this  court,  opposed,  as  it  is,  to  my  profoundest  con- 
victions of  the  relative  rights,  duties  and  comities  of  this 
court,  and  the  State  courts,  will,  I  am  persuaded,  be  received 
as  a  sufficient  apology  for  placing  on  its  record,  as  I  now  do, 
my  protest  against  it. 


NOTES. 

Bona  flde  holder  of  monioipal  bondSy  protested.~The  case  of 
Gelpcke  v,  Dubugue,  supra,  was  preceded  by  two  cases  in  the  Supreme 
Court  of  the  United  States,  in  which  the  doctrine  of  the  law  merchant, 
maintaining  the  immunity  of  negotiable  paper  in  the  hands  of  a  bona  fide 
holder,  triumphed  over  the  doctrine  of  ultra  vires. 

In  the  case  of  Knox  County  v,  AspinwaU,  21  How.,  539;  the  suit  was 
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brought  on  coupons,  detached  from  the  bonds.  The  statute  of  the  State  of 
Indiana  provided  that  the  board  of  commissioners  of  a  county  should  have 
power  to  subscribe  for  railroad  stock,  and  issue  bonds  therefor,  in  caao  a 
majority  of  the  voters  of  the  county  should  so  determine,  after  a  certain  no« 
tice  should  be  given  of  the  time  and  place  of  an  election  for  that  purpose. 
The  board  subscribed  for  stock  and  issued  the  bonds,  to  which  the  coupons 
sued  on  were  attached,  purporting  to  act  in  compliance  with  the  statote. 
On  the  face  of  each  bond  there  was  the  printed  statement:  ''This  bond 
is  issued  in  part  payment  of  a  subscription  of  two  hundred  thousand  dollars 
by  the  said  Knox  county,  to  the  capital  stock"'  etc.,  "by  order  of  the 
board  of  commissioners*'  etc.  The  defense  set  up  was,  that  the  board  of 
commissioners  had  no  authority  to  execute,  or  to  authorize  to  be  executed, 
the  bonds  or  coupons  in  question ;  owing  to  the  alleged  fact  that  there  was 
an  omission  to  comply  with  the  statute  in  respect  to  the  notices  of  the  election, 
and  that  a  majority  of  the  votes  had  not  been  cast  in  favor  of  the  subscrip- 
tion. But  the  court  held,  that  the  defendant  could  not  call  in  question  the 
existence  or  regularity  of  the  notice  in  a  suit  against  them  by  the  innocent 
holders  of  the  coupons  attached  to  the  bonds  in  this  collateral  way;  that 
the  board  of  commissioners  were  the  proper  judges  whether  a  majority  of 
the  votes  had  been  cast  in  favor  of  the  subscription  to  the  stock;  and  that 
as  the  bonds  on  their  face  imported  a  compliance  with  the  law  under  which 
they  were  issued,  the  purchaser  was  not  bound  to  look  further  for  evidence 
of  a  compliance  with  the  condition  of  the  grant  of  power;  and  that  a  suit 
could  be  maintained  upon  the  coupons  without  the  production  of  the  bonds  to 
which  they  were  originally  attached.  In  this  case  the  opinion  of  the  court 
was  given  by  Mr.  Justice  Nelson,  who  observed:  "It  is  insisted  that  an- 
irregularity  or  omission  in  these  notices  [of  the  election]  had  the  effect  to 
deprive  the  board  of  this  authority  [to  execute  the  bonds],  or  rather  furnish 
evidence  that  the  power  had  never  vested  in  it  under  the  act;  and,  further, 
that  the  plaintiffs  are  chargeable  with  a  knowledge  of  all  substantial  defects 
or  irregularities  in  these  notices  of  the  election  and  are  not  therefore  en- 
titled to  the  character  of  bona  fide  holders  of  the  securities. 

"  The  act  in  pursuance  of  which  the  bonds  were  issued  is  a  public  statute  of 
the  State,  and  it  is  undoubtedly  true  that  any  person  dealing  in  them  is 
chargeable  with  a  knowledge  of  it;  and  as  this  board  was  acting  under 
delegated  authority,  he  must  show  that  the  authority  has  been  properly  con- 
ferred.  The  court  must,  therefore,  look  into  the  statute  for  the  purpose  of 
determining  this  question;  and  upon  looking  into  it  we  see  that  full  power  is 
conferred  upon  the  board  to  subscribe  for  the  stock  and  issue  the  bonds,  when 
a  majority  of  the  voters  of  the  county  have  determined  in  favor  of  the  sub- 
scription, after  due  notice  of  the  time  and  place  of  the  election.  The  case 
assumes  that  the  requisite  notices  were  not  given  of  the  election,  and  hence 
that  the  vote  has  not  been  in  conformity  with  the  law. 

"This  view  would  seem  to  be  decisive  against  the  authority  on  the  part  of 
the  board  to  issue  the  bonds,  were  it  not  for  a  question  that  underlies  it;  and 
that  is,  who  is  to  determine  whether  or  not  the  election  has  been  properly 
held,  and  a  majority  of  the  votes  of  the  county  cast  in  favor  of  the  sub- 
scription?   Is  it  to  be  determined  by  the  court  in  this  collateral  way,  ia 
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evety  suit  npon  the  bond  or  coupon  attached,  or  by  the  board  of  commis- 
sioners, as  a  duty  imposed  upon  it  before  making  a  subscription?  The  court 
is  of  opinion  that  the  question  belonged  to  this  board.  *  *  *  We  do 
not  say  that  the  decision  of  the  board  would  be  conclusive  in  a  direct  pro- 
ceeding to  inquire  into  the  facts  previously  to  the  execution  of  the  power, 
and  before  the  rights  and  interests  of  third  parties  had  attached;  but,  after 
the  authority  has  been  executed,  the  stock  subscribed,  and  the  bonds 
issued,  and  in  the  hands  of  innocent  holders,  it  would  be  too  late,  even  in  a 
direct  proceeding,  to  call  it  in  question.  Much  less  can  it  be  called  in  question 
to  the  prejudice  of  a  bona  fide  holder  of  the  bonds  in  this  collateral  way." 

The  same  principle  was  adopted  in  Bissell  v.  JeffersonvilU^  24  How., 
287.  Here  the  common  council  of  the  city  of  Jeffersonville,  in  the  State 
of  Indiana,  assuming  that  they  were  authorized  by  the  statute  of  that  State 
so  to  do,  subscribed  for  stock  in  a  railroad,  company,  and  issued  bonds 
therefor,  on  a  petition  signed  by  three-fourths  of  the  legal  voters  of  the 
city.  Before  the  bonds  were  issued,  however,  the  Supreme  Court  of  the 
State  decided,  in  a  similar  case,  that  no  such  authority  was  conferred  upon 
cities  by  the  statute;  but,  subsequent  to  such  decision,  the  legislature  of  that 
State  passed  an  act  to  enable  cities  which  had  subscribed  for  stock  in  com- 
panies incorporated  to  construct  works  of  public  utility  to  ratify  such  sub . 
scription;  and  it  was  further  provided  in  said  act  that  upon  such  ratification' 
by  the  conunon  council  of  any  city,  which  had  subscribed  for  stock  as  afore- 
said, upon  the  supposition  that  they  had  power  so  to  do,  that  such  subscrip- 
tion, and  the  obligation  and  liabilities,  and  the  corporate  bonds  or  oblig-a- 
tions  issued  or  to  be  issued  therefor  by  said  city,  should  be  valid. 

The  plaintiffs  became  the  holders  for  value  in  the  usual  course  of  busi- 
ness of  thirty- seven  of  these  bonds  of  the  city  of  Jeffersonville,  of  the  sum 
of  one  thousand  dollars  each,  on  which  the  suit  was  brought.  A  commis- 
sioner appointed  by  the  court,  prior  to  the  trial  in  the  court  below,  to  take 
testimony  and  report  it  with  his  finding  of  facts  proved  by  it,  reported  that 
three-fourths  of  the  legal  voters  of  the  city  had  not  signed  the  petition  to 
the  common  council,  which  constituted  the  foundation  of  their  action  in 
making  the  subscription  to  the  stock  and  the  issuing  the  bonds.  The  court 
instructed  the  jury,  among  other  things,  to  the  effect  that  if  they  found  from 
the  evidence  that  three-fourths  of  the  legal  voters  of  the  city  had  not  peti- 
tioned for  the  subscription  to  the  stock  and  the  issuing  of  the  bonds,  their 
verdict  should  be  for  the  defendants.  The  verdict  was  for  the  defendants, 
and  the  case  was  taken  up  by  a  writ  of  error  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana  to  the  Supreme  Court,  where  it  was 
held  that  the  city  council  were,  by  the  statute  of  Indiana,  made  the  tri* 
banal  to  decide  the  question  whether  in  fact  the  petitioners  constituted  three- 
fom:ths  of  the  legal  voters  of  the  city;  and  that  in  a  suit  upon  the  bonds  by 
innocent  holders  for  value,  it  was  too  late  to  introduce  parol  testimony  to 
show  that  the  petitioners  did  not  constitute  three-fourths  of  the  legal  voters 
of  the  city,  and  the  judgment  below  was  reversed.  Mr.  Justice  Clifford, 
who  gave  the  opinion  of  the  court,  said:  ''Jurisdiction  of  the  subject- 
matter  on  the  part  of  the  common  council  was  made  to  depend  upon  the 
petition  as  described  in  the  explanatory  act,  and  of  necessity  there  must  be 
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some  tribunal  to  determine  whether  the  petitioners  whose  names  were  ap- 
pended constituted  three-fourths  of  the  legal  voters  of  the  dty,  else  the 
board  could  not  act  at  all.  None  other  than  the  common  council,  to  whom 
the  petitibn  was  required  to  be  addressed,  is  suggested  either  in  the  charter 
or  the  explanatory  act,  and  it  would  be  difficult  to  point  out  any  other,  sus- 
taining a  similar  relation  to  the  city,  so  fit  to  be  charged  with  the  inquiry, 
or  one  so  fuUy  possessed  of  the  necessary  means  of  information  to  dischari^c 
the  duty.  Adopting  the  language  of  this  court  in  the  case  of  the  Commis- 
aioners  of  Knox  County  v,  Aapinwall  et  a?.,  21  How,,  544,  we  are  of  opin- 
ion that  '  this  board  was  one,  from  its  organization  and  general  duties,  fit 
and  competent  to  be  the  depositary  of  the  trust  confided  to  it.*  Perfect  ac- 
quiescence in  the  decision  and  action  of  the  board  seems  to  have  been  man- 
ifested by  the  defendants  until  the  demand  was  made  for  the  payment  of 
interest  on  the  loan.  So  far  as  appears,  they  never  attempted  to  ei^'oin  the 
proceedings,  but  suffered  the  authority  to  be  executed,  the  bonds  to  be  is- 
sued, and  to  be  delivered  to  the  railroad  company  without  interference  or 
complaint.  When  the  contract  had  been  ratified  and  affirmed,  and  the 
bonds  issued  and  delivered  to  the  railroad  company  in  exchange  for  its 
stock,  it  was  too  late  to  call  in  question  the  fact  determined  by  the  common 
council,  and  a  fortiori t  it  is  too  late  to  raise  that  question  in  a  case  like  the 
present,  where  it  is  shown  that  the  plaintifis  are  innocent  holders  for  value." 
Similar  in  principle  was  the  decision  in  the  case  of  the  Boyal  British 
Bank  v.  Turquand,  6  El.  &  BL,  325,  in  the  Exchequer  Chamber  in  1856.  The 
defendant  was  the  official  manager  of  an  incorporated  company,  un'der  the 
joint  stock  companies  winding-up  acts.  The  suit  was  on  the  bond  of  the 
company  executed  before  the  defendant  became  the  official  manager,  for  the 
purpose  of  securing  the  plaintiffs,  who  were  bankers,  any  sums  which  might 
become  due  them  from  the  company  to  the  amount  of  1,0001.,  on  current  ac- 
count. The  company  was  formed  for  the  purpose  of  carrying  on  mining 
operations  and  forming  a  railway.  The  registered  deed  of  setUement  of  the 
company  provided,  among  other  things,  that  the  directors  might  borrow  on 
bond  such  sums  as  should,  from  time  to  time,  by  a  general  resolution  of  the 
company,  be  authorized  to  be  borrowed.  At  a  general  meeting  of  the  com- 
pany it  was  resolved,  in  the  language  of  the  replication,  *'  that  the  directors 
of  the  said  company  should  be,  and  they  were  thereby  authorized  to  borrow 
on  mortgage  bond,  or  otherwise,  such  sums,  for  such  periods,  and  at  such  rates 
of  interest  as  they  might  deem  expedient  in  accordance  with  the  terms  of 
the  deed  of  settiement  and  act  of  Parliament;"  and  the  plaintiffs  claimed  that 
by  virtue  of  this  resolution  the  bond  sued  on  was  executed.  Defendants  in- 
sisted that  the  resolution  gave  no  authority  as  it  did  not  specify  the  sum  to 
be  borrowed.  There  was  judgment  for  the  plaintiff.  On  error,  Jartis,  C. 
J.,  observes:  **  I  am  of  opinion  that  the  judgment  of  the  Court  of  Queen's 
Bench  ought  to  be  affirmed.  «  *  •  The  deed  [of  settiementj  alloATS 
the  directors  to  borrow  on  bond  such  sum  or  sums  of  money  as  shall  from 
time  to  time,  by  a  resolution  passed  at  a  general  meeting  of  the  company, 
be  authorized  to  be  borrowed;  and  the  replication  shows  a  resolution  passed 
at  a  general  meeting  authorizing  the  directors  to  borrow  on  bond  such 
snms,  for  such  periods,  and  at  such  rates  of  interest  as  they  might  deem 
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expedient,  in  accordance  wiUi  the  deed  of  settlement  and  the  act  of  Par- 
liunent;  but  the  resolution  does  not  otherwise  define  the  amount  to  be  bor- 
rowed. That  seems  to  me  enough.  If  that  be  so,  the  other  question  does 
not  arise.  But  whether  it  be  so  or  not  we  need  not  decide,  for  it  seems  to 
us  that  the  plea,  whether  we  consider  it  as  a  confession  and  avoidance  or  a 
special  n&n  eHfttctum,  does  not  raise  any  objection  to  this  advance  as 
against  the  company.  We  may  now  take  for  granted  that  the  dealings  with 
these  companies  are  not  like  dealings  with  other  partnerships,  and  that  the 
parties  dealing  with  them  are  bound  to  read  the  statute  and  the  deed  of  set- 
tlement. But  they  are  not  bound  to  do  more.  And  the  party  here,  on 
reading  the  deed  of  settlement  would  find,  not  a  prohibition  from  borrow- 
ing, but  a  permlBsion  to  do  so  on  certain  conditions.  Finding  that  the 
authority  might  be  made  complete  by  a  resolution,  he  would  have  a  right  to 
infer  the  fact  of  a  resolution  authorizing  that  which  on  the  face  of  the  doc- 
ument appeared  to  be  legitimately  done.'*  In  this  decision,  Poijx>ck,  C.  B., 
Alderson,  B.,  Cbbbwell,  J.,  Cbowdbr,  J.,  and  Bbamwbll,  B.,  con- 
curred; and  the  judgment  below  was  afiirmed.  See  case  in  the  Queen's 
Bench,  Boyal  British  Bank  v.  Turquand,  5  £.  &  B.,  248. 

The  doctrine  has  been  more  restricted  in  its  application  to  the  contracts  of 
municipal  corporations.  See  opinion  of  Dillon,  J.,  in  Clark  v.  The  City 
of  Des  Moines,  selected  case,  post;  Field,  G.  J.,  in  ZoUman  v,  San 
Franeiseo,  20  Oal.,  76;  Hague  v,  CUy  of  Philadaphia,  48  Pu.  St.,  527,  and 
notes  to  selected  cases,  ante,  chapter  IX. 

Municipal  bonds  and  oonpona— negotiable  quality  of.— It 
seems  now  well  settled  that  municipal  bonds,  as  well  as  the  bonds  of  private 
corporations,  intended  to  pass  from  one  to  another  by  delivery,  though  not 
made  payable  to  order  or  bearer,  and  even  though  they  may  be  under  seal, 
have  the  properties  of  negotiable  paper,  and  may  be  transferred  in  the  usual 
way  of  such  paper. 

In  Mereer  Co,  v.  Hacket,  1  Wall.,  95,  Mr.  Justice  Gribr  observes:  "  This 
species  of  bonds  is  a  modem  invention,  intended  to  pass  by  manual  deliv- 
ety,  and  to  have  the  qualities  of  negotiable  paper;  and  their  value  depends 
mainly  upon  this  character.  Being  issued  by  States  and  corporations,  the^ 
are  necessarily  under  seal.  But  there  is  nothing  immoral  or  contrary  to 
good  policy  in  making  them  negotiable,  if  the  necessities  of  commerce  re- 
quire they  should  be  so.  A  mere  technical  dogma  of  the  courts  or  the  com- 
mon law  cannot  prohibit  the  commercial  world  from  inventing  or  using  any 
species  of  security  not  known  in  the  last  century.  Usages  of  trade  and 
commerce  are  aclmowledged  by  the  courts  as  a  part  of  the  common  law,  al- 
though they  may  have  been  unknown  to  Bracton  or  Blackstone.  And  this 
malleability  to  suit  the  necessities  and  usages  of  the  mercantile  and  com- 
mercial world  is  one  of  the  most  valuable  characteristics  of  the  common  law. 
When  a  corporation  covenants  to  pay  bearer,  and  gives  a  bond  with  negoti- 
able qualities,  and  by  this  means  obtains  funds  tor  the  accomplishment  of 
the  useful  enterprises  of  the  day,  it  cannot  be  allowed  to  evade  judgment 
by  pleading  some  obsolete  judicial  decision  that  a  bond,  for  some  technical 
reason,  cannot  be  made  payable  to  bearer.  That  these  securities  are  treated 
as  negotiable  by  the  commercial  usages  of  the  whole  civilized  world,  and 


43S  ULTRA  VIBES. 

have  received  the  judicial  recof^tion  not  only  of  this  conrt,  bnt  of  nearly 
every  State  in  the  Union,  is  well  known  and  admitted.'*  See,  also,  Murry 
«.  Lardner,  2  Id.,  110;  Thompson  v.  Lee  County^  3  Id.,  827;  Aurora  City  v. 
West,  7  Id.,  82;  City  v.  Lamson,  9  Id.,  481;  Smith  v.  Sac  County,  11  Id., 
150;  Pendleton  County  v.  Brittain,  15  Id.,  566;  KenicaU  v.  Supervisors,  16 
Id.,  452;  St.  Joseph  v.  Rogers,  19  Id.,  241;  Clark  v.  Iowa  City,  20  Id.,  583; 
Society,  etc.,  v.  City  of  New  London,  29  Conn.,  174;  Bank  of  Rome  v.  Vil- 
lage of  Rome,  19  N.  T.,  20;  Voce  f>,  Richmond,  18  Gratt.,  888;  Barrett 
V,  Schuyler  County,  44  Mo.,  197;  Smith  v.  Clark  County,  54  Id.,  58;  Craig 
V,  City  of  Vicksburg,  81  Miss.,  217;  Johnson  v.  County,  24  111.,  92;  Clapp 
V.  Cedar  County,  5  Iowa,  15;  Clark  r.  Janesville,  10  Wis.,  186. 

Municipal  bonds  good  on  their  fJEUse.— In  City  of  Lexington  «• 
Butler,  14  Wall.,  282,  the  facts  were  these:  The  City  of  Lexington,  Ken* 
tncky,  in  1858,  issned  to  the  Lexington  &  Big  Sandy  Railroad  Company  one 
hundred  and  fifty  bonds  of  the  city,  each  of  $1,000,  with  coupons  attached, 
sealed  with  the  corporate  seal  of  the  city,  and  signed  by  the  mayor  and  derk 
of  the  corporation,  in  payment  of  that  amount  of  subscription  1^  the 
city  to  the  stock  of  the  said  railroad  company.  The  railroad  company, 
as  the  holders  and  owners,  indorsed  the  bonds  in  blank  and  transferred  the 
same  to  divers  persons  and  corporations,  as  the  means  of  raising  money  to 
construct  their  road,  and  in  this  way  the  plaintiff  became  the  purchaser  of 
four  bonds  and  the  coupons  sued  on.  The  bonds  on  their  face  recited  that 
they  were  issued  in  part  payment  of  said  subscription  by  the  mayor  and 
council  of  said  city,  as  authorized  by  a  vote  of  the  people,  in  pursuance  of  an 
act  of  the  assembly  of  that  State,  approved  9th  January,  1852. 

One  ground  of  defense  was,  that  the  city  was  not  liable  on  the  bonds,  be- 
cause the  conditions  precedent  to  the  right  of  the  corporation  to  subscribe 
for  the  stock  of  the  railroad  company  and  to  issue  bonds  were  never  fulfilled; 
that  the  conditions  annexed  to  the  right,  as  enacted  by  the  legislature,  were 
that  the  proposition  to  subscribe  should  be  submitted  to  the  qualified  voters 
of  the  corporation,  and  that  it  should  be  approved  by  a  nugoriiy  of  those 
voting  on  the  question;  that  the  proposition  as  submitted  did  not  authorize 
a  subscription  unless  a  million  of  dollars  were  previously  subscribed  by  other 
parties;  that  said  amount  had  not  been  subscribed;  that  the  State  court  had, 
by  mandamus,  compelled  the  authorities  of  the  city  to  issue  the  bonds;  and 
that  said  action  and  judgment  of  the  court  had  been  reversed  on  appeal,  etc. 

The  plaintiff  filed  a  replication  to  the  above  matter,  pleaded  by  the  de- 
fendants, denying  any  notice  of  the  matters  set  out  in  said  plea. 

Mr.  Justice  Clifford,  in  this  case,  observes:  '*  Issued  by  authority  of 
law,  as  the  bonds  purport  to  have  been,  and  being  by  the  regular  indorse- 
ment thereof  made  payable  to  bearer,  they  lawfully  circulated  from  holder 
to  holder  by  delivery,  and  the  plaintiff  having  purchased  four  of  the  num- 
bers in  market  overt,  became  the  lawful  indorsee  and  holder  of  the  same, 
together  with  the  coupons  annexed;  and  the  interest  secured  by  the  coupons 
being  unpaid,  he  instituted  the  present  suit  to  recover  the  amount.  Evi- 
dently, the  prima  facie  presumption  in  such  a  case  is,  that  the  holder 
acquired  the  bonds  before  they  were  due,  that  he  paid  a  valuable  considera- 
tion for  the  same,  and  that  he  took  them  without  notice  of  any  defect  which 
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would  render  the  inatroments  invalid.  Impliedly  the  plea  admits  that  the 
bonds  were  purchased  before  they  were  due,  and  that  the  plaintiff  gave  a 
valuable  consideration  for  the  same,  but  the  defendants  allege  that  he  took 
the  same  with  notice  of  the  irregularities  in  issuing  the  same,  as  set  forth  in 
the  plea,  and  they  rely  on  those  allegations  as  a  complete  defense  to  the  ac- 
tion, but  the  replication  traversed  the  averment  of  the  notice  and  tendered 
an  issue  to  the  couni^,  and  the  defendants,  by  demurring  to  the  replication, 
confessed  the  allegations  of  the  plea  in  that  behalf  were  untrue,  and  that 
the  plaintiff  was  the  bona  fide  holder  of  the  bonds  without  notice  of  the  al- 
leged defects  in  the  inception  of  the  instruments. 

Coupons  attached  as  interest  warrants  to  bonds  for  the  pa3rment  of  money, 
lawfully  issued  by  municipal  corporations,  as  well  as  the  bonds  to  which 
they  are  attached,  when  they  are  payable  to  order  and  are  indorsed  in  blank, 
or  are  made  payable  to  bearer,  are  transferable  by  delivery  and  are  subject 
to  the  same  rules  and  regulations,  so  far  as  respects  the  title  and  the  rights 
of  the  holder,  as  negotiable  bills  of  exchange  and  promissory  notes. 
Holders  of  such  instruments,  if  the  same  are  indorsed  in  blank  or  are  pay- 
able to  bearer,  are  as  effectually  shielded  from  the  defense  of  prior  equities 
between  the  original  parties,  if  unknovni  to  them  at  the  time  of  the  trans, 
fer,  as  the  holders  of  any  other  class  of  negotiable  instruments. 

Admitted,  as  it  is,  that  the  corporation  defendauts  possessed  the  power  to 
subscribe  for  the  stock  and  to  issue  the  bonds,  it  is  clear  that  the  plaintiff  is 
entitied  to  recover  upon  the  merits,  as  the  repeated  decisions  of  this  court 
have  established  the  rule  that  when  a  corporation  has  power  under  any  cir* 
cumstances  to  issue  negotiable  securities  the  bona  fide  holder  has  a  right  to 
presume  that  they  were  issued  under  the  circumstances  which  gave  the 
requisite  authority,  and  that  they  are  no  more  liable  to  be  impeached  for  any 
infirmity  in  the  hands  of  such  a  holder  than  any  other  commercial  paper.'' 

Bemarks. — ^This  case  turned  on  the  question  of  notice  to  the  plaintiff  of 
the  alleged  defects  in  the  inception  of  the  instruments  sued  on.  But  the  act 
of  the  legislature  gave  the  dty  authority  to  subscribe  for  the  stock  of  the 
railroad  company  only  on  condition  that  a  majority  of  the  voters  of  the  city 
voting  on  the  question  should  authorize  it,  and  although  in  fact  the  vote  was 
had,  it  was  not  one  which  submitted  the  single  question  whether  the  subscrip- 
tion should  be  made,  but  whether  it  should  be  made  provided  one  million 
dollars  were  first  subscribed  by  other  parties.  In  reply  to  the  arguments 
against  the  application  of  the  doctrine  of  ultra  vires  on  account  of  the  fre- 
quent hardship  and  injustice  arising  therefrom,  it  has  frequently  been  said 
that  the  charter,  or  act  creating  them,  is  equally  accessible  to  all,  and  par- 
ties dealing  with  corporations  are  presumed  to  know  these  powers,  and 
should  be  held  bound  to  take  notice  of  them,  and  if  they  contract  with  them 
in  relation  to  matters  beyond  the  scope  of  the  authority  conferred  upon  them, 
they  should  not  be  heard  to  complain  when  the  plea  of  ultra  vires  is  made. 

In  the  preceding  case,  the  power  conferred  upon  the  city  to  subscribe  for 
the  stock  was  a  public  act  of  the  legislature,  coupled  with  the  condition  that 
a  majority  of  the  voters  of  the  dty  should  authorize  it.  They  did  not  by 
their  vote  authorize  an  unconditional  subscription.  But  on  this  point  the 
case  turned  on  the  fact  that  the  bonds  purported  to  have  been  issued  by  au- 


440  ULTRA  VIBES. 

ihority  of  law,  and  that  the  holder  had  a  rigfht  to  assume  that  they  were 
issued  under  circumstances  which  gave  the  requisite  authority.  The  same 
question  was  presented  in  the  following  cases:  Knox  Co,  v.  Aspinumll,  21 
How.,  539;  B\88ell  v.  City  of  Jefferaonville,  24  Id.,  287;  Gelpche  v.  Dubuque, 
1  Wall.,  203;  Supervisors  v.  Schench,  5  Id.,  784.  But,  see  Polics  Jury  v, 
Bniton,  15  Wall.,  566. 

In  Knox  Co,  v,  Aspinwalli  supra,  where  the  statute  of  the  State  of  Indi- 
ana provided  that  the  board  of  commissioners  of  a  couniy  should  have  power 
to  subscribe  for  railroad  stock,  and  issue  bonds  therefor,  in  case  a  mtgoiiiy 
of  the  voters  of  the  county  should  so  determine  after  a  certain  notice  should 
be  given  of  the  time  and  place  of  the  election;  and  the  board  subscribed  for 
the  stock,  and  issued  the  bonds,  purporting  to  act  in  compliance  with  the 
statute,  it  was  held  that  it  was  too  late  to  call  in  question  the  existence  or 
regularity  of  the  notices  of  election,  in  a  suit  against  the  county  by  the 
holders  of  the  coupons  attached  to  the  bonds,  who  were  innocent 
holders;  that  according  to  the  true  interpretation  of  the  statute  the  board 
were  the  proper  judges  whether  or  not  a  majority  of  the  votes  in  the  county 
had  been  cast  in  favor  of  the  subscription  to  the  stock;  and  that  where  the 
bonds  themselves  import  a  compliance  with  the  law,  a  purchaser  was  not  re- 
quired to  look  for  further  evidence  of  a  compliance  with  the  condition  to  the 
grant  of  power. 

Where  the  doctrine  was  held  applicable  to  the  bonds  of  a 

county  .—In  Marsh  v,  Fulton  County,  10  Wall.,  676,  the  county  was  au- 
thorized to  subscribe  for  stock  and  issue  bonds  of  the  county  therefor  to  any 
railroad  company  not  exceeding  $100,000,  provided  such  subscription  vras 
previously  sanctioned  by  a  majority  of  the  voters  of  the  county  at  an  election 
called  for  that  purpose. '  At  such  election  the  county  was  authorized  to  sub- 
scribe to  the  Mississippi  &  Wabash  R.  Co.,  a  company  duly  incorporated  by 
the  legislature  of  Illinois:  in  1853.  By  a  subsequent  act  of  the  legislature  the 
charter  of  said  company  was  amended,  by  which  the  line  of  said  company 
was  divided  into  three  divisions,  designated  as  the  Western,  Central  and  East- 
ern. A  subscription  was  made  and  bonds  issued  to  the  "  Central  Division  of 
the  Mississippi  &  Wabash  Railroad  Company,  or  bearer.*'  In  a  suit  on  these 
bonds  it  was  held  that,  notwithstanding  it  was  brought  by  an  innocent 
holder,  they  were  invalid  in  his  hands,  as  there  was  no  authority  to  make 
and  issue  them. 

In  this  case  Mr.  Justice  Field,  who  delivered  the  opinion  of  the  court, 
observes:  '*  This  is  not  a  case  where  the  party  executing  the  instruments 
possessed  a  general  capacity  to  contract,  and  where  the  instruments  might 
for  such  reason  be  taken  without  special  inquiry  into  their  validity.  It  is  a 
case  where  the  power  to  contract  never  existed— where  the  instruments 
might,  with  equal  authority,  have  been  issued  by  any  other  citizen  of  the 
county.  It  is  a  case  where  the  holder  was  bound  to  look  to  the  officers  of 
the  county  and  ascertain  whether  the  law  had  been  so  far  followed  by  them 
as  to  justify  the  issue  of  the  bonds.  The  authority  to  contract  must  exist  be- 
fore any  protection  as  an  innocent  purchaser  can  be  claimed  by  the  holder. 
This  is  the  law  even  as  respects  commercial  paper,  alleged  to  have  been  is- 
sued under  a  delegated  authority,  and  is  stated  in  the  case  of  Fioyd  Accept- 
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anceSf  7  Wall.,  676.  In  speakiiiff  of  notes  and  bills  issued  or  accepted  by 
an  agent  acting  under  a  general  or  special  power,  the  court  say:  *  In  such 
case  the  person  dealing  with  the  agent,  knowing  that  he  acts  only  by  virtue 
of  a  delegated  power,  must,  at  his  peril,  see  that  the  paper  on  which  he  re- 
lies comes  within  the  power  under  which  the  agent  acts.  And  this  applies 
to  every  person  who  takes  the  paper  afterward,  for  it  is  to  be  kept  in  mind 
that  the  protection  which  commercial  usage  throws  around  negotiable  paper 
cannot  be  used  to  establish  the  authority  by  which  it  was  originally  issued. 
•  «  *  -^Q  ^0  j^Q^  mean  to  say  that  Habilities  may  not  be  in- 
curred by  counties  independent  of  the  statute.  Undoubtedly  they  may  be. 
The  obligation  to  do  justice  rests  upon  all  persons,  natural  and  artificial,  and 
if  a  county  obtains  the  money  or  property  of  others  without  authority,  the 
law,  independent  of  any  statute,  will  compel  restitution  or  compensation. 
But  this  is  a  veiy  different  thing  from  enforcing  an  obligation  attempted  to 
be  created  in  one  way,  when  the  statute  declares  that  it  shall  only  be  created 
in  another  and  a  different  way.'*  See,  also,  McCraeken  v.  San  Francisco, 
16  Cal.,  624;  Argenti  v.  Same,  Id.,  255. 
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CHAPTER  XL 


MUNICIPAL  WARRANTS,  ISSUED  WITHOUT  AUTHORITY,  ARE 
VOID  EVEN  IN  THE  HANDS  OF  INNOCENT  HOLDERS. 


TWBNTT-FOUBTH  SELBCTBD  CAflB. 

Clakk  V.  The  Oitt  of  Dbs  Moines.* 

1.  Municipal  corporation:  agent's  power. — A^nts,  officers,  or  even 
a  city  coancil  of  a  municipal  corporation,  cannot  bind  the  corporation  by 
any  act  which  transcends  their  lawful  or  legitimate  powers.  And  this 
rule  applies  to  the  issue  of  negotiable  as  well  as  unnegotiable  evidences 
of  debt. 

2. :  NOTICE  OF  POWER. — ^The  duties  and  powers  of  the  officers  of  a 

municipal  corporation  are  prescribed  by  the  statute,  and  every  person 
dealing  with  them  as  such  may  know,  and  is  charged  with  knowledge 
of,  the  nature  of  these  duties  and  the  extent  of  these  powers. 

3. :  PiiRA  OF  ULTRA  TIRES. — A  Corporation  may  set  up  a  plea  of  ultra 

virea,  or  its  own  want  of  power  under  its  charter  or  constituent  statute 
to  enter  into  a  given  contract,  or  to  do  a  given  act,  in  excess  of  its  cor- 
poifate  power  or  authority. 

4.  Contract:  negotiable. — Negotiability  will  not  validate  obligations 

which  are  not  binding  because  of  want  of  power  to  make  them . 

5.  Municipal  corporations:  warrants. — Warrants  drawn  by  the  proper 

officers  of  a  municipal  corporation  on  the  treasury  thereof,  are  not  bills 
of  exchange,  but  are,  in  legal  effect,  the  promissory  notes  of  the  corpo- 
ration. 

6.  :  POWERS  EXPRESSED  AND  IMPLIED. — Municipal  corporations  have 

and  can  exercise  only  such  powers  as  are  expressly  granted,  and  such 
incidental  ones  as  are  necessary  to  make  these  powers  available,  and  are 
essential  to  effectute  the  purposes  of  the  corporation;  and  these  powers 
are  strictly  construed. 

•Reported  In  19  Iowa,  199  (186S). 
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7. :  POWER  TO  ISSUE  NEGOTIABLE  PAPER. — ^When  theoflBcers  of  the 

city  have  no  express  power  to  issue  for  current,  ordinary  debts,  negoti- 
able paper  which  shall  be  free  from  equities  in  the  hands  of  purchasers, 
and  it  is  not  necessary  as  an  incident  to  those  granted,  or  to  carry  out 
the  purposes  and  objects  of  the  corporation,  it  cannot  be  held  to  exist  by 
implication. 

8. :  "WARBANTs:  NOTICE. — ^The  assignee  of  warrants  drawn  by  the 

oflScers  of  a  municipal  corporation  on  the  treasury  thereof,  is  bound,  at 
its  peril,  to  ascertain  the  nature  and  extent  of  the  powers  of  such  officers 
and  of  such  corporation. 

9. :   UNAUTHORIZED  REPRESENTATIONS. — ^Tho  waut  of  corporato^ 

power  or  the  want  of  authority  in  the  municipal  offiCi;rs,  cannot  be  sup- 
plied by  their  unauthorized  action  or  representations. 

10.  Usury:  warrants. — Warrants  issued  by  a  municipal  corporation  in 
payment  of  a  judgment  at  the  rate  of  one  dollar  in  warrants  for  every 
seventy-five  cents  due  on  the  judgment,  are  tainted  with  usury. 

11.  Municipal  corporations:  over- allowance.— It  may  be  doubted 
whether  a  municipal  corporation  is  bound  by  the  action  of  its  council  in 
agreeing  to  pay  a  sum  clearly,  distinctly  and  ascertainably  greater  than 
is  legally  due. 

12.  Des  Moines:  road  funds. — Under  sections  twenty-three  and  twenty- 
seven  of  the  charter  of  the  city  of  Des  Moines  (Chap.  185,  laws  of  1857), 
the  care  of  the  roads  and  streets  within  the  limits  of  said  city  is  a  corpo- 
rate matter;  and  all  charges  therefor  are  payable  primarily  out  of  the 
diy  treasury;  and  the  liability  of  the  corporation  cannot  be  changed  or 
varied  by  the  form  in  which  warrants  are  drawn  or  worded  by  municipal 
officers. 

13.  Municipal  corporations:  toll-bridge. — ^No  municipal  corporation 
can  erect  a  toll-bridge  and  levy  and  collect  tolls,  unless  authorized  by 
the  law  of  the  State. 

14.  Des  Moines:  power  to  erect  BRiDOE.~-The  city  of  Des  Moines 
possessed  no  power,  under  the  charter  of  1857,  to  erect  a  toll- bridge, 
either  by  itself  or  jointly  with  an  individual. 

15.  Municipal  corporations:  loan  of  credit. — ^A  municipal  corpora- 
tion has  no  power  to  lend  its  credit  or  make  its  accommodation  paper 
for  the  benefit  of  citizens,  to  enable  them  to  execute  private  enterprises. 

16.  Des  Moines:  sidewalks. — ^The  building  of  sidewalks  was,  under  the 
charter  of  1857,  a  legitimate  municipal  object. 

17.  Municipal  corporations:  scrip. — When  a  municipal  corporation, 
acting  under  the  constitution  of  1846,  issued  in  payment  of  a  bona  fide 
indebtedness,  scrip  to  circulate  as  money,  after  which  the  scrip  was 
taken  up  by  the  issuance  of  ordinary  warrants  on  the  treasury  thereof  for 
the  amount  of  the  same,  it  was  held  that  the  transaction  could  not  be 
impeached  by  the  corporation  on  the  ground  that  the  scrip  was  illegal 
and  void. 
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18.  Eyidencb:  signature  to  wabbakts.— In  an  action  against  a  mnnid- 
pal  corporation,  upon  warrants,  if  the  warrants  are  set  oat  in  the  peti- 
tion by  copy,  and  their  execution  is  not  denied  under  oath,  they  may  be 
admitted  in  evidence  without  proof  of  the  genuineness  of  the  signature, 
or  of  the  authoiiiy  to  issue  the  same. 

Appeal  from  Polk  District  Court. 

m 

Cnr  wAJiBANTs:  how  fas  negotiablb:  natubb  of  Muinoi- 
PAL  powers:  itltba  vibes:  city  scrip:  obdebs  on  diffebent 
funds:  pboof  of,  etc. — ^This  is  an  action  against  the  city  of 
Des  Moines,  based  upon  two  hundred  and  twenty-two  differ- 
ent city  warrants  or  orders.  The  plaintiff  sues  as  assignee  or 
holder.  He  was  not  the  payee  of  any  of  them.  A  copy  of 
one  of  the  class  of  orders  payable  out  of  the  ^^  general  fund," 
is  as  follows : 

No,  783.  CITY  WABBANT.  $8.00 

Des  Moines,  Iowa,  October  21, 1862. 
To  the  Treasti/rer  of  the  City  of  Des  Moines: 

Pay  U.  J3.  White  or  bearer,  eight  dollars,  out  of  any 
moneys  in  the  general  fimd,  not  otherwise  appropriated. 

THOS.  OAVANAUGH,  Mayor. 
Attest.  H.  W.  King,  Recorder. 

Indorsed:  "Presented  November  24,  1862.  J.  E.  Hull, 
City  TreasfwrerP 

Another  set  of  warrants  were  in  the  same  form  as  the  one 
above  set  out,  and  payable  to  M.  P.  Turner,  or  bearer,  "out  of 
any  moneys  in  the  Weot  Side  Boad  Fund,  not  otherwise  ap- 
propriated." 

Other  warrants  were  in  the  same  form,  issued  to  different 
persons,  payable  "  out  of  any  moneys  in  the  East  Side  Soab 
Fund,  not  otherwise  appropriated." 

Other  warrants  were  in  the  same  form  as  the  one  above 
copied,  payable  out  of  the  general  fund,  with  this  written  in- 
dorsement across  the  printed  blank  on  which  they* were  issued; 
viz.,  "  issued  for  scrip,  surrendered  and  bearing  six  per  cent 
interest,  from  January  17,  1860.  H.  W.  Kino,  Recorder. 
Presented,  January  14,  1863.    J.  E.  Hull,  City  Treasurer.^^ 
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Yarions  defenses  were  made,  which,  with  the  other  ques- 
tions arising  npon  this  appeal,  will  be  noticed  in  the  opinion. 
Judgment  in  the  District  Court,  passed  for  the  plaintiff,  partly 
npon  demurrer  and  partly  upon  the  yerdict  of  a  jury.  The 
defendant  is  the  appellant. 

• 

Dillon,  J. — I.  The  plaintiff  is  the  assignee  of  the  orders 
or  warrants  in  the  suit.  It  is  not  alleged  in  the  answer,  nor 
was  it  shown  on  the  trial,  that  he  was  not  a  lona  fide  holder 
of  these  instruments  for  value,  and  without  notice  of  matters 
now  pleaded  as  defenses  thereto.  It  is  claimed  by  the  plaintiff 
that  the  warrants  being  signed  by  the  proper  officers  of  the 
city,  authenticated  by  its  corporate  seal,  and  negotiated  in 
form,  he,  as  the  innocent  holder  thereof,  stands,  like  a  similar 
holder  of  ordinary  mercantile  paper,  free  from  and  unaffected 
by  the  equities  and  defenses  which  the  city  set  up  in  bar  of  his 
recovery. 

Tliis  view  of  the  law  was  the  one  adopted  by  the  court 
below,  in  its  rulings  prior  to  and  upon  the  trial.  Thus,  after 
stating  the  law  applicable  to  the  warrants  issued  for  <^  scrip 
surrendered  " — as  to  which  more  will  presently  be  said — the 
court  charged  the  jury  as  follows:  "As  to  all  the  other  war- 
rants, they  are  negotiable,  and  there  is  no  evidence  tending  to 
show  that  they  were  issued  without  authority  or  without  con- 
sideration; all  evidence  of  this  kind  having  been  excluded, 
because  it  was  not  shown,  or  offered  to  be  shown,  that  the 
plaintiff  had  knowledge  of  such  defenses;  and  if  you  believe 
from  the  evidence,  that  the  warrants  were  issued  by  the  de- 
fendant, and  that  plaintiff  is  the  owner  thereof,  you  will  find 
for  him  as  to  all  such  warrants.  So  the  bill  of  exceptions 
recites  that  "  the  defendant  on  the  trial  offered  to  show  by  the 
record  of  the  proceedings  of  the  city  council  that  all  of  said 
warrants  were  issued  without  arvy  authority  from  tke  said 
city  council^  and  without  any  vote  of  said  council  authorizing 
the.same,"  but  this  evidence  the  court  refused  to  receive  be- 
cause the  warrants  were  negotiable  and  there  was  no  offer  to 
show  that  the  plaintiff  took  them  with  notice  of  such  defect 
or  irregularity. 

This  view  of  the  law  is,  we  think,  erroneous.    If  my  name 
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be  signed  to  a  promissory  note  by  a  person  representing  him- 
self to  be  my  agent,  but  "without  any  authority"  from  me,  I 
am  not  bound;  and  I  am  no  more  bound  because  the  obliga- 
tion has  been  put  in  a  negotiable  form  than  if  it  has  been 
put  in  a  form  not  negotiable. 

And  the  same  rule  must  and  does  apply  to  paper  purporting 
to  be  issued  by  the  agents  or  officers  of  public  or  municipal 
corporations. 

The  general  principle  of  law  is  well  known  and  definitely 
settled,  that  the  agents,  officers,  or  even  city  council  of  a 
municipal  corporation,  cannot  bind  the  corporation  when  they 
transcend  their  lawful  and  legitimate  powers. 

This  doctrine  rests  upon  this  reasonable  ground:  The  body 
corporate  is  constituted  of  all  the  inhabitants  within  the  cor- 
porate limits.  The  inhabitants  are  the  corporators.  The  offi- 
cers of  the  corporation,  including  the  legislative  and  govern- 
ing body,  are  merely  the  pxiblic  agents  of  the  corporators. 
Their  duties  and  their  powers  are  prescribed  by  statute. 
Everyone,  therefore,  may  know  the  nature  of  these  duties  and 
the  extent  of  these  powers.  These  considerations,  as  well  as 
the  dangerous  nature  of  the  opposite  doctrine,  demonstrate 
the  reasonableness  and  necessity  of  the  rule;  that  the  corpora- 
tion is  bound  only  when  its  agents,  by  whom,  from  the  very 
necessities  of  its  being,  it  must  act,  if  it  acts  at  all,  keep 
within  the  limits  of  their  authority.  Not  only  so,  but  such 
a  corporation  may  successfully  interpose  the  plea  of  ultra 
vires,  that  is,  set  up  as  a  defense  its  own  want  of  power  under 
its  charter  or  constituent  statute  to  enter  into  a  given  contract, 
or  to  do  a  given  act  in  violation  or  excess  of  its  corporate  power 
and  authority.  The  cases  asserting  these  principles  are  numer- 
ous and  uniform;  some  of  the  more  important  and  striking 
ones  need  only  be  cited:  Mayor  of  Albany  v.  CurHiff  (city 
not  liable  for  negligently  building  bridge  under  an  nnconsti- 
tutional  statute),  2  Comst.  (N.T.),  165, 1849;  reversing,  s.  c, 
2  Barb.,  190;  Cuyler  v.  Trustees  of  Bochester  (laying  out 
street  contrary  to  charter),  12  Wend.,  165, 1834;  Hodges  v. 
Buffalo  (4th  July  appropriation),  2  Denio,  110, 1846;  Hal- 
stead  V.  The  MayoTy  8  Comst,  430,  1850;  Martin  v.  The 
Mayor y  1  Hill,  545;  Boone  v.  Uticay  2  Barb.,  104;  Cornell 
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V.  Otiilfordy  1  Denio,  610;  Boyland  v.  The  Mayor  and  Al- 
derrnen  of  N&w  York,  1  Sandf.  (N.  T.),  27,  1847;  Dill  v. 
Waroham^  7  Mete.,  438,  1844;  Vincent  v.  Nantucket^  13 
Gush.,  103, 105, 1858,  per  Mebbick,  J.;  Stetson  v,  Kempton, 
13  Mass.,  272;  Parsons  v.  Inhabitants  of  Ooshen^  11 
Pick.,  396;  Wood  v.  Inhabitaivts  of  Lywn^  1  Allen  (Mass.), 
108,  1861;  Spalding  v.  Lowell^  23  Pick.,  71;  Mitchell 
V.  Bockland,  45  Me.,  496,  1858;  s.  o.,  41  Id.,  863;  An* 
thony  V.  Adams^  1  Mete.  (Mass.),  284, 1840 ;  Western  College 
V.  Cleveland,  12  Ohio,  375,  1861;  Commissioners  v.  Cox,  6 
Ind.,  403,  1855;  The  Inhabitants  v.  Weir,  9  Id.,  224, 1857; 
Smead  v.  The  Indianapolis,  PiUsbwrgh  and  Cleveland  Rail- 
road Co.,  11  Id.,  104, 1858;  Brady  v.  The  Mayor,  20  N.  T. 
(6  Smith),  312;  Appleby  v.  The  Mayor,  etc.,  15  How.  Pr., 
428;  Estep  v.  Keokuk  CovMy,  18  Iowa,  199,  and  cases  cited 
by  Cole,  J.;  Clark  v.  Polk  County,  infra,  [19  Iowa,  248.] 

Negotiability  will  not  validate  obligations  which  are  not 
binding,  because  of  a  want  of  power  to  issue  them.  Gould 
v.  Sterling  (action  on  loan  bonds),  28  (N.  T.),  464;  s.  c,  1  Am. 
Law  Eeg.  (N.  S.),  290 ;  and  note  of  Prof.  Dwight  thereon,  a 
portion  of  whose  remarks  are  so  strikingly  in  point  that  we 
quote  them:  "  It  seems  entirely  clear,"  he  observes  (Id.,  p, 
297),  '*  that  no  representation  by  an  agent  can  even  establish 
the  fact  of  agency.  If  a  person,  who  is  Hot  in  fact  authorized, 
represents  that  he  has  power  to  execute  a  promissory  note  for 
another,  the  instrument,  so  far  as  the  supposed  principal  is 
concerned,  is  utterly  void.  The  negotiability  of  the  note  will 
have  no  effect  upon  the  question,  as  the  inquiry  turns  upon 
tlie  existence  of  the  note  itself.  The  term  *  negotiability ' 
pre-supposes  the  existence  of  aft  instrument  made  by  a  person 
having  capacity  or  power  to  contract  in  that  particular  man- 
ner." (aS.  p.  Rull  c6  Argalls  v.  Marshall  Co.,  12  Iowa,  142, 
162,  per  Lowe,  J.)  In  Starin  v.  Genoa,  and  Gould  v.  Ster- 
ling, 23  N.  Y.,  452, 464,  the  plaintiflEs  were  bona  fide  holders, 
for  value,  of  negotiable  bonds,  and  the  Court  of  Appeals  of 
New  York  held  that  they  were  bound  to  inquire  into  the 
power  to  issue  them.  "  One  who  takes  a  negotiable  note  or 
bill  of  exchange  purporting  to  be  made  by  an  agent,"  says 
Mr.  Justice  Selden  (Id.,  464),  ^4s  bound  to  inquire  as  to  the 
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power  of  the  agent."  Analyzing  in  the  case  at  bar  the  view 
of  the  court  below,  it  will  be  found  to  mvolve  three  several 
distinct  propositions: 

IsL  That  the  warrants  in  suit  are  negotiable  paper.  2d. 
That  the  officers  of  the  city  (major  and  recorder)  or  at  all 
events  the  city  council,  has  power  to  create  and  issue  nego- 
tiable paper;  and,  8d.  That  warrants,  like  the  ones  in  question, 
are  valid  in  the  hands  of  an  innocent  holder,  even  if  issued 
without  authority  or  without  consideration.  With  reference 
to  this,  as  well  as  other  portions  of  the  record,  it  is  necessary 
to  examine  the  propositions. 

{a)  The  orders  in  suit  are  not  bills  of  exchange,  as  a  bill 
of  exchange  proper  involves  the  idea  of  at  least  two  distinct 
parties,  drawer  and  drawee.  The  instruments  in  suit  are  or- 
ders by  the  city  on  itself — ^mere  direction  to  the  treasurer  to 
pay  the  amount  to  the  bearer.  In  legal  effect  they  are  the 
promissory  note  of  the  city.  {Miller  v.  Thomson^  8  Man  &. 
6r.,  576;  followed,  Favrchild  v.  The  Ogdensbwrgh^  Clay- 
ton  a/nd  Rome  Railroad  Company y  15  K.  Y.,  337;  Bull  v. 
iSim^y  23  Id.,  570,  572;  Clark  v.  Folk  County ^  infra.  [19 
Iowa,  248.]  And  by  usage  and  statute  (Rev.,  Ch.  73)  they  pass 
by  delivery,  and  the  holder,  as  the  real  owner,  may  bring 
suit  upon  them  in  his  own  name.  {Steel  v.  Davie  County^ 
2  G.  Greene,  469;  Brown  v.  Johnson  County ^  1  Id.,  486; 
Campbell  v.  Polk  County,  3  Iowa,  467.)  The  debtor  cor- 
poration may  give  a  written  acknowledgement  of  the  debt. 
It  mav  make  this  run  to  order  or  bearer  without  invalida- 
ting  it;  but  it  does  not  follow,  as  we  shall  show,  that  there 
is  an  implied  power  to  invest  these  with  all  the  qualities  of 
commercial  paper.  ^. 

(J)  There  is  further  involved,  in  the  view  of  the  District 
Court,  the  propoistion  that  it  is  competent  for  the  city 
officers  (mayor  and  recorder)  to  issue  its  obligation  in  a  nego- 
tiable form,  and  endow  them  with  all  the  attributies  of 
negotiable  mercantile  securities.  Upon  examining  the  char- 
ter under  which  these  warrants  were  issued  (Laws  1857,  Ch. 
185,  p.  281),  no  express  power  to  issue  promissory  notes  or 
other  negotiable  paper  is  conferred.    If  the  power  exists  to 
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make  paper,  which,  in  the  hands  of  a  'bona  fide  holder,  cuts 
off  equities,  it  must  be  an  implied  power. 

It  is  a  familiar  and  elementary  principle  that  municipal 
corporations  have  and  can  exercise  such  powers,  and  such 
onlj,  as  are  expressly  granted,  and  such  incidental  ones  as  are 
necessary  to  make  those  powers  available  and  essential  to 
effectuate  the  purposes  of  the  corporation,  and  these  powers 
are  strictly  construed.  (2  Kent  Com.,  298;  Mayor  v.  Cwn- 
liff^  supra^  and  the  authorities  cited  in  connection  therewith.) 

It  is  held  that  banking  and  trading  corporations  have  the 
implied  or  incidental  power  to  make  negotiable  paper.  {Mo- 
Cullough  V.  Mo88^  5  Denio,  667;  Straus  v.  Eagle  Insurance 
Coonpanyy  5  Ohio,  59, 1856;  Mott  v.  Hicks^  1  Cow.,  513;  At- 
tomey-General  v.  Life  <&  Fire  Insurance  Company y  9  Paige, 
470;  2  Kent  Com.,  299;  1  Pars.  N.  and  B.,  166.)  And  the 
same  rule  has  in  some  cases  been  applied,  without  much  con- 
sideration, by  way  of  analogy  to  municipal  and  public  corpo- 
rations; but  not  so  as  to  cut  off  inquiry  into  the  validity  of  the 
paper  or  just  defenses.  {Kelly  v.  The  Mayor y  etc.,  4  Hill,  263 ; 
see  Chemung  Canal  Bank  v.  Supervisors,  etc.,  6  Denio,  517; 
Came  v.  Brigham,  39  Maine,  39;  Clarke  v.  School  Dis- 
tricty  3  K.  I.,  199.)  To  this  doctrine,  as  applied  to  commer- 
cial corporations,  we  see  no  objection;  but  we  do  see  many 
and  serious  objections  to  treating  the  ordinary  warrants  of 
counties  and  cities  as  possessing  all  of  the  incidents  and  qual- 
ities of  commercial  paper. 

These  warrants  are  unlike  bonds  issued  on  time,  negotiable 
in  form,  and  for  sale  in  the  market,  as,  for  example,  those  is- 
sued by  towns,  cities  and  counties  to  railroad  companies,  un- 
der express  acts  of  the  legislature  (for  they  cannot  be  issued 
without  express  legislRtiye  authorization),  in  payment  for  stock 
subscribed.  This  class  of  securities  are  made  and  issued  for 
the  express  purpose  of  raising  money  by  their  sale,  and  the  at- 
tainment of  this  object  would  be  embarrassed  or  defeated  if 
they  were  subject  to  equities  in  the  hands  of  bona  fide  pur- 
chasers. They  are,  therefore,  held  to  be  negotiable  with  all 
the  incidents  of  negotiability.  {Clapp  v.  Cedar  County,  5 
Iowa,  15;  JU orris  Canal  Company  v.  Fisher,  1  Stock.,  Oh., 
667,  1856;  s.  c,  8  Am.  Law  Reg.  (o.  s.),  423;  Gelpcke  v. 
29 
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Dvhuque^  1  Wall.  (U.  S.),  175;  Craig  v.  Vu^hurg,  31  Miss., 
216;  Jackson  v.  Railroad  Company^  2  Am.  Law  Reg.  (n.  s.), 
585;  8.  o.,  Id.,  748,  and  note  of  Judge  Bedfield;  Ghapin  v. 
Massachusetts  and  Vermont  Railroad  Company^  8  Gray,  575 ; 
Clark  V.  Janes ville,  10  Wis.,  136;  Maddox  v.  Orakatn^  2 
Mete.  (Ky.),  56;  Oouldv,  Sterling^  supra;  White  v.  Railroad 
Company  J  21  How.,  575;  Id.,  539;  Bank  v.  The  New  York 
and  New  Haven  Railroad  Company^  3  Kern.,  599;  s.  c,  4 
Duer,  480.) 

But  with  warrants  like  those  in  suit  it  is  entirely  different 
Under  the  charter  of  the  city  (§  18)  it  is  made  "  the  duty  of 
the  city  council  to  liquidate  and  settle  all  claims  and  demands 
against  the  city.''  And  by  the  same  section  it  is  provided  that 
no  money  shall  be  drawn  from  the  city  treasury  "  except  by 
order  under  the  authority  of  the  city  council." 

The  city  council  audit  and  allow  claims  and  demands,  and 
their  action  in  this  regard  is  to  be  entered  of  record.  (Char- 
ter,  §  3.)  Upon  a  certified  copy  of  these  proceedings  the  treas- 
urer of  the  city  would  be  authorized  to  pay  the  claimant. 

But  by  usage,  or,  perhaps,  under  a  by-law,  orders  like  those 
before  us  are  drawn  upon  the  treasurer.  This  mode  is  adopted 
for  convenience,  and  these  instruments  are  not  to  be  assimi- 
lated, in  all  respects,  to  ordinary  commercial  paper. 

On  this  question  the  argument  may  be  thus  condensed: 

There  is  no  express  authority  to  the  officers  of  this  city  to 
issue  negotiable  paper  which  shall  be  free  from  equities  in  the 
hands  of  purchasers.  And  the  existence  of  such  a  power  is 
not  necessary  as  an  incident  to  those  granted,  or  to  carry  out 
the  purposes  and  objects  of  the  corporation,  and  would  be  at- 
tended with  abuse  and  fraught  with  danger.  It  should  not, 
tlierefore,  be  held  to  exist  as  an  implied  power.  {Smith  «;. 
Cheshire^  13  Gray  (Mass.),  318,  1869;  InkaJb,  etc^  v.  Wdr^ 
9  Ind.,  224,  1867;  Halstead  v.  The  May  or ^  etc.y  and  other 
cases  cited,  supra.)  Whether  the  corporation  defendant  could 
specially  confer  power  upon  its  officers  to  bind  it  to  negoti- 
able paper,  which  should  be  free  from  equities,  is  a  question 
which  the  record  does  not  require  to  be  decided. 

(c.)  It  is  further  involved  in  the  view  of  the  District  Court, 
that  an  innocent  holder  of  one  of  these  warrants  may  recover 
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thereon,  thotigh  it  be  issued  without  consideration  or  without 
authority.  The  unsoundness  of  this  view  we  have  already 
pointed  out.  The  warrants  purport  to  be  issued  by  the  agents 
of  the  city.  Tne  plaintiff,  in  taking  these  warrants,  was 
bound,  at  his  peril,  to  ascertain  the  nature  and  extent  of  the 
power  of  these  officers  and  of  the  city  corporation.  {Delafield  v. 
State  of  IlUnois,  2  Hill,  169, 174 ;  26  Wend.,  1 92 ;  s.  c,  8  Paige, 
53;  Hodges  V.  Buffalo^  2  Denio,  110;  Supervisors  v.  Bates^ 
17  N.  T.,  242;  Overseers  v.  Overseers  of  Plmrsalia^  15  Id., 
841;  Butterfield  v.  Inhabitants  of  Melrose^  6  Allen,  187; 
Rossi/re  v.  City  of  Boston^  4  Id.,  57;  Zabriskie  v.  Cleveland^ 
Columhtis  and  Cincinnati  E.  R.  Co.^  23  How.,  881,  398.) 

By  examination  he  may  find  thfit  these  warrants  cannot 
lawfully  be  issued  without  the  order  of  the  city  council.  This 
must  be  entered  of  record  "  on  the  journals  of  the  city,  which 
shall  be  open"  (so  the  charter  declares),  "to  the  inspection  and 
examination  of  every  citizen."  A  warrant  issued  by  the  mayor 
and  recorder  without  the  previous  order  of  the  council  is  void; 
They  have  no  authority  to  do  it,  it  would  be  substantially  a 
forgery.  A  purchaser  of  such  a  warrant  is  bound,  at  his  peril, 
at  least  to  ascertain  that  the  claim  upon  which  it  is  founded 
has  been  liquidated  and  settled  by  the  council.  A  represen- 
tation by  municipal  officers  that  this  has  been  done  (and  the 
issue  of  such  a  warrant  is  in  substance  such  a  representation), 
will  not  be  binding  upon  the  corporation.  Why?  The  answer 
is  because  an  agent  can  neither  create  nor  enlarge  his  powers 
by  his  unauthorized  representations.  The  law  on  this  subject 
has  of  late  years  been  much  investigated,  and  will  be  found 
discussed  and  examined  in  a  most  critical,  able  and  exhaustive 
manner,  in  the  following  important  cases:  Mecliamdcs* 
Bcmk  V.  New  Torh  and  New  Haven  R.  R,  Co.  (Schuyler 
Frauds),  ]  3  N.  Y.,  599, 1856;  Farmers^  Bank  v.  Butchers^  and 
Drovers^  Bank  (where  teller  without  real  but  with  a^pparent 
power,  certified  negotiable  checks  as  good),  14  N.  T.,  623,  s.  o., 
16  N.  T.,  126;  Claflvn  v.  The  Farmers*  a/ivd  CiMzens*  Bank^ 
etc.,  25  N.  T.,  293;  s.  c,  2  Am.  Law  Eeg.  (n.  s.),  92,  and  note; 
Could  V.  Sterling,  supra;  the  two  last  distinguished  from  the 
case  in  14  N.  Y.,  628;  Orisnoold  v.  Havens,  25  N.  Y.,  596, 
1862;  26  N.  T.,  605.    Now  without  entering  into  these  inter- 
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esting  discussions  respecting  liabilities  of  principals  in  certain 
00869,  for  the  acts  of  agents  apparently  but  not  really  within 
the  scope  of  their  commission,  we  need  only  observe  that  if  it 
be  conceded  that  the  mayor  and  recorder  Iftid  the  apparent 
power  to  issue  warrants  like  the  ones  in  suit,  still  if  they  did 
not  really  have  this  authority,  their  representations  that  they 
possessed  it  would  not  be  the  representations  of  a  fact  which 
from  its  nature  (as  in  the  case  of  the  teller  who  certified  the 
Qhecks),  rested  peculiarly  within  the  knowledge  of  the  agent. 
On  the  contrary,  the  charter  and  the  journals  of  the  corpora- 
tion, open  to  public  inspection,  afford  to  every  person  the  cer- 
tain means  of  ascertaining  the  existence  of  the  authority  of 
these  officers  to  issue  the  warrants. 

We  have  been  able,  after  a  very  thorough  investigation,  to 
find  no  case  which  holds  that  city  and  county  warrants,  like 
those  .before  us,  are  freed  from  equities  when  in  the  hands  of 
bona  Jlde  holders.  Nor  has  the  plaintiff's  counsel  called  our 
attention  to  any  such.  On  the  other  hand,  we  have  found 
several  cases  in  the  diffei*ent  States  expi*essly  holding  that  such 
orders  were  not  commercial  paper  in  the  hands  of  an  innocent 
holder,  so  as  to  exclude  evidence  of  legality  of  their  issue  or 
preclude  defenses  thereto.  See  Halsiead  v.  The  Mayor ^  et€,j 
of  New  York  (on  -audited  city 'warrants  like  those  in  suit),  6 
Barb.,  218,  1849;  s.  o.,  affirmed  in  Court  of  Appeals,  but 
where  the  rights  of  a  "bona  fide  holder  were  not  passed  on,  3 
Comst.,  430, 1850;  People  v.  El  Dorado  County  (on  audited 
pounty  warrants  distinctly  holding  that  bona  fide  stood  in 
shoes  of  payees),  11  Gal.,  170,  1858;  s.  p.,  Sturtevant  v. 
Liberty  (town  orders),  46  Maine,  457;  Smith  v.  Inhabitants 
of  Cheshire,  13  Gray  (Mass.),  318,  1859;  Andover  v.  Orafton 
(on  note  made  by  town),  7  N.  H.,  298,  1834;  Sanborn  v. 
DeerfiM',  2  Id.,  251,  264;  DaVrymple  v.  WhUti/ngham,  26 
Vt.  (4  Deane),  345;  Inhabitants  v.  Weir,  9  Ind.,  224, 1857; 
School  District  v.  Thompson^  6  Minn.,  280,  1861,  approving 
fi  Barb.,  218 ;  Clark  v.  Polk  County,  infra  [19  Iowa,  248], 
^nd  cases  cited  by  Colb,  J. 

It  must  not  be  supposed  that  certain  cases  recently  decided 
by  the  Supreme  Gonrt  of  the  United  States  have  escaped  at- 
tention.   These  cases  were  brought  upon  negotiable  county 
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and  city  hondsj  and  wh*ere  there  was  express  power  to  issue 
them.  {Commissioners  of  Knox  County  v.  Aspinwallj  21 
How.,  539,  544 ;  approved  and  followed  in  Bissell  v.  Jeffer- 
sonville,  24  Id.,  287, 1860;  and  Gelpcke  v.  Dtihtiqitej  1  Wal- 
lace, 203.) 

In  the  latter  case,  speaking  of  the  express  power  of  the  City 
of  Dubttqtie  to  issue  the  bonds  sued  on.  Judge  Swatne,  fol- 
lowing Knox  County  v,  Aspinwall^  laid  down  this  rule: 
**  When  a  corporation  has  power,  under  any  circumstances,  to 
issue  negotiable  securities,  the  bona  fide  holder  has  a  right  to 
presume  they  were  issued  under  the  circumstances  which  give 
the  requisite  authority,  and  they  are  no  more  liable  to  be  im- 
peached for  any  infirmity  in  the  hands  of  such  a  holder  than 
any  commercial  paper." 

Upon  this,  without  calling  in  question  its  correctness  in 
the  particular  case  in  ^hich  it  was  used,  we  remark:  1.  That 
this  language  was  employed  in  a  case  where  there  was  express 
specific  power,  on  the  part  of  the  city,  to  issue  negotiable 
bonds,  and  in  that  respect  is  distinguishable  from  the  case  be- 
fore us.  2.  Experienced  jurists,  conscious  of  difficulty  and 
danger  attending  it,  hesitate  to  lay  down  general  and  unquali- 
fied rules  professing  to  embrace  all  cases.  Attempts  of  this 
character  generally  prove  unsuccessful.  With  due  deference, 
the  language  above  quoted  is  susceptible  of  being  taken  to  as- 
sert a  doctrine  which,  without  reasonable  limitations,  cannot  be 
true  as  respects  public  and  municipal  corporations.  Suppose 
a  city  charter  expressly  authorized  the  common  council  to  is- 
sue negotiable  securities  tor  corporate  debts,  and  that  the 
mayor  and  recorder,  without  an  order  of  the  council,  fabri- 
cate— manufacture  such  securities,  and  that  they  find  their 
way  into  the  hands  of  innocent  purchasers.  It  cannot  be  tliat 
Judge  Swatne  means  that  "  the  bona  fide  holder  has  a  right 
to  presume  that  they  were .  issued  under  the  circumstances 
which  gave  the  requisite  authority,"  and  yet  he  says  so. 

The  true  rule  is,  that  the  want  of  corporate  power,  or  the 
want  of  authority  in  the  municipal  officers,  cannot  be  supplied 
by  their  unauthorized  acta  or  representations.  {Gould  v.  Town 
of  Sterling,  supra;  Treadwell  v,  Comm/issioners,  11  Ohio, 


454  ULTRA  VIEB8. 

183,  commenting  on  and  criticising  'Knox  Cotmty  v.  Aspm- 
wall,  21  How.,  539.) 

Any  other  doctrine  nullifies  the  limitations  and  checks  con- 
tained in  the  charter  for  the  protection  of  the  corporators,  and 
needlessly  invests  the  pablic  officers  and  agents  with  the 
power  successfully  to  "  Schuylerize  "  our  public  corporations, 
without  limit  and  without  remedy.  Whether  warrants,  like 
those  in  suit,  issued  by  order  of  the  council,  but  which  order 
was  based  upon  the  allowance  of  a  claim  for  which  the  city 
was  not  legally  liable,  would,  in  the  hands  of  a  ionajide  holder, 
be  free  from  equities,  is  a  question  of  great  difficulty,  and 
one  which  we  pass,  because  not  necessary  to  be  now  de- 
cided. It  will  be  discussed  and  decided  in  some  of  the  author* 
ities  before  referred  to. 

II.  For  answer  to  the  third  count  in  the  petition,  the  city 
says  "  that  the  warrant  therein  set  out  was  executed  to  Keyes 
and  Crawford,  the  payees  thereof,  in  satisfaction  of  a  judg- 
ment held  and  owned  by  them  against  the  city,  at  the  rate  of 
one  dollar  in  warrants  for  each  seventy-five  cents  due  on  said 
judgment;  that  the  city  council  tliereby  exceeded  their 
authority,  and  the  said  warrant  thus  issued  is  illegal,  usurious 
and  void.'' 

To  this  defense  the  court  sustained  the  plaintiff's  demurrer, 
and  the  defendant  excepted  and  abided  by  his  answer.  The 
legal  sufficiency  of  this  defense  is  one  of  the  questions  pre- 
sented in  this  appeal.  For  forbearance  or  "giving  day  of  pay- 
ment," a  creditor  under  our  statute  of  usury  cannot  law^fuUy 
receive  or  contract  to  receive  more  than  ten  per  cent  interest 

If  I  purposely  and  knowingly  give  my  note  for  $100  payable 
on  demand  in  satisfaction  of  a  debt  or  judgment  for  only  $75, 
it  \&  prima  facie,  and  perhaps  conclusively,  usurious.  And  so 
it  is  if  the  same  be  done  by  a  corporation.  Besides,  it  may 
well  be  doubted  whether  the  corporation  is  bound  by  tlie  ac- 
tion of  its  council,  in  agreeing  to  pay  a  sum  clearly,  distinctly 
and  asccrtainably  greater  than  is  legally  due.  Courts  hold  a 
stiff  reign  on  corporate  allowances;  and  auditing  officers  can- 
not, in  general,  if  ever,  allow  and  pay  claims,  however  meri- 
torious, if  they  are  not  legally  chargeable,  {People  v.  Stout, 
23  Barb.,  849;  People  v.  Lawrencej  6  HiU,  244,  1843;  Id., 


MUNICIPAL  WAEEANT8,   ETC.  455 

463;  Chemung  Carnal  Bank  v.  Supervisors^  5  Denio,  517,  521, 
1848;  HaUtcdd  v.  The  Mayor ^  etc,^  5  Barb.,  218;  s.  o.,  3 
Comst.,  430;  Lake  v.  Trustees  of  Williamsburg^  4  Denio,  520; 
Supervisors  v,  Briggs^  2  Id.,  26;  s.  c,  2  Hill,  135;  Augusta 
V.  LeadbetteTj  16  Maine,  45;  compare  Bean  v.  Jay^  23  Id., 
117,  121 ;  and  see,  also,  Campbell  v.  Polk  Co.y  3  Iowa,  467.) 
The  defense  pleaded  was  good^o  tanto^  and  the  demurrer 
should  have  been  overruled  instead  of  sustained. 

III.  For  answer  to  various  other  counts  in  the  petition  the 
defendant  pleads,  in  substance,  that  thej  are  drawn  ^^on  the 
West  Side  road  fumd^  and  are  to  be  paid  out  of  funds 
raised  by  taxation  in  the  West  Side  road  district,  and  not  out 
of  the  general  fund  of  said  city;"  that  there  has  been,  and  is 
no  money  in  the  treasury  belonging  to  said  West  Side  road 
fund;  that  said  warrants  are  improperly  joined  in  this  suit 
with  warrants  payable  out  of  the  general  fund,  and  with  those 
payable  out  of  the  East  Side  road  fund.  In  further  defense 
to  certain  warrants  the  defendant  alleges  "that  they  were 
issued  and  loaned  to  M.  P.  Turner,  the  payee  thereof,  by  the 
city  council  of  Des  Moines,  to  aid  him  (Turner)  in  con- 
structing a  toll-bridge  across  the  Eaccoon  River,  near  its 
mouth,  in  the  corporate  limits  of  said  city;  that  the  city 
council  had  no  authority  (in  law)  to  make  such  contract  with 
Turner,  wherefore  said  warrants  are  without  consideration  and 
void." 

To  this  defense  the  plaintiff  demurred;  the  demurrer  was 
sustained  and  the  defendant  excepting,  stood %pon  it.  Other 
questions  made  on  this  appeal  relate  to  the  su£Scicncy 
of  these  defenses.  The  same  defense,  i.  e.y  improper  joinder 
and  want  of  'funds,  was  pleaded  to  the  warrants  drawn  upon 
the  East  Side  road  fund,  togiBther  with  the  following  special 
defense;  viz.,  "The  said  warrants  were  issued  to  6ne  George 
Johnson,  under  and  by  virtue  of  a  pretended  contract  by  and 
between  the  street  committee  on  the  East  Side  of  Des 
Moines  and  said  Johnson,  tor  building  a  sidewalk  on  the  East 
Side,  in  said  city;  that  the  street  committee  had  no  authority 
to  make  such  contract  and  authorize  the  building  of  said 
walk;  that  the  same  was  wholly  without  authority  of  law, 
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and  void,  and  the  warrants  issaed  thereunder  without  consid- 
eration, and  void." 

{a)  The  plaintiff 's  demurrer  to  this  answer  was  sustained, 
and  defendant  excepted  and  refused  to  answer  over.  This  rul- 
ing is  also  assigned  as  error. 

The  questions  here  made  may  be  considered  together.  It  is 
claimed  by  the  city  that  the  warrants  issued  for  road  pur- 
poses are  payable  out  of  a  "  particular  fund,"  and  that  the 
obligation  to  pay  depends  upon  the  existence  and  the  suffi- 
ciency of  the  special  fund;  that  being  thus  payable,  they  are 
not  negotiable;  that  the  city  is  only  trustee  for  the  East  and 
West  Side  road  funds,  and  the  two  classes  of  warrants  cannot 
be  sued  upon  in  one  and  the  same  action. 

If  these  warrants  are  not  payable  out  of  a  particular  fund; 
or,  in  other  words,  if  the  city  is  liable  thereon,  irrespective  of 
the  fact  whether  there  is  or  is  not  a  road  fund  on  hand  and  in 
the  treasury,  this  disposes  of  all  the  claims  above  stated  as 
being  made  by  the  city. 

By  section  23  of  the  charter  the  "  city  "  (Des  Moines)  "  is 
hereby  constituted  a  road  district."  By  section  27  it  is  pro- 
vided: "That  all  property  and  road  poll-tax  due  from  per- 
sons within  the  corporate  limits,  shall  be  paid  into  the  city 
treasury;  that  there  shall  be  two  road  districts,  East  and  West 
Side,  a  street  commissioner  in  each  (appointed  by  the  city  coun- 
cil, section  4),  under  whose  supervision  all  moneys  collected  for 
street  and  road  purposes  shall  be  expended:  Provided^  aU 
moneys  so  coUeSted  shall  be  expended  in  the  districts  where 
they  are  levied  or  may  fall  due."  Taking  all  the  provisions 
of  the  charter  together,  it  is  plain  that  the  care  of  roads  and 
streets  is  a  corporate  matter.  The  corporation  has  charge  of 
all  streets  and  roads,  and  it,  and  it  alone,  levies  and  collects 
the  taxes  to  defray  the  exj>enses  of  making  and  keeping  them 
in  order.  All  of  these  taxes  go  into  its  treasury.  All  charges 
of  this  character  are  payable  out  of  it.  While  there  is  to  be  a 
street  commissioner  on  each  side,  he  is  subject  to  the  control 
of  the  council.  It  is  the  council  that  determines  the  extent 
of  the  expenditures  or  indebtedness  for  road  purposes.  The  ef- 
fect of  the  proviso  in  section  23,  supra^  is  simply  to  prevent 
the  council  from  expending  in  the  West  Side  money  and  taxes 
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collected  for  road  purposes  in  the  East  Side,  and  vice  versa.  It 
woald  hence  result  that  a  "^  road  account ''  should  be  kept  by  the 
officers  of  the  city  with  each  side:  Each  side  to  be  credited  with 
what  has  been  received  from  it,  and  debited  with  what  has  been 
paid  out  on  its  account.  There  is  nothing  in  the  charter  which 
favors  the  notion  that  the  liability  of  the  city  for  road  debts 
is  conditioned  upon  the  existence  of  road  funds  in  the  treas- 
ury. For  road  debts  the  city  is  as  absolutely  and  uncondi- 
tionally liable  as  tor  any  other  debts.  This  liability  cannot  be 
controlled  or  varied  by  the  form  in  which  warrants  may  be 
drawn  or  worded  by  the  municipal  officers.  {County  Com- 
missioners V.  CoXj  6  Ind.,  403,  1856;  and  authorities  cited, 
infra.) 

We  therefore  hold,  that  the  reference  in  the  orders  to  the 
East  and  West  Side  road  funds  is  not  to  express  the  idea  that 
the  obligation  to  pay  is  dependent  upon  a  fund  in  esse,  at  the 
time  of  demand  or  suit  brought,  but  to  enable  the  officers  of 
the  city  to  keep  the  account  above  suggested.  This  is  a  mat- 
ter which  does  not  concern  creditors  who  look  alone  to  the 
city. 

The  officers  of  the  city  will  have  no  difficulty,  after  judg- 
ment, in  ascertaining,  by  an  inspection  of  the  warrants,  how 
much  to  charge  to  the  East  Side  and  how  much  to  the  West 
Side  road  account  or  fund. 

This  view  is  entirely  consistent  with  all,  and  is  directly  sus- 
tained by  many  of  the  following  authorities:  Kelly  v.  The 
Mayor,  etc,  4  Hill,  263;  Lake  v.  Trustee,  4  Denio,  520, 1847; 
Bull  V.  Sims,  23  N.  Y.,  570;  Fairchtld  v.  Ogdensburg,  Cla/y- 
ton  cfe  Rome  R.  R.  Co.,  15  Id.,  337;  Bank  of  Kentucky  v% 
Saunders  iS:  Wier,  3  A.  K.  Marsh.,  184;  Commissioners  v. 

m 

Mason,  9  Ind.,  97;  Bayergul  v.  San  Franeisco,  1  McAU.  O4 
C.  (CaL),  175;  Campbell  v.  Polk  Co.,  3  Iowa,  467;  Pease  v. 
Cornish,  19  Me.,  191;  Edwards  on  Bills,  143,  distinguishing 
(which  is  here  applicable)  "  between  bills  drawn  payable  out 
of  a  particular  fund  and  those  that  are  simply  chargeable  to  a 
particular  account?^  Chit,  on  Bills,  138;  Story  on  Kotes,  §§ 
25,  26. 

It  is  also  set  up  in  bar  of  recovery  on  certain  warrants,  pay* 
able  to  Turner,  that  they  "  were  issued  and  loaned  to  aid  him 
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in  constructing  a  toll-bridge  across  the  Eaccoon  Kiver,  in  the 
corporate  limits  of  the  city."  This  is  the  substance  of  the 
answer  in  this  respect  No  person  or  corporation  can  erect  a  toll* 
bridge  and  levy  and  collect  tolls  any  more  than  a  person  or  cor- 
poration can  set  up  a  ferry  and  levy  and  collect  ferriage,  unless 
this  be  authorized  by  the  law  of  the  State.  (De  Jure  Maris, 
Oh.  II;  Id.,  Oh.  Ill),  where  Sir  Mathew  Hale  says:  "  No  man 
can  take  a  settled  or  constant  toll,  even  in  his  own  private  land, 
for  common  passage,  without  the  king's  license."  4  Am.  Law 
Beg.  (n.  8.),  513,  and  authorities  thei'e  cited;  Prober  v. 
Wapello  Go.^  18  Iowa,  327;  Mullarky  v.  Cedar  FalU^  ante. 
.  How  Turner  obtained  authority  to  erect  a  toll-bridge  witliin 
the  corporate  limits  of  the  city,  does  not  appear.  The  author- 
ity may,  as  in  the  Oedar  Falls  case  just  cited,  antedate  the 
corporate  organization  of  the  city.  Whether  under  the  statute 
it  can  be  conferred  by  the  county  authorities  within  the  limits, 
and  upon  the  streets  of  the  city,  we  need  not  stop  to  inquire. 
We  will  assume,  on  the  averments,  that  Turner  had  the  law- 
ful power  to  erect  the  bridge.  The  city  of  Des  Moines,  under 
its  charter,  possessed  no  power  to  erect  such  a  bridge  for  itself 
and  by  itself.  {MuUc^rky  v.  Cedar  FalU^  supra.)  Nor 
would  it  have  the  power  to  erect  such  a  bridge  jointly  with  an 
individual,  or  to  appropriate  funds  of  the  city  in  aid  of  such  a 
private  enterprise. 

The  power  of  the  city  (charter,  §  14)  "  to  improve  sidewalks, 
alleys  and  streets,"  "  to  make  by-laws  necessary  and  proper  for 
the  good  regulation,  safety  and  health  of  the  city,"  would  not 
authorize  it  to  erect  or  aid  in  the  erection  of  a  toll-bridge  by  a 
loan  of  the  corporate  credit 

Turner's  bridge  was,  it  would  appear,  essentially  an  individ- 
ual enterprise.  Let  it  be  granted  that,  if  erected,  the  bridge 
would  be  of  advantage  to  the  city  by  facilitating  the  inter- 
course of  citizens  residing  on  different  'sides  of  the  river.  So  the 
erection  of  an  elevator  or  of  a  private  market-hoc&e  might  be 
beneficial  to  the  city.  But  would  this  justify  the  city  in  issu- 
ing its  warrants,  and  loaning  them  to  a  private  individual,  to 
aid  him  in  erecting  the  elevator  or  private  market-house?  No 
instance  occurs  to  us  in  which  it  would  be  competent  for  the 
city  to  loan  its  credit,  or  make  its  accommodation  paper  for 
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the  benefit  of  citizens,  to  enable  them  to  execute  private  enter- 
prises. (1  Pars.  Notes  and  Bills,  166;  Smead  v.  Ltidiaiiapo- 
lis^  Pittsburgh  <&  Cleveland  JR.  R.  Co.^  11  Ind.,  105.) 

To  recognize  such  a  right  would  be  to  break  down,  to  a  great 
extent,  the  checks  and  limitations  on  the  power  of  the  cor- 
poration—checks and  limitations  designed  to  protect  and 
secure  the  inhabitants  against  the  dangers  of  speculative  and  ex- 
tra municipal  projects.  Though  the  averments  ai'e  not  very  full 
and  specific,  the  answer  sets  up  that  the  warrants  were  loaned 
to  Turner  to  aid  him  in  building  a  toll-bridge  for  himself,  and 
i!DL\%^pTWMifacie  at  least,  is  in  excess  of  the  corporate  authority 
of  the  city.  If  the  bridge  was  already  erected  on  one  of  the 
streets  of  the  city,  if  Tuiiier,  by  law,  had  the  right  to  exact  tolls 
from  the  citizens,  we  will  not  say  that  the  corporation  would 
not  be  authorized  to  make,  among  other  agreements  that 
might  be  imagined,  an  arrangement  whereby  its  citizens 
might  pass  free  from  tolls,  and  issue  its  warrants  in  payment 
for  the  privileges  thus  acquired.  No  such  case  is  presented. 
We  decide  only  that  it  cannot  loam,  its  credit  or  paper  to  aid 
an  individual  in  constructing  a  toll-bridge,  or  to  aid  any  other 
scheme  essentially  private.  To  prevent  municipal  corpora- 
tions from  engaging  in  banking  and  speculative  enterprises,  it 
is  necessary,  as  this  case  shows,  and  as  the  current  history  of 
these  bodies  have  demonstrated,  to  keep  the  corporate  wings 
clipped  down'to  the  legal  standard.  The  court  erred  in  sus* 
taining  the  demurrer  to  this  part  of  the  answer. 

(c.)  As  to  the  warrants  issued  to  Johnson,  different  con- 
siderations  apply.  Building  sidewalks  is,  under  the  charter,  a 
legitimate  municipal  object.  Why  the  street  committee  had 
no  authority  in  law  to  make  such  a  contract,  is  not  alleged. 
The  ruling  of , the  District  Court  on  this  point  is  affirmed. 

IV.  Certain  of  the  warrants  in  suit  purport  on  their 
face  to  have  been  issued  "for  city  scrip  surrendered."  The 
city  pleaded  that  the  scrip  thus  surrendered  and  which  con- 
stituted the  consideration  of  these  warrants,  was  issued  in  vio- 
lation of  Art.  5  of  the  old  constitution,  and  Chap.  147  of  the 
Code  of  1851 — being  intended  to  circulate  as  money. 

To  this  the  plaintiff  responds,  in  substance,  that  the  scrip 
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itself  was  issued  by  the  city,  and  used  by  it  to  redeem  city 
warrants  founded  upon  a  v^aluable  consideration. 

It  appeared  on  the  trial  that  in  1857  the  city  council  passed 
an  ordinance  reciting:  "  the  present  scarcity  of  money,"  "  the 
impossibility  of  collecting  taxes,"  the  "  impolicy  of  paying 
interest  on  loans,"  and  the  policy  of  issuing  "for  general 
circulation,  convenient  warrants"  that  tax-payers  might 
become  enabled  to  pay  their  taxes,  and  providing  for  tlie 
issue  of  engraved  city  warrants  in  denominations  of  $1» 
$2,  $3  and  $5.  In  phraseology  the  warrants  thus  issued 
are  like  tliose  now  in  suit.  In  appearance  they  are  like  bank 
bills,  being  on  bank  note  paper,  with  vignette,  etc. 

This  scrip  the  treasurer  was  authorized  to  receive  for  taxes 
and  to  exchange  for  outstanding  city  warrants  drawn  in  the 
usual  form.  The  evidence  does  not  show  that  any  scrip  was 
issued  by  the  city,  except  to  pay  city  indebtedness,  or  in  ex-« 
change  for  their  outstanding  evidences  of  city  debt.  Tlie 
** scrip"  was  for  a  time  popular,  and,  as  inyited  by  the  city, 
its  creditors  received  it  in  payment  or  in  exchange  for  other 
evidences  of  municipal  liability.  Time  wore  on;  the  scrip 
would  seem  to  have  declined  in  popular  favor,  and  not  to  have 
realized  the  high  anticipations  which  its  emission  had  inspired* 
Empirical,  if  not  illegal,  the  remedy  did  not  cure  or  relieve 
the  corporate  ills  recited  in  the  ordinance  to  exist.  So  in 
1860  the  council  "changed  its  base."  In  1857 it  asked  war- 
rant holders  to  exchange  them  for  scrip.  They  did  so.  In 
I860  it  authorized  "  the  issue  of  city  orders  for  the  redemp- 
tion of  city  scrip."  Scrip  holders,  conforming  to  the  wishes 
of  the  city,  then  surrendered  scrip  and  received  warrants^ 
such  as  those  in  suit,  and  such  as  those  which  they  had  given 
up  to  the  city  when  they  received  the  scrip. 

On  this  part  of  the  case  the  court  charged  that  the  scrip 
was  illegal,  and  so  far  the  defendant  does  not  complain;  but 
it  further  directed  the  jury,  in  substance,  that  if  the  city  owed 
a  valid  and  admitted  debt,  paid  it  in  scrip,  and  then  took  up 
the  scrip  by  issuing  the  warrants  in  question,  the  law  regards 
this  as  a  settlement  of  the  transaction,  and  the  warrants  would 
be  supported .  by  a  sufficient  consideration  and  be  valid  and 
binding.    The  jury  so  found  the  fact  to  be,  and  the  evidence 
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fallj  Bcietains  the  finding.  Under  the  circnindtanceB,  this  de^ 
fense  is  entitled  to  no  favor.  Unless  corporations  are  exempt 
from  the  ordinary  principles  of  fair  dealing  that  apply  between 
man  and  man,  this  defense  has  no  jnst  foundation.  It  is  the 
duty  of  courts  not  to  allow  the  honest  and  just  merits  of  a 
cause  to  be  entangled  in  the  meshes  of  sophistical  reasoning, 
'and  rules  purely  technical.  Not  a  member  of  the  city  council 
would,  we  are  persuaded,  make  such  a  defense  for  himself.  We 
have  multiplied  and  constantly  recurring  examples  of  the  fact, 
that  under  the  shield  of  their  corporate  character  men  daily  do 
acts  which  they  would  never  do  as  individuals.  Nor  are  these 
examples  confined  to  tliis  side  of  the  Atlantic.  *^It  is  a 
familiar  fact,"  says  Mr.  Herbert  Spencsr,  ^'  that  the  corpor* 
ate  conscience  is  ever  inferior  to  the  individual  conscience; 
that  a  body  of  men  will  commit,  as  a  joint  act,  that  which 
every  individual  of  them  would  shrink  from  did  he  feel  per* 
sonally  responsible."  (Essays  No.  VII,  p.  261,  Am.  Ed.,  1866} 
and  see  Id.,  Essay  V,  for  description,  perhaps  too  highly  col- 
ored, of  the  workings  of  English  reformed  municipal  cor- 
porations.) 

Tliat  the  charge  of  the  District  Court  was  correct,  even  con- 
ceding the  scrip  to  be  illegal,  we  have  no  doubt.  (See  Mul- 
larky  v.  Cedar  Falh^  June  Term,  1865;  Allegheny  City  v. 
McClv/rkan^  14  Pa.,  81,  1850;  Ea/rVy  v.  Mahaii,  Id  Johns., 
147.) 

V.  The  warra,nts  being  set  out  in  the  petition  by  copy,  and 
not  being  denied  under  oath,  it  was  not  error  for  the  court  to 
admit  them  in  evidence,  without  proof  of  the  signature,  or  of 
the  authority  to  issue  the  same.  These  warrants  are  in  the 
nature  of  notes,  and  are  within  the  provisions  of  the  statute. 
(Acts  1862,  Ch.  28,  p.  30.)  The  signatures  thereto  and  seal 
of  the  corporation  being  thus  admitted  to  be  genuine,  we  are 
of  the  opinion  that  it  is  not  necessary  in  this  State  that  the 
plaintiff  shall  show,  as  a  condition  of-  being  allowed  to  read 
the  warrants  in  evidence,  that  these  officers  had  the  authority 
fi*om  the  council  to  sign  and  issue  them.  It  is  not  necessary 
to  inquire  whether  proof  aliunde  of  the  city  treasurer's  in- 
dorsement of  the  "  presentation  "  of  the  warrants  is  necessary, 
or  whether  the  indorsement  of  that  fact  by  the  treasurer  is  an 
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"indorsement  thereon  "  within  the  meaning  of  the  statute  last 
cited,  because  the  fact  of  presentation  was,  by  being  alleged  and 
not  dienied,  admitted  on  the  record.  (See,  however,  Cl<irk  v, 
Polk  County,  mfra  [19  Iowa,  248].)  The  ruling  of  the  Dis- 
trict Court  on  these  points  is  affirmed.  Because  the  court  below, 
on  the  trial,  refused  to  allow  the  city  to  show  that  the  war- 
rants, respecting  which  a  jury  trial  was  had,  were  issued  with- 
out authority,  the  judgment  of  that  court  on  the  verdict  for 
$1,789.30  is  reversed,  and  as  to  these  warrants,  and  the  war- 
rants issued  to  Keyes  and  Crawford,  and  issued  to  Turner,  a  trial 
de  novo  is  ordered.  The  judgment  of  the  District  Court  in  the 
plaintiff's  favor,  on  demurrer,  for  $2,682  is  affirmed,  less  the 
amount  of  the  Keyes  and  Crawford  and  Turner  warrants.  The 
District  Court  will  ascertain  the  amount  thus  to  be  deducted 
and  credit  the  same  on  the  judgment  for  $2,632,  or  set  it 
aside  and  render  a  new  judgment  for  the  sum  that  remains 
after  making  the  deduction  above  directed. 


COUNTY  BONDS  ISSUED  WITHOUT  AUTHORITY,  VOID  IN  THE 
HANDS  EVEN  OF  AN  INNOCENT  HOLDER. 


TWBKTT-FIPTH  SELECTED  CASE. 

Mabsh  V.  Fulton  County.* 

1.  In  February,  1853,  the  Mississippi  and  Wabash  Railroad  Company  was 
incorporated  by  the  legislature  of  Illinois,  and  anthorized  to  construct  a 
railroad  from  Warsaw,  on  the  Mississippi  River,  to  the  east  line  of  the 
State.  In  February,  1857,  an  act  was  passed  by  that  le^rislature  amend- 
ing the  charter  of  the  company,  by  which  the  line  of  the  railroad  was 
divided  into  three  divisions,  designated  as  the  Western,  the  Central,  and 
the  Eastern,  and  each  division  was  created  a  new  company;  so  that 
there  were  three  distinct  corporations  in  place  of  the  original  coipora- 
tion:  Held,  that  a  subscription  of  stock  and  u»ne  of  county  bonds, 
authorized  upon  a  vote  of  the  people  of  the  county  to  the  oiigiiud  corpo* 
ration,  could  not  be  legally  made  to  one  of  the  three  new  corporations. 

nteported  in  10  WalL,  676  (1970). 
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2.  Where  county  bonds  to  a  railroad  company  are  israed  without  any  au- 
thority, they  are  invalid  in  the  bands  of  an  innocent  purchaser.  The 
authority  to  contract  must  exist  before  any  protection  as  innocent  pur- 
chaser can  be  claimed  by  the  holder. 

3.  A  ratification  being  in  its  effect  upon  the  act  of  an  agent  equivalent  to 
the  possession  by  him  of  a  previous  authority,  and  operating  upon  the 
act  ratified 'in  the  same  manner  as  though  the  authority  of  the  agent  to 
do  the  act  existed  originally,  can  only  be  made  when  the  party  ratifying 
possesses  the  power  to  perform  the  act  ratified.  Accordingly,  where 
supervisors  of  a  county  possessed  no  authority  to  make  a  subscription  or 
issue  bonds  to  a  railroad  company,  in  the  first  instance,  without  the  pra- 
vious  sanction  of  the  qualified  voters  of  the  county,  they  could  not  ratify 
a  subscription  to  the  company  already  made  without  such  authoriza- 
tion. 

Error  to    the   Circuit  Court  for  the  Southern  District 

of  Illinois. 

This  case  was  thus: 

In  1849  the  legislature  of  the  State  of  Illinois  passed  an 
act,  which  provided  that  whenever  the  citizens  of  any  city  or 
county  in  that  State  were  desirous  that  such  city  or  county 
should  subscribe  for  stock  in  any  railroad  company  already 
organized  or  incorporated,  or  thereafter  to  be  organized  or  in- 
corporated under  any  law  of  the  State,  such  city  or  county 
might  and  were  authorized  to  purchase  or  subscribe  for  shares 
of  the  capital  stock  in  any  such  company,  in  any  sum  not  ex- 
ceeding $100,000  for  each  of  such  cities  or  counties;  but  that 
no  subscription  should  be  made,  or  purchase  or  bond  issued 
under  the  provisions  of  the  act,  whereby  any  debt  should  be 
(A'eated,  unless  a  majority  of  the  qualified  voters  of  such  county 
or  city  should  vote  for  the  same.  The  act  also  required  that 
the  notices  calling  for  the  election  should  specif  i/  the  comjpany 
in  which  stock  was  proposed  to  be  subscribed, 

A  law  of  the  State  of  1861  provided  that  the  powers  of  a 
county  in  Illinois  could  only  be  exercised  by  the  board  of 
supervisors  thereof,  or  in  pursuance  of  a  resolution  by  them 
adopted.    (Gross'  Statutes  of  Illinois,  751.) 

In  February,  1853,  the  Mississippi  and  Wabash  Railroad 
Company  was  incorporated  by  the  legislature  of  Illinois,  and 
authorized  to  construct  a  railroad  from  Warsaw,  on  the  Miss- 
issippi Biver,  to  the  east  line  of  the  State. 
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In  September,  1853,  the  board  of  supervisors  of  Fahon 
eoonty,  through  which  county  the  projected  line  of  the  road 
was  to  ran,  ordered  that  the  question  be  submitted  to  the 
voters  of  the  county,  at  the  ensuing  November  election, 
whether  the  county  should  subscribe  $75,000  to  the  capital 
stock  of  this  company,  and  a  like  sum  to  the  capital  stock  of 
the  Petersburg  and  Springfield  RailrQdd  Company,  payable  in 
the  bonds  of  the  county;  such  bonds  not  to  be  issued  to  the 
former  company  until  its  secretary  should  certify  to  the  board 
that  $700,000  had  been  subscribed  to  its  stock  and  5  per  cent 
thereon  had  been  paid.  At  the  election  mentioned  the  vote 
was  taken,  and  a  majority  of  the  votes  of  the  county  was  cast 
in  favor  of  the  subscription. 

In  April,  1864,  the  board  ordered  its  clerk  to  subscribe  the 
$75,000  voted  to  the  Mississippi  and  Wabash  Company,  and 
to  issue  the  bonds  when  it  should  be  certified  to  him  by  the 
secretary  of  the  comgany  that  $700,000  of  the  stock  had  been 
subscribed  and  five  per  cent  thereon  had  been  paid.. 

In  September,  1855,  a  similar  order  was  made  by  the  board, 
requiring  its  clerk  to  enter  the  subscription  on  the  books  of 
the  company  in  the  name  of  the  county  of  Fulton. 

In  February,  1867,  an  act  was  passed  by  the  legislature  of 
Blinois,  amending  the  charter  of  the  Mississippi  and  Wabash 
Company,  by  which  the  line  of  the  railroad  was  divided  into 
three  divisions,  designated  the  Western,  the  Central  and  the 
Eastern  divisions,  and  each  division  was  placed  under  the  man- 
agement and  control  of  a  board  of  three  commissioners,  to  be 
elected  by  the  stockholders  of  the  division,  and  to  be  invested 
with  all  the  powers  of  the  original  board  of  directors  of  the 
company  over  the  road  in  their  division. 

In  April,  1857,  the  stockholders  within  the  Central  Division 
elected  commissioners  of  the  division,  who  thenceforth  until 
December,  1868,  exercised  all  the  powers  conferred  by  this 
amendatory  act. 

On  the  books  of  the  Central  Division  thus  organized  the 
derk  of  the  county  court  of  Fulton  county,  acting  as  clerk  of 
the  board  of  supervisors  of  that  county,  made  the  subscription 
of  $75,000  in  the  name  of  the  county,  and  in  September  fol- 
lowing issued  to  this  division  the  fifteen  bonds  which  are  in 
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suit  in  this  canse.  These  bonds  purport  to  be  obligations  of 
the  conntj  of  Fulton  to  the  Central  Division  of  the  Mississippi 
and  Wabash  Bailroad  Company,  and  pledge  the  faith  of  the 
county  and  its  property,  revenue,  and  resources  for  their  pay* 
ment 
Thft^oUowing  is  a  copy  of  a  bond  and  coupon: 

"No.  Jl.  $500. 

"  Uncted  States  of  Amebioa, 

"  State  op  Illinois,  County  of  Fulton. 

"Bond  due  in  ten  years  after  date. — Central  Division,  Mis- 
sissippi and  Wabash  Eailroad  Company. 

"Know  all  men  by  these  presents,  That  there  is  due  from 
the  county  of  Fulton  to  the  Central  Division  of  the  Mississippi 
and  Wabash  Bailroad  Company,  or  beabeb,  five  hundred  dol- 
lars, lawful  money  of  the  United  States,  with  interest  at  the 
rate  of  seven  per  cent  per  annum,  payable  annually  on  the  first 
day  of  July  in  each  year,  at  the  treasury  of  said  county  of  Ful- 
ton, on  the  presentation  and  surrender  of  the  annexed  coupons. 
The  principal  to  be  due  and  payable  ten  years  from  the  date 
hereof.  For  the  performance  of  all  which  the  faith  of  the 
said  county  of  Fulton  is  irrevocably  pledged,  as  also  the  prop- 
erty, revenue  and  resources  of  said  county  of  Fulton. 

"  In  testimony  whereof,  John  H.  Peirsol,  Clerk  of  the  County 
Court,  has  hereunto  subscribed  his  name  and  affixed  the  com- 
mon seal  of  said  county  court,  this  first  day  of  September, 

1857. 

"  John  H.  Peiesol, 

"  [l.  s.]  Clerk  of  the  County  QowrtP 

"Bond  No.  11.  $35. 

"  State  of  Illinois. 

"  The  county  of  Fulton  will  pay  thirty-five  dollars  on  this 

coupon  on  the  first  day  of  Julyi  1859,  at  the  treasury  of  said 

county. 

"  John  H.  Psibsol, 

"  CUrk  of  the  County  Cowt:^ 
30 
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There  were  various  acts  of  the  board  of  supervisors  of  Ful- 
ton county,  done  after  the  issue  of  these  bonds,  which  tended 
to  show  that  the  board  recognized  them  and  considered  the 
county  bound  for  them. 

Interest  was  on  erne  occasion  paid  on  some  of  the  bonds  by 
the  county  treasurer,  and  the  amount  paid  was  allowed  to  him 
by  the  board  in  settlement. 

The  records  of  the  board,  held  on  the  15th  of  September, 
1857,  showed  the  adoption  of  a  report  of  the  finance  commit- 
tee, estimating  the  amount  required  to  pay  the  interest  on 
bonds,  "  issued  and  to  be  issued  "  that  year,  including  county 
expenses  and  interest  on  railroad  bonds,  and  levying  a  tax  to 
pay  the  same,  with  no  reservation  or  exception  as  to  these 
bonds. 

At  the  same  session  the  board  appointed  county  agents  as 
to  this  railroad,  and  required  tJiera  to  attend  the  tneetinga  of 
stockholders^  election  of  officers^  and  to  represent  the  county 
"  as  a  stockholder."  The  clerk  issued  certificates  of  appoint- 
ment to  the  county  agents  and  they  were  paid  by  the  county 
for  their  services.  At  the  session  of  March,  1858,  the  board 
appointed  a  fiscal  agent  to  manage  the  sinking  fund  on  "  rail- 
road bonds; "  and  in  the  following  September  appointed  a  com- 
mittee to  estiniate  the  amount  of  money  for  the  current  year 
required  to  pay  interest  on  county  bonds  "issued  for  railroad 
purposes."  The  committee  reported  that  $360  was  needed  to 
pay  interest  on  $4,500  of  these  bonds. 

At  the  session  of  March,  1858,  it  was  ordered  that  the  claim 
of  Graham,  one  of  the  agents  of  the  county  as  to  the  Missis- 
sippi and  Wabash  Kailroad  Company,  for  services  as  such 
agent,  be  paid;  and  at  the  September  session,  1859,  that  the 
county  treasurer  pay  "the  interest  on  the  Fulton  bonds,"  and 
without  any  reservation  of  the  bonds  in  suit,  and  at  the  Sep- 
tember session,  1860,  that  the  county  treasurer  pay  all  coupons 
presented  prior  to  March,  1861,  and  from  June,  1861,  pur- 
chase as  many  bonds,  at  not  exceeding  sixty  cents  of  the  dol- 
lar, as  the  sinking  fund  would  pay. 

In  September,  1865,  the  board  paid  two  of  the  bonds  at  a 
discount,  protesting,  however,  against  liability  upon  them. 

On  the  13th  of  September,  1866,  the  board  ordered  payment 
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of  two  more  of  the  bonds  in  full  upon  the  recommendation 
of  the  finance  committee,  and  their  statement  that  ^'they  en- 
tertmned  no  do^ibt  that  they  ought  to  hepaid^^^  and  the  bonds 
were  surrendered. 

On  the  next  day,  however,  the  board,  by  order,  reconsidered 
the  vote  ordering  payment,  and  finally  refused  to  pay  the 
bonds. 

The  present  action  was  brought  on  fifteen  bonds  issued  by 
the  clerk  of  the  County  Court  of  Fulton  county,  acting  as 
clerk  of  the  board  of  supervisors  of  that  county  to  the  Cen- 
tral Division  of  the  Mississippi  and  Wabash  Eailroad  Com- 
pany, and  on  the  coupons  annexed  to  said  bonds. 

The  declaration  contains  special  counts  on  the  instruments, 
and  also  the  common  counts.  The  defendants  pleaded  the 
general  issue,  and  judgment  passed  in  their  favor.  The  plaint- 
iff below  brought  the  case  here  on  writ  of  error. 

Mr.  Justice  Field  delivered  the  opinion  of  the  court. 

The  questions  presented  for  our  consideration  are,  firsts 
whether  the  bonds  issued  by  the  clerk  of  the  County  Court  of 
Fulton  county  to. the  Central  Division  of  the  Mississippi  and 
Wabash  Kailroad  Company  were,  at  the  time  of  their  issue, 
valid  obligations  of  the  county  of  Fulton;  and,  second^  if 
not  thus  valid,  whether  they  have  become  obligatory  upon 
the  county  by  any  subsequent  ratification. 

Were  they  valid  when  issued?  The  answer  depends  upon 
the  law  of  Illinois  then  in  force.  The  clerk  of  the  County 
Court  possessed  no  general  authority  to  bind  the  county.  He 
was  a  mere  ministerial  oflScer  of  the  board  of  supervisors;  and 
that  body  was  equally  destitute  of  authority  in  this  particular, 
except  as  the  law  of  Illinois  gave  it.  That  law  authorized 
any  county  of  the  State,  and,  of  course,  its  supervisors,  who 
eji^ercised  the  powers  of  the  county,  to  subscribe  stock  to  any 
railroad  company  in  a  sum  not  exceeding  one  hundred  thou- 
sand dollars,  and  to  pay  for  such  subscription  in  its  bonds,  pro- 
vided such  subscription  was  previously  sanctioned  by  a 
majority  of  the  qualified  voters  of  the  county  at  an  election 
called  for  the  expression  of  their  wishes  on  the  subject,  and  it 
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prohibited  any  subscription  or  the  issue  of  any  bonds  for  such 
subscription  without  such  previous  sanction.  "  No  subscrip- 
tion shall  be  made  or  purchase  bond  issued  by  any  county," 
says  the  law,  "  unless  a  majority  of  the  qualified  voters  of 
such  county  *  *  *  gimll  vote  for  the  same."  And 
the  law  further  requires  that  the  notices  calling  for  the  elec- 
tion ^'  shall  specify  the  company  in  which  stock  is  proposed  to 
be  subscribed." 

These  provisions  furnish  the  answer  to  the  first  question  pre- 
sented. The  only  subscription  authorized  by  the  voters  of 
Fulton  county  was  that  to  the  Mississippi  and  Wabash  Sail- 
road  Company,  and  one  to  the  Petersburg  and  Springfield 
Company.  The  Central  Division  of  the  Mississippi  and 
Wabash  Bailroad  Company  was  a  different  corporation  fix>m 
the  original  company.  It  has  been  so  held  by  the  Supreme 
Court  of  Illinois  in  a  case  involving  the  consideration  of  a 
portion  of  the  bonds  in  suit  and  the  remaining  sixty  thousand 
dollars  of  bonds  of  the  original  subscription. 

The  amendatorv  act  of  1857  dividinff  the  road  into  three 
divisions,  and  subjecting  each  division  to  the  control  and  man- 
agement of  a  different  board,  clothed  with  all  the  powers  of 
the  original  board,  so  far  as  the  division  was  concerned,  worked 
a  fundamental  change  in  the  character  of  the  original  corpor- 
ation, and  created  three  distinct  corporations  in  its  place.  A 
subscription  to  a  company  whose  charter  provided  for  a  con- 
tinuous line  of  railroad  of  two  hundred  and  thirty  miles, 
across  the  entire  State,  was  voted  by  the  electors  of  Fulton 
county;  not  a  subscription  to  a  company  whose  line  of  road 
was  less  than  sixty  miles  in  extent,  and  which,  disconnected 
from  the  other  portions  of  the  original  line,  would  be  of  com- 
paratively little  value. 

But  it  is  earnestly  contended  that  the  plaintiff  was  an  inno- 
cent purchaser  of  the  bonds  without  notice  of  their  invalidity. 
If  such  wore  the  fact  we  do  not  perceive  how  it  could  affect 
the  liability  of  the  county  of  Fulton.  This  is  not  a  case 
where  the  party  executing  the  instruments  possessed  a  general 
capacity  to  contract,  and  where  the  instruments  might  for  such 
reason  be  taken  without  special  inquiry  into  their  validity.  It 
is  a  case  where  the  power  to  contract  never  existed — where  the 
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instruments  might,  with  equal  authority,  have  been  issued  by 
auy  other  citizen  of  the  county.  It  is  a  case,  too,  where  the  holder 
was  bound  to  look  to  the  action  of  the  officers  of  the  county 
and  ascertain  whether  the  law  had  been  so  far  followed  by  tliem 
as  to  justify  the  issue  of  the  bonds.  The  autiiority  to  con- 
tract must  exist  before  any  protection  as  an  innocent  purchaser 
can  be  claimed  by  the  holder.  This  is  the  law  even  as  re- 
spects commercial  paper,  alleged  to  have  been  issued  under  a 
delegated  authority,  and  is  stated  in  the  case  of  Floyd? a  Ac- 
ceptanoea  (7  Wallace,  676).  In  speaking  of  notes  and  bills 
issued  or  accepted  by  an  agent,  acting  under  a  genera]  or 
special  power,  the  court  says:  "  In  each  case  the  person  deal- 
ing with  the  agent,  knowing  that  he  acts  only  by  virtue  of  a 
delegated  power  must,  at  his  peril,  see  that  the  paper  on  which 
he  relies,  comes  within  the  power  under  which  the  agent  acts. 
And  this  applies  to  every  person  who  takes  the  paper  after- 
wards; for  it  is  to  be  kept  in  mind  that  the  protection  which 
commercial  usage  throws  around  negotiable  paper  cannot  be 
used  to  establish  the  aujjiority  by  which  it  was  originally 
issued." 

It  is  also  contended  that  if  the  bonds  in  suit  were  issued  with- 
out authority  their  issue  was  subsequently  ratified,  and  various 
acts  of  the  supervisors  of  the  county  are  cited  in  support  of  the 
supposed  ratification.  These  acts  fall  very  far  short  of  show- 
ing any  attempted  ratification  even  by  the  supervisors.  But 
the  answer  to  them  all  is  that  the  power  of  ratification  did  not 
lie  with  the  supervisors.  A  ratification  is,  in  its  efiect  upon 
the  act  of  an  agent,  equivalent  to  the  possession  by  him  of  a 
previous  authority.  It  operates  upon  the  act  ratified  in  the 
same  manner  as  though  the  authority  of  the  agent  to  do  the 
act  existed  originally.  It  follows  that  a  ratification  can  only 
be  made  when  the  party  ratifying  possesses  the  power  to  per- 
ibrm  the  act  ratified.  The  supervisors  possessed  no  authority 
to  make  the  subscription  or  issue  the  bonds  in  the  first  in- 
stance without  the  previous  sanction  of  the  qualified  voters  of 
the  county.  The  supervisors  in  that  particular  were  the  mere 
agents  of  the  county.  They  could  not,  therefore,  ratify  a  sub- 
scription without  a  vote  of  the  county,  because  they  could  not 
make  a  subscription  in  the  first  instance  without  such  authori- 
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zation.  It  would  be  absurd  to  say  that  they  could,  without 
such  vote,  by  simple  expressions  of  approval,  or  in  some  other 
indirect  way,  give  validity  to  acts,  when  they  were  directly  in 
terms  prohibited  by  statute  from  doing  those  acts  until  after 
such  vote  was  had.  That  would  be  equivalent  to  saying  that 
an  agent,  not  having  the  power  to  do  a  particular  act  for  his 
principal,  could  give  validity  to  such  act  by  its  indirect  rec- 
ognition. {McCrdoken  v.  City  of  San  FanciscOy  16  Cali- 
fornia, 624.) 

We  do  not  mean  to  intimate  that  liabilities  may  not  be  in- 
curred by  counties  independent  of  the  statute.  Undoubtedly 
they  may  be.  The  obligation  to  do  justice  rests  upon  all  per- 
sons, natural  and  artificial,  and  if  a  county  obtains  the  money 
or  property  of  others  without  authority,  the  law,  independent 
of  any  statute,  will  compel  restitution  or  compensation.  But 
this  is  a  very  different  thing  from  enforcing  an  obligation  at- 
tempted to  be  created  in  one  way,  when  the  statute  declares 
that  it  shall  only  be  created  in  another  and  different  way. 

We  perceive  no  error  in  the  rec9rd,  and  the  judgment  of 

the  Circuit  Court  must,  therefore,  be 

Affismed. 


APPLICATION  OP  THE  DOCTRINE  IN  CASE  OP  MUINCIPAL  RAIL- 
ROAD BONDS. 


.TWEKTY-BIXTH  SELECTED  CASE. 

Alexandeb  Buchanan  v.  The  City  of  Litchfield,  Illinois. 

1 .  The  constitutioo  of  the  State  of  Illinois,  article  nine,  section  twelve,  which 
was  adopted  in  1870,  provides  that  **no  coanty,  city,  township,  school- 
district,  or  other  municipal  corporation,  shall  be  allowed  to  become  in- 
debted, in  any  manner,  or  for  any  purpose,  to  an  amount,  including  ex- 
isting indebtedness,  in  an  aggregate  exceeding  five  per  centum  on  the 
value  of  the  taxable  property  therein,  to  be  ascertained  by  the  last  as- 
sessment for  State  and  county  taxes  previous  to  the  incurring  of  such 

*Bflported  ln.l03  U.  8.,  378. 
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indebtedness."  A  statute  of  the  State,  approved  April  15, 1873,  author- 
ized any  city  of  the  State  to  construct  water- works,  and  for  that  purpose 
it  was  authorized  to  borrow  money,  and  to  levy  and  collect  a  tax  in  the 
manner  that  other  municipal  taxes  mig^ht  be  levied  and  collected. 

The  City  of  Litchfield  subsequently  passed  an  ordinance  authorizing  and  di- 
recting the  issuing  of  the  bonds  to  an  amount  not  exceeding  $50,000,  to 
be  used  to  borrow  money  for  the  erection,  constructing,  aiM  mainten- 
ance of  water-works  for  the  city. 

The  city  issued  such  bonds,  which  bore  date  January  1, 1874,  in  accordance 
with  the  city  ordinance;  each  bond  containing  the  statement  that  it  was 
issued  under  authority  of  an  act  of  the  legislature  of  the  State  of  Illinois, 
entitled  '*  an  act  authorizing  cities,  incorporated  towns  and  villages  to 
construct  and  maintain  water- works/*  which  was  approved  April  15, 
1878,  and  an  ordinance  of  said  city,  entitled  '*  an  ordinance  to  provide 
for  the  issuing  of  bonds  for  the  construction  of  the  Litchfield  water- 
works, approved  December  4,  1873." 

The  twelfth  section  of  the  constitution  of  Illinois  was  not  referred  to  in  the 
statute  or  the  ordinance,  and  the  ordinance  does  not  refer  to  the  indebt- 
edness of  the  city,  but  it  did  appear  that  at  the  time  of  the  issuance  of 
the  bonds  the  city  indebtedness  exceeded  the  limits  fixed  by  the  con- 
stitution. 

Under  these  facts  a  bona  fide  holder  brought  suit  upon  unpaid  coupons  at- 
tached to  bonds  issued  by  the  city  as  aforesaid,  but  it  was  held  by  the 
court  that  he  was  not  entitled  to  recover. 

2.  The  court  held  that  inasmuch  as  neither  the  constitution  nor  the  statute 
prescribed  the  mode  by  which  a  party  dealing  with  the  city  could  deter- 
mine the  amount  of  the  city^s  indebtedness,  it  was  a  qtuere  whether,  if 
the  bonds  had  contained  recitals  which  could  be  interpreted  as  amount- 
ing to  a  representation  by  the  official  representatives  of  the  city  who  ex- 
ecuted the  same;  that  the  indebtedness  then  existing  and  that  created 
by  the  bonds,  did  not  exceed  the  limits  fixed  by  the  constitution,  would 
constitute  an  estoppel  against  the  city  from  setting  up  as  a  defense  that 
such  recital  was  untrue  in  fact. 

3.  It  appeared  in  this  case  that  there  had  been  no  assessment  of  the  prop- 
erty within  the  city  during  the  year  preceding  the  execution  of  the  bonds. 
But  the  court,  in  determining  the  question  whether  the  city  had  exceeded 
the  oonstitaitional  limitations  in  issuing  the  bonds,  permitted  the  de- 
fendant, under  objections,  to  introduce  the  assessments  of  a  preceding 
year  for  State  and  county  taxes  of  all  the  (taxable  property  within  the 
coimty  and  township  within  which  the  city  was  situated,  and  from 
which,  in  connection  with  a  map,  the  location  and  taxable  value  of  the 
property  within  the  limits  of  the  city  could  be  determined,  and  this  was 
held  to  be  the  best  evidence  which  could  be  produced  of  the  value  of  the 
assessable  property,  and  proper  evidence. 
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4.  Wliether  the  ciiy  could  be  compelled  to  refdnd  the  money  which  her  an- 
thorized  agents  and  officers  had  received  on  the  bonds  and  paid  into  the 
treasury  of  the  city,  and  which  was  expended  in  the  construction  of  the 
water-works,  was  a  question  not  properly  before  the  court  and  waa  left 
undecided. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 

Southern  District  of  Illinois. 

This  was  an  action  of  assumpsit,  brought  Ifoyember  25, 
1876,  by  Alexander  Buchanan  against  the  city  of  Litchfield, 
Illinois,  to  recover  the  amount  of  certain  coupons  of  which  it 
was  admitted  that  he  was  the  bonafde  holder  for  value.  The 
declaration,  besides  a  count  upon  the  coupons  themselves,  con- 
tains the  usual  counts  for  money  lent  and  advanced,  and  for 
money  had  and  received.  The  city  defended  the  action  upon 
the  ground  that  the  bonds  were  issued  in  violation  of  the  con- 
stitution of  the  State,  and  that  they  were  consequently  void. 
The  court  which,  by  the  stipulation  of  the  parties,  tried  the 
issue  found  for  the  defendant,  and  the  plaintiff  sued  out  this 
writ. 

The  legislature  of  Illinois  passed,  April  15, 1873,  an  act  en- 
titled, "  An  act  authorizing  cities,  incorporated  towns,  and  vil- 
lages to  construct  and  maintain  water- works,"  by  the  first  sec- 
tion of  which  act  it  is  provided  that  all  cities,  incoi*porated 
towns,  and  villages  in  this  State  be,  and  are  hereby,  authorized 
and  shall  liave  power  to  provide  for  a  supply  of  water  for  the 
purpose  of  fire  protection  and  for  the  use  of  the  inhabitants 
of  such  cities,  incorporated  towns  and  villages  by  the  erection, 
construction  and  maintaining  of  a  system  of  water-works. 

The  second  section  provides  that  such  cities,  incorporated 
towns  ^nd  villages  -may  borrow  money  and  levy  and  collect  a 
general  tax  in  the  same  manner  as  other -municipal  taxes  may 
be  levied  and  collected  for  the  erection,  construction  and  main- 
taining of  such  water-works,  and  appropriate  money  for  the 
same.  - 

The  city  council,  the  legislative  authority  of  the  city, 
adopted  December  4,  1873,  an  ordinance  in  the  words  follow- 
ing: 

"An  ordinance  to  provide  for  the  issuing  of  bonds  for  the 
construction  of  the  Litchfield  water-works. 
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"  Be  it  ordained  by  the  city  council  of  the  city  of  Litch- 
field: 

'•  Section  1 .  That  in  accordance  with  the  power  conferred  by 
section  second  of  an  act  of  the  General  Assembly  of  tlie  State 
of  Illinois,  entitled,  'An  act  authorizing  cities,  incorporated 
towns  and  villages  to  construct  and  maintain  water- works,'  ap- 
proved April  15,  1873,  the  mayor  and  city  clerk  are  hereby 
authorized  and  instructed  to  issue  not  exceeding  fifty  thousand 
dollars  in  Litchfield  water-bonds,  which  bonds  shall  be  used 
for  borrowing  money  for  the  execution,  construction  and 
maintaining  of  water-works  for  the  use  of  the  people  of  said 
city  of  Litchfield. 

"  Sec.  2.  That  the  said  Litchfield  water-bonds  shall  be  of 
the  denomination  of  five  hundred  dollars  each,  shall  be  dated 
January  1, 1874,  and  shall  become  due  twenty  years  after  said 
date,  but  may  be  redeemed  at  par  at  any  time  after  the  year 
1878,  notice  being  given  at  the  Ifassau  Bank,  in  the  city  of 
New  York,  six  months  in  advance  of  the  intention  so  to  re- 
deem, and  said  bonds  shall  bear  interest  at  the  rate  of  ten  per 
centum  per  annum,  payable  semi-annually  at  the  said  Nassau 
Bank  in  the  city  of  New  York." 

As  required  by  the  charter  the  mayor  of  the  city  approved 
tliis  ordinance,  and  after  its  adoption  he  and  the  city  clerk 
made  one  hundred  bonds  of  the  denomination  of  $500  each,  as 
follows,  diflfering  in  the  numbering  from  1  to  100  inclusive: 

"  No.  — .]  LrrcHiOTLD  Watkr-Bond.  [$500.00 

*'  City  of  LrrcHFiELD,  State  of  Illinois. 

"The  city  of  Litchfield,  in  the  State  of  Illinois,  for  value 
received,  promises  to  pay  to  Geo.  Wm.  Ballou  or  bearer  five 
hundred  dollars,  in  current  money  of  the  United  States,  at  the 
Nassau  Bank  in  the  city  of  New  York,  twenty  years  after 
date,  with  interest  thereon  Irom  the  date  hereof  at  the  rate  of 
ten  per  centum  per  annum,  which  interest  shall  be  payable 
semi-annually  in  current  money  of  the  United  States  on  pre- 
sentation at  said  bank  of  the  coupons  hereto  annexed:  Pro- 
vided^ That  the  said  city  of  Litchfield  shall  have  the  right  to 
pay  off  and  redeem  this  bond  at  its  par  value  at  any  time  after 
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the  year  A.  D.  1878,  first  giving  said  bank  six  months'  notice 
in  writing  of  the  intention  to  so  redeem. 

"  This  bond  is  issued  under  authority  of  an  act  of  the  Gen- 
eral  Assembly  of  the  State  of  Illinois,  entitled,  ^An  act 
authorizing  cities,  incorporated  towns  and  villages  to  construct 
and  maintain  water-works,'  approved  April  15,  1873,  and  in 
pursuance  of  an  ordinance  of  the  said  city  of  Litchfield  num- 
bered 184,  and  entitled,  *  An  ordinance  to  provide  for  the  issu- 
ing of  bonds  for  the  construction  of  the  Litchfield  water- 
works,' approved  December  4,  1873. 

"  In  testimony  whereof,  the  mayor  of  said  city  has  hereunto 
set  his  hand  and  caused  the  corporate  seal  to  be  afi^ed,  and 
the  clerk  of  said  city  to  countersign  the  same  the  first  day  of 
January,  A.  D.  1874. 

"  W.  S.  Palmeb,  Mayor. 

"  B.  S.  Hood,  CUy  CUrkP 

Coupons  for  the  semi-annual  interest  were  attached  to  the 
bonds,  and  the  whole  number,  amounting  to  $50,000,  were 
sold  by  the  city  for  the  purposes  for  which  they  were  author- 
ized.   The  plaintiff's  coupons  were  due  July  1, 1876. 

The  defendant  then  proved,  against  the  objection  of  the 
plaintiff,  who  insisted  that  such  evidence  was  not  admissible 
against  him  as  the  hona  Jide  holder  of  the  Coupons,  that  the 
city  of  Litchfield  is  incorporated  under  a  special  law  which 
defines  its  boundaries;  that  there  was  no  assessment  made 
of  the  taxable  property  within  said  city  for  the  year  1873, 
separately,  but  that  the  city  is  within  the  limits  of  two  mu- 
nicipal townships  organized  under  the  township  organization 
laws  of  the  State,  one  called  North  Litchfield,  and  the  other 
South  Litchfield,  each  six  miles  square,  and  that  the  taxable 
property  in  the  city  was  assessed  for  State  and  county  taxes  in 
the  township  in  which  it  was  situated  and  to  which  it  belonged; 
that  the  property  of  the  city  as  assessed  for  State  and  county 
taxes  for  the  year  1873  was  $1,400,000,  which  valuation  was 
ascertained  by  the  following  method: 

The  assessors  of  North  and  South  Litchfield  returned  to  the 
clerk  of  the  county  court  the  lists  and  value  of  the  property 
assessed  for  taxation  for  the  year  1873,  in  said  townships  re- 
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spectively,  which  lists  contained  a  description  of  all  the  lands, 
lots,  and  other  real  estate  in  said  township,  with  the  proper 
valuation  opposite  each  tract  or  lot.  With  these  lists  and  the 
plat  of  the  city  before  him  the  clerk  was  able  to  ascertain  the 
description  and  valne  of  all  the  real  estate  in  the  city,  and  by 
footing  the  valne  of  the  several  lands  and  lots  found  within 
the  city  limits  the  aggregate  value  of  all  the  real  estate  of  the 
city  was  ascertained  for  the  year  1873. 

By  another  special  law  the  city  of  Litchfield  is  made  one 
school-district,  called  the  Litchfield  school-district.  And  it  is 
a  part  of  the  legal  duty  of  the  township  to  note  opposite  the 
name  of  each  owner  of  personal  property  assessed  for  taxation 
the  school  district  in  which  he  resides.  That  the  assessors  of 
North  and  South  Litchfield  for  the  year  1873,  noted  opposite 
the  names  of  the  owners  of  personal  property  in  their  township 
residing  within  the  city  limits  that  they  resided  in  Litchfield 
school-district,  and  the  assessed  value  of  the  personal  property 
of  the  city  of  Litchfield  was  ascertained  by  computing  the 
value  of  all  the  personal  property  assessed  for  taxation  in  the 
school-district. 

That  railroad  property  and  the  property  of  corporations 
were  assessed  by  the  State  Board  of  Equalization,  and  the 
whole  value  of  these  species  of  property  lying  in  Montgomery 
county  (in  which  the  city  of  Litchfield  is  situated)  was  certified 
by  the  auditor  to  the  county  clerk,  and  the  proportion  taxable 
in  Litchfield  was  ascertained  by  the  clerk. 

That  the  assessment  thus  made  by  the  town  assessors  of  the 
town  of  North  and  South  Litchfield  was  the  only  assessment 
made,  or  authorized  by  law  to  be  made  of  the  property  situated 
in  the  city  of  Litchfield  for  State  and  county  taxes  for  the 
year  1873,  and  which  assessment  for  the  purposes  aforesaid 
was  the  last  assessment  for  State  and  county  taxes  previous  to 
the  issuing  and  making  of  said  bonds.  That  by  compiling  the 
assessments  thus  made  the  exact  amount  of  the  value  of  tax- 
able property  in  said  city  of  Litchfield  for  the  year  1873,  as 
assessed  for  State  and  county  taxes,  should  be  and  is  ascer- 
tained to  be  the  said  sum  of  $1,400,000. 

It  was  proved  that  the  debt  of  the  city  of  Litchfield  on  and 


476  UTLBA  VIBES, 

before  the  first  day  of  January,  1874,  exclusive  of  the  water- 
bonds,  was  $70,000. 

Section  12  of  Art.  9,  in  force  in  1870,  of  the  constitution 
of  the  State,  is  in  these  words:  "  No  county,  city,  township, 
school-district,  or  other  municipal  corporation  shall  be  allowed 
to  become  indebted  in  any  manner  or  for  any  purpose,  to  an 
amount  including  existing  indebtedness,  in  the  aggregate  ex- 
ceeding five  per  centum  of  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  last  assessment  for  State  and 
county  taxes  previous  to  the  incurring  of  such  indebtedness." 

Upon  the  tpal  the  following  questions  arose: 

First  Whether  said  twelfth  section  of  the  ninth  article  of 
the  constitution  of  the  State  of  Illinois,  by  its  own  force  and 
terms,  without  appropriate  legislation,  limited  or  affected  the 
otherwise  lawful  power  of  the  city  of  Litchfield  to  issue  the  bonds 
and  coupons,  and  sell  the  same  to  raise  money  for  the  construe- 
tion  of  water-works,  according  to  the  provisions  of  the  act  of 
April  15, 1873,  and  the  ordinance  of  the  city  of  Litchfield  No. 
184,  in  relation  thereto,  so  as  to  render  said  bonds  and  coupons 
void  as  being  in  excess  of  five  per  cent  including  existing  in- 
debtedness on  the  value  of  taxable  property  in  said  city  as 
ascertained  by  the  last  assessment  for  State  and  county  taxes 
preceding  the  issue  of  such  bonds. 

Second.  Whether  the  facts  offered  in  evidence  for  tlie  pur- 
pose of  showing  the  value  of  taxable  property  in  the  city  of 
Litchfield  for  the  year  1873  are  competent  and  sufficient  to  es« 
tablish  the  value  of  taxable  property  therein,  to  be  ascertained 
by  the  last  assessment  thereof,  for  State  and  county  taxes 
previous  to  the  issue  of  such  bonds. 

Third.  Whether  the  said  facts  tending  to  prove  that  the 
said  bonds,  including  the  indebtedness  of  said  city,  exceeded  five 
per  cent  on  the  value  of  the  taxable  property  of  said  city  at  the 
time  they  were  issued,  as  ascertained  in  manner  before  stated, 
are  admissible  or  competent  as  evidence  in  this  case  to  impair 
the  rights  of  the  plaintiff  as  a  honajide  holder  of  the  coupons 
sued  on. 

And  the  opinion  of  said  judges  being  opposed  upon  the 
questions  the  latter  were  duly  certified  in  this  court 
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Mr.  JiTSTiOE  Hablan,  after  Btatiiig  the  case,  delivered  the 
opinion  of  the  court: 

The  first  and  most  important  of  the  certified  questions  in- 
volves the  construction  of  the  twelfth  section  of  the  ninth  ar- 
ticle of  the  constitution  of  Illinois. 

The  words  employed  are  too  explicit  to  leave  any  doubt  as 
to  the  object  of  the  constitutional  restriction  upon  municipal 
indebtedness.  The  purpose  of  its  framers,  beyond  all  ques- 
tion, was  to  withhold  from  the  legislative  department  the 
power  to  confer  upon  municipal  corporations  authority  to  in- 
cur indebtedness  in  excess  of  a  prescribed  amount.  The  au- 
thority, therefore,  conferred  by  the  act  of  April  16, 1873,  to 
incur  indebtedness  in  the  construction  and  maintenance  of  a 
system  of  water- works,  could  have  been  lawfully  exercised  by  a 
city,  incorporated  town,  or  village,  only  when  its  liabilities,  in- 
creased by  any  proposed  new  indebtedness,  would  be  within 
the  constitutional  limit.  No  legislation  could  confer  upon  a 
municipal  corporation  authority  to  contract  indebtedness 
which  the  constitution  expressly  declared  it  should  not  be  al- 
lowed to  inQur.  Lav)  et  al.  v.  The  People  ex  rel.^  87  111.,  385; 
Fuller  V.  City  of  Chicago,  89  Id.,  282. 

It  was  proved  that  the  debt  of  the  city  of  Litchfield  on 
and  before  the  1st  of  January,  1874,  exclusive  of  the  water- 
bonds,  was  $70,000. 

If,  therefore,  it  appears  by  evidence,  of  which  the  city  may 
rightfully  avail  itself,  as  against  a  bona  fde  holder  for  value 
of  the  coupons  in  suit,  that  the  bonds,  issued  January  1,  1874, 
created  an  indebtedness  in  excess  of  the  amount  to  which  mu* 
nicipal  indebtedness  is  restricted  by  the  constitution,  there 
would  seem  to  be  no  escape  from  the  conclusion  that  the  bonds 
are  void  from  the  want  of  legal  authority  to  issue  them  at 
the  time  they  were  issued. 

To  the  evidence  upon  which  the  city  relied  as  showing  such 
want  of  authority,  objections  were  interposed  by  the  plaintiff, 
who  insisted  that  it  was  not  admissible  against  him  as  a  hoiui 
fide  holder  of  the  coupons  in  suit. 

That  evidence  was  made  the  basis  of  important  findings  of 
fact.    Introduced  for  the  purpose  of  showing  the  value  of  tax- 
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able  property  within  the  limits  of  the  city,  and  the  extent  of 
her  indebtedness,  when  these  water-bonds  were  issued,  it  is 
not  in  our  opinion  liable  to  any  serious  objection.  It  seemed 
to  be  the  best  proof  upon  those  subjects  that  the  law  furnished. 

In  determining  whether  the  constitutional  limit  of  indebt- 
edness has  been  exceeded  by  a  municipal  corporation,  an  in- 
quiry would  always  be  necessary  as  to  the  amount  of  taxable 
property  within  its  boundaries.  Such  inquiry  would  be  solved 
not  by  information  derived  from  individual  oflSc^rs  of  the  mu- 
nicipalty,  but  only  in  the  mode  prescribed  in  the  constitu- 
tion; that  is,  by  reference  to  the  last  assessment  for  State 
and  county  taxes,  for  the  year  preceding  the  issuing  of  the 
bonds.  That  test  was  applied  in  this  case.  Had  there  been, 
under  or  by  competent  legal  authority,  an  assessment  for  that 
year  of  taxable  property  within  the  city,  separately  from  all 
other  property  in  the  county  or  township  to  which  the  city  be- 
longed, such  assessment  would  undoubtedly  have  been  con- 
trolling. But  there  was  no  such  official  assessment,  in  fact,  or 
required  by  law.  There  were,  however,  official  assessments 
for  State  and  county  taxes  for  1873,  embracing  all  taxable 
property  within  the  county  and  townships  of  which  the  city 
formed  a  part,  and  from  which,  in  connection  with  the  map 
of  the  city,  could  be  readily  ascertained  the  location  and  taxa- 
able  value  of  all  property  within  the  corporate  limits  of  the 
city  for  that  year.  The  purchaser  of  bonds  was  certainly  bound 
to  take  notice  not  only  of  the  constitutional  limitation  upon 
municipal  indebtedness,  but  of  such  facts  as  the  authorized  of- 
ficial assessments  disclosed  concerning  the  valuation  of  taxa- 
ble property  witWn  the  city  for  the  year  1873. 

But  in  what  wr*y  was  the  purchaser  to  ascertain  the  extent 
of  the  city's  indebtedness  existing  at  the  time  the  bonds  in 
question  were  issued?  The  extent  of  that  indebtedness  was  a 
fact  peculiarly  within  the  knowledge  of  the  constituted  au- 
thorities of  the  city.  It  was  necessarily  left,  both  by  the  con- 
stitution.and  the  statute  of  1873,  to  their  examination  and  de- 
termination, under  the  constitutional  injunction,  however,  that 
no  municipal  corporation  should  exceed  the  prescribed  amount 
of  indebtedness.  It  was,  nevertheless,  a  fact  which,  so  far  as 
we  are  advised  by  the  record,  could  not  at  all  times  and  abso- 
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lately,  or  with  reasonable  certainty,  be  ascertained  from  any 
ofiScial  documents  to  wbicli  the  public  had  access.  A  like  dif- 
ficulty, perhaps,  would  arise  in  the  case  of  any  municipal  cor- 
poration, possessing  the  general  power  of  raising  money,  by 
taxation  and  otherwise,  to  carry  on  local  government.  Its  lia- 
bilities might  frequently  vary  in  their  aggregate  amount,  and 
at  particular  periods  might  be  of  dififerent  kinds,  some  fixed 
and  absolute,  while  others  would  be  contingent  upon  events 
thereafter  to  happen.  These  considerations  were,  doubtless, 
present  in  the  minds  as  well  of  those  who  formed  the  constitu- 
tion as  of  those  who  passed  the  statute  of  1873. 

As,  therefore,  neither  the  constitution  nor  the  statute  pre- 
scribed any  rule  or  test  by  wjbiich  persons  contracting  with 
municipal  corporations  should  ascertain  the  extent  of  their 
"  existing  indebtedness,"  it  would  seem  that  if  the  bonds  in 
question  had  contained  recitals  which,  upon  any  fair  con- 
struction, amounted  to  a  representation  upon  the  part  of  the 
constituted  authorities  of  the  city  that  the  requirements  of 
the  constitution  were  met — that  is,  that  the  city 's  indebtedness, 
increased  by  the  amount  of  bonds  in  question,  was  within  the 
constitutional  limit, — then  the  city,  under  the  decisions  of  this 
court,  might  have  been  estopped  from  disputing  the  truth  of 
such  representations  as  against  a  bona  fide  holder  of  its  bonds. 
The  case  might  then,  perhaps,  have  been  brought  within  the 
rule  announced  by  this  court  in  Tovm  of  Coloma  v.  Eaves 
(92  TJ.  S.,  484),  in  which  case  we  said,  and  now  repeat,  that 
"  where  legislative  authority  has  been  given  to  a  municipality, 
or  to  its  officers,  to  subscribe  for  the  stock  of  a  railroad  com- 
pany, and  to  issue  municipal  bonds  in  payment,  but  ouly  on 
some  precedent  condition,  such  as  a  popular  vote  favoring  the 
subscription,  and  where  it  may  be  gathered  from  the  legisla- 
tive enactnaent  that  the  officers  of  the  municipality  were  in- 
vested with  power  to  decide  whether  the  condition  precedent 
has  been  complied  with,  their  recital  that  it  has  been^  made  on 
the  bonds  issued  by  them  and  held  by  a  bona  fide  purchaser, 
is  conclusive  of  the  fact,  and  binding  upon  the  municipality; 
for  the  recital  is  itself  a  decision  of  the  fact  by  the  appointed 
tribunal."  So,  in  the  more  recent  case  of  Orleans  v.  Pratt 
(99  Id.,  676),  it  was  said  that  "  where  the  bonds  on  their  face 
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recite  the  cireumstcmces  which  bring  them  witkhi  the  power j 
the  corporation  is  estopped  to  deny  the  tmth  of  the  recital." 

The  cases  cited  by  counsel  for  the  plaintiff  do  not  assert  any 
different  doctrines,  as  will  be  seen  from  an  examination  of 
those  chiefly  relied  upon.  In  Commissioners  of  Knox  County 
V.  Aspinwall  (21  How.,  639),  which  was  a  case  of  municipal 
subscription  of  stock  in  a  railroad  company,  the  statute  upon 
which  the  subscription  there  purported  to  rest  made  the  ex- 
istence of  certain  facts  essentisd  to  the  exercise  of  authority  to 
make  the  subscription  and  issue  bonds  therefor.  The  bonds, 
upon  their  face,  however,  recited  that  they  were  issued  in  pur* 
stMuce  of  the  statute,  which  prescribed  the  conditions  pre- 
cedent to  any  subscription,  and,  therefore,  the  court  said,  they 
imported  a  compliance  with  the  law  under  which  they  were 
issued.  It  was,  consequently,  ruled  that  the  purchaser  was 
not  bound  to  look  further  for  evidence  of  a  compliance  with 
the  condition  annexed  to  the  grant  of  the  power. 

In  Kenicott  v.  Supervisors  (16  Wall.,  452),  the  rule  was 
thus  stated:  ^^If  an  election  or  other  fact  is  required  to 
authorize  the  issue  of  the  bonds  of  a  municipal  corporation, 
and  if  the  result  of  that  election,  or  the  existence  of  that  fact, 
is  by  law  to  be  ascertained  and  declared  by  any  judge,  officer, 
or  tribunal,  and  that  judge,  officer,  or  tribunal,  on  behalf  of 
the  corporation,  executes  or  issues  the  bonds,  with  a  reoital 
that  the  election  has  been  held  or  that  the  fact  exists  or  has 
taken  place^  this  will  be  sufficient  evidence  of  the  fact  to  all 
bonafde  holders  of  the  bonds.'* 

In  Oownty  of  Moultrie  v.  Savings  Bank  (92  U.  S.,  631), 
the  validity  of  the  bonds  there  in  suit  was  questioned,  upon 
the  ground  that  certain  precedent  conditions  imposed  by  stat- 
ute had  not  been  complied  with.  The  bonds,  however,  recited 
their  issue  to  be  Hn  conformity  to  the  provisions "  of  the 
statute  which  gave  the  authority  to  issue  them.  So,  in  Marcy 
V.  Township  of  Oswego  (Id.,  637),  where  the  statute  author- 
izing a  municipal  subscription,  with  the  sanction  of  three- 
fifths  of  the  voters  interested,  and  die  issue  of  bonds  in  pay- 
ment thereof,  required  particular  facts  to  exist  and  certain  acts 
to  be  performed  before  the  right  to  make  the  subscription  and 
to  issue  bonds  in  discharge  thereof  could  be  exercised.    The 
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statute  contained,  amongst  other  things,  a  proviso  to  the 
effect  that  the  amount  of  bonds  sold  by  the  township  should 
not  exceed  such  a  sum  as  would  require  a  levy  of  more  than 
one  per  cent  per  annum  on  the  taxable  property  of  the  town- 
ship to  pay  the  yearly  interest  It  api>eared  that  the  statute 
had  not,  in  some  of  these  respects,  been  complied  with;  that 
is,  that  the  conditions  had  not  been  performed  which  the  stat- 
ute required  before  any  subscription  should  be  made  or  bonds 
issued.  But,  adhering  to  the  rule  announced  in  Town  of  Co- 
loma  V.  EaveSy  the  defense  was  overruled  in  favor  of  a  hona 
fide  holder  for  value,  because  of  the  recital  in  the  bonds  tliat 
their  issue  was  "5y  virt^ie  of  and  in  accordance  with^^  the 
statute,  and  Hn  puT8%uince  of  and  in  acoo7*dance  withy  the 
vote  of  three-fifths  of  the  legal  voters  of  the  township." 

Keturning  to  the  case  in  hand,  it  will  be  observed  that  the 
bonds  issued  by  the  city  of  Litchfield  contain  no  recital  what- 
ever of  the  circumstances  which,  under  the  constitution  of  the 
State,  must  have  .existed  before  the  city  could  Jegally  incur  the 
indebtedness  for  which  the  bonds  were  issued.  They  purport, 
it  is  true,  to  be  issued  under  the  authority  of  the  act  of  April 
15, 1873,  and  in  pursuance  of  the  ordinance  of  the  city  based 
upon  the  statute.  But  that  statute  does  not  expressly  restrict 
the  exercise  of  the  power  to  erect  and  maintain  a  system  of 
water-works  to  cases  in  which  the  aggregate  indebtedness  of 
the  city  was  within  the  limit  which  the  constitution  declared 
no  municipal  corporation  should  exceed.  Nor  does  the  city 
ordinance  recite,  or  state,  even  in  general  terms,  that  the  pro- 
posed indebtedness  was  incurred  in  pursuance  of  or  in  accord- 
ance with  the  constitution  of  the  State,  or  under  the  circum- 
stances which  permitted  the  issue  of  the  bonds.  Consequently 
a  recital  that  th§  bonds  were  issued  under  the  authority  of  the 
statute,  and  in  pursuance  of  the  city  ordinance,  did  not  neces- 
sarily import  a  compliance  with  the  constitution.  Had  the 
bonds  made  the  additional  recital  that  they  were  issued  in  ac- 
cordance with  the  constitution,  or  had  the  ordinance  stated,  in 
any  form,  that  the  proposed  indebtedness  was  within  the  con- 
stitutional limit,  or  had  the  statute  restricted  the  exercise  of 
the  authority  therein  conferred  to  those  municipal  corpora- 
tions whose  indebtedness  did  not,  at  the  time,  exceed  the  con- 
31 
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stitiitional  limitj  there  would  have  been  ground  for  holding 
that  the  city  could  not,  as  against  the  plaintiff,  dispute  the 
fair  inference  to  be  drawn  from  such  recital  or  statement,  as 
to  the  extent  of  its  existing  indebtedness. 

Any  different  conclusion  from  that  indicated  would  extend 
the  doctrines  of  this  court  upon  the  subject  of  municipal  bonds 
farther  than  would  be  consistent  with  reason  and  sound  pol- 
icy, and  farther  than  we  are  now  willing  to  go.  The  present 
action  cannot  be  maintained,  unless  we  should  hold  that  the 
mere  fact  that  the  bonds  were  issued,  without  any  recitals  of 
the  circumstances  bringing  them  within  the  limit  fixed 
by  the  constitution,  was,  in  itself,  conclusive  proof,  in  favor  of 
a  hona  fide  holder,  that  the  circumstances  existed  which  au- 
thorized them  to  be  issued.    We  cannot  so  hold. 

Our  attention  is  dalled  by  counsel  to  the  exceeding  hardship 
of  this  case  upon  those  whose  money,  it  is  alleged,  has  sup- 
plied the  city  of  Litchfield  with  a  system  of  water- works,  the 
benefits  of  whi<^  are  daily  enjoyed  by  its  inhabitants.  The  de- 
fense is  characterized  as  fraudulent  and  dishonest.  Waiving 
all  considerations  of  the  case,  in  its  moral  aspects,  it  is  only 
necessary  to  say  that  the  settled  principles  of  law  cannot,  with 
safety  to  the  public,  be  disregarded  in  order  to  remedy  the 
hardships  of  special  cases. 

Whether  the  city  is  under  a  legal  obligation  to  make  res- 
titution of  the  money  obtaineiwithout  authority  of  law;  that 
is,  to  refund  to  the  proper  party,  or  parties  such  sums  as  were 
actually  received  by  its  authorized  agents,  or  officers,  upon  the 
sale  of  the  bonds,  is  not  a  question  arising  in  the  present  ac- 
tion, which  is  only  for  the  recovery  of  the  stipulated  interest 
upon  such  bonds.  Upon  this  point  it  is  not  proper  at  this 
time,  or  in  this  form  of  action,  to  express  an  opinion. 

What  we  have  said  constitutes  a  sufficient  answei  to  all  of 

the  questions  certified  to  us,  and  requires  an  affirmance  of  the 

judgment. 

Judgment  affibmed. 
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A  MUNICIPAL  CORPORATION  IS  ESTOPPED  FROM  DENYING  THE 
VALIDITY  OF  DEBENTURES,  IN  THE  HANDS  OF  AN  INNO- 
CENT ASSIGNEE,  IP  THEY  ARE  ISSUED  IN  THE  FORM  PRE- 
SCRIBED. • 


TWENTY-BBVENTH  SELECTED  CASE. 

Webb  and  others  v.  The  Commissionees  of  Keene  Bay.* 

Estoppel— Debenture— Assignee  op— Illegality  op  Contract— Man- 
damus.— A  body  corporate,  having  issued  debentures,  which  are  as* 
signable,  and  purport  to  have  been  executed  pursuant  to  powers  con- 
ferred by  statute,  is  estopped  from  alleging  against  an  innocent  assignee 
for  value  that  the  debentures  have  been  issued  illegally  and  in  contra- 
vention of  the  statutory  x>owers;  and  the  aftignee  may  by  action  of 
mandamus  compel  the  body  corporate  to  apply  its  funds  to  liquidate  the 
interest  due  on  the  debentures,  as  required  by  their  act  of  incorporation. 

Commissioners  were  incorporated  by  statute  for  the  purpose  of  improving 
the  town  of  H.,  and  were  empowered  to  levy  rates  and  to  borrow  money. 
For  securing  payment  of  the  loans  made  to  them  they  were  authorized 
to  issue. in  a  prescribed  form  debentures,  bearing  interest  and  capable  of 
assignment.  A  person  being  a  commissioner  was  forbidden,  under  a 
penalty,  to  accept  any  contract  for  carrying  out  the  objects  of  the  stat- 
ute. The  commissioners  bought  bricks  for  the  purposes  of  the  act  from 
P.  H.,  a  commissioner,  and  in  order  to  provide  for  the  payment  of  thei 
bricks  they  executed  and  delivered  to  him  debentures  in  the  prescribed 
form,  which  were  duly  registered  as  required  by  the  act.  P.  H.  assigned 
them  to  the  plaintiffs  for  value  without  notice  of  the  circumstances  un- 
der which  they  were  issued.  The  commissionei's  having  made  defisiult 
in  payment  of  the  interest  due  upon  the  debentures:  Held,  assuming 
the  transaction  to  have.'  been  illegal,  that,  as  the  commissioners  had 
issued  the  debentures  knowing  that  they  might  be  assigned,  they  were 
estopped  from  alleging  that  the  debentures  had  been  illegally  issued; 

•  and  that  the  plaintiffs  were  entititled  to';  maintain  an  action  of  manda* 
mu8  to  compel  the  commissioners  to  apply  their  funds  in  payment  of 
the  interest. 

An  action  commenced  by  writ,  with  an  endorsement  that 
the  plaintiffs  intended  to  claim  a  writ  of  mandamus  to  com- 
mand the  defendants  to  apply  money  raised,  or  to  be  raised 
under  or  by  virtue  of  8  &  4  Wm.  4,  c.  cv.,  in  the  manner  pre- 
scribed by  section  123  of  that  act. 

•S0portedhi6L.B.Q;B.,641;-89L^J.<).B.,231;  39L.T.,745;  19  W.  B.,  341  (1870). 
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At  the  trial  a  verdict  was  taken  for  the  plaintiffs  subject  to 
a  case. 

1.  The  defendants  are  a  body  corporate  incorporated  by  3 
&  4  Wm.  4,  c.  cv.,  an  act  f©r  paving,  cleansing,  ligliting, 
watching,  repairing,  and  improving  a  certain  portion  of  the 
parisli  of  Heme  in  the  county  of  Kent. 

2.  By  section  109,  the  commissioners  were  empowered  to 
raise  and  levy  from  time  to  time  such  sums  of  money  as  they 
might  think  requisite  by  a  rate  assessment  to  be  made  and 
levied  under  the  name  and  description  of  the  "  Kepairing, 
Lighting,  and  Watching  Rate." 

3.  By  section  119  the  commissioners  were  empowered  from 
time  to  time  to  borrow  at  interest  any  sum  of  money  upon  the 
credit  of  the  rate  or  assessment  authorized  to  be  made;  and  in 
the  event  of  the  same  sum  of  money  or  any  part  thereof  be- 
ing repaid  by  said  commissioners  to  borrow  at  interest  in  like 
manner  any  other  sum  of  money,  and  so  on  toties  quoties;  but 
so,  nevertheless,  that  there  should  not  be  owing  upon  the  se- 
curity at  any  time  more  than  the  aggregate  sum  of  6,000Z. 
And  it  was  enacted  that  every  such  mortgage  security  should 
or  might  be  in  the  words  or  to  the  effect  provided  by  the  act. 

4.  By  section  120,  it  was  declared  lawful  for  the  holder  of 
a  security  to  transfer  it  in  the  form  provided  by  the  act. 

5.  By  section  121,  the  holder  of  the  security  was  entitled 
to  his  quota  of  the  rate  in  proportioij  to  the  annual  amount  of 
the  interest  due  on  the  mortgage  without  priority. 

6.  By  section  123,  it  was  enacted  that  the  money  to  be  raised 
by  the  rate,  or  on  the  credit  thereof,  should,  in  the  first  place, 
be  applied  in  defraying  the  costs  of  obtaining  the  act,  then 
in  paying  the  interest  of  the  several  sums  of  money  borrowed 
on  the  credit  of  the  rate,  then  in  executing  the  several  works 
by  the  act  directed  to  be  done,  and  then  in  reducing,  paying 
off,  and  discharging  the  several  principal  sums  of  money  tliat 
might  be  from  time  to  time  borrowed  on  the  credit  of  such 
rate. 

7.  The  plaintiffs  are  assignees  and  transferees  for  value  of 
six  mortgages  or  securities  upon  the  credit  of  the  rate  of  lOOZ. 
each,  bearing  interest  at  hi,  per  cent  per  annum.  These  mort- 
gages were  granted  to  David  Halket  under  the  circumstances 
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hereafter  appearing,  of  which  circum stances  the  plaintiffs'  tes- 
tator and  the  plaintiffs  had  no  notice.  These  mortgages  were, 
with  other  secnrities,  deposited  with  the  testator  from  whom 
the  plaintiffs  derived  their  title  in  1836,  to  secure  the  sum  of 
4,000Z.  and  interest.  Upon  Halket's  bankruptcy,  in  1859,  these 
bonds  were  valued  at  75Z.,  and  were  transferred  by  a  deed  which 
states  the  sum  of  75Z.  to  be  the  consideration  of  the  transfer;  but, 
after  realizing  all  the  Securities  a  considerable  balance  of  4,000Z., 
exceeding  the  sum  of  600Z.,  remained  due.  Such  mortgages 
and  the  transfers  of  them  to  the  plaintiff  are  all  in  the  form 
prescribed  by  the  act,  and  were  duly  registered  after  they  were 
respectively  executed,  and  the  mortgages  had  the  common  seal 
of  the  commissioners  affixed  in  the  presence  of  five  commis- 
sioners, who  signed  the  mortgages.  In  no  case  was  the  said 
David  Halket  one  of  the  saitl  five  commresioners. 

8.  David  Halket  was,  and  acted  as  a  commissioner  at  the  time 
of  the  execution  and  granting  to  him  of  the  six  mortgages,  and 
he  was  a  brick  and  tile  manufacturer. 

9.  It  appears  by  the  minute-book  of  the  proceedings  of  the 
commissioners,  which  was  to  lye  taken  as  correctly  represent- 
ing what  took  place  at  the  meetings  of  the  commissioners,  that 
on  the  11th  of  April,  1835,  at  a  meeting  of  the  commissioners, 
at  which  David  Halket,  with  five  others,  was  present,  it  was 
resolved  thai  the  offer  of  Halket  to  sell  to  the  commissioners 
125,000  bricks,  at  11.  128.  per  1,000,  to  be  secured  by  debent- 
ures, be  accepted,  and  that  the  clerk  do  prepare  such  debent- 
ures accordingly;  and  that  on  the  5th  of  August  following,  at 
a  meeting  of  the  commissioners,  at  which  Halket  was  present, 
with  five  others,  it  was  resolved  that  the  meeting  do  seal  and 
approve  by  the  signature  of  five  commissioners  present,  cer- 
tain debentures,  and  amongst  them  two  to  Halket;  viz.,  Nos. 
19  and  20,  each  for  lOOZ.,  and  the  same  having  been  done,  the 
clerk  was  directed  to  register  the  same  and  hand  them  over  to 
their  respective  owners. 

10.  It  further  appears  by  said  minute-book  that  on  the 
17th  of  August,  1835,  at  a  meeting  of  the  commissioners,  at 
which  Halket  was  present,  with  five  others,  it  was  resolved  that 
the  clerk  do  prepare  by  the  next  meeting  a  debenture  of  lOOZ. 
to  Halket,  on  account  of  work  done  by  Ambrose  Hickins,  . 
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and  three  additional  debentures  be  prepared  for  David  Halket 
in  further  discharge  of  his  account  for  bricks,  amounting  to 
427Z.  4«.,  and  David  Halket  engaged  to  furnish  bricks  at  11. 
128.  per  1,000,  to  increase  the  amount  of  his  claim  to  500Z., 
and  that  on  the  14th  of  September,  1835,  at  a  meeting  of  the 
commissioners,  at  which  David  Halket  was  present,  with  five 
others,  it  was  resolved  that  this  meeting  do  seal  and  approve 
by  the  signatures  of  five  commissioners  present,  four  debent- 
ures to  David  Halket,  and  the  same  being  done,  that  the  clerk 
be  directed  to  register  the  same  and  hand  the  same  over  to  the 
owners. 

11.  Halket  did,  before  the  14th  of  September,  1835,  supply 
bricks  to  the  said  commissioners  to  the  value  of  500Z.,  and 
Ambrose  Hickins  was  a  contractor  to  execute  a  culvert  and 
other  works  for  the  commissioneit  to  the  amount  of  1,237Z.| 
and  he  was  also  a  debtor  to  Halket  in  the  amount  of  lOOZ., 
for  bricks  supplied  to  him,  Ambrose  Hickins  by  Halket,  and 
he  agreed  to  receive  payment  of  said  sum  of  1,237Z.,  in  937/. 
in  cash  and  in  three  of  the  mortgages  of  lOOZ.,  each,  and  Am- 
brose Hickins  by  writing,  dated  the  8th  of  August,  1835, 
directed  the  commissioners  to  grant  one  of  the  said  mortgages 
of  lOOZ.,  to  David  Halket,  Halket  having  arranged  with  said 
Ambrose  Hickins* to  take  one  of  the  mortgages  of  lOOZ.,  in 
satisfaction  of  the  debt  of  lOOZ.,  due  to  him  from  the  said 
Ambrose  Hickins. 

12.  The  two  bonds  granted  to  Halket  on  the  3d  of  August, 
1835,  together  with  the  four  bonds  granted  to  him  on  the 
14th  of  September,  1835,  as  mentioned  in  the  9th  and  lOth 
paragraphs,  are  the  six  bonds  transferred  to  the  plaintifis  as 
aforesaid,  and  the  subject  of  the  present  action.  No  money 
actually  was  paid  by  Halket  or  Hickins  to  the  commissioners. 

14.  The  six  mortgages  so  granted  to  Halket  were  duly 
transferred  to  the  plaintiifs  on  the  5th  of  May,  1859. 

15.  Before  the  5th  of  May,  1859,  the  costs,  charges  and 
expenses  of  applying  for  and  incident  to  the  obtaining  and 
passing  of  the  act,  and  of  all  interest  upon  money  advanced  for 
that  purpose  had  been  paid  partly  in  cash,  and  as  to  6002.  res- 
idue thereof,  by  six  debentures  similar  to  those  granted  to 
Halket  but  neither  before  the  3d  of  August,  1835,  nor  since 
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has  any  money  been  raised  or  received  by  said  commissioners 
applicable  for  reducing,  paying  off  or  discharging  the  principal 
sum  of  money  borrowed  on  the  credit  of  the  rate  or  any  part 
thereof,  and  such  principal  sums  and  the  mortgage  granted  for 
the  same  have  never  been  released  or  discharged. 

16.  Since  the  5th  of  May,  1859,  the  commissioners  have 
in  every  year  raised  and  received  by  virtue  of  the  act,  under 
and  by  virtue  of  the  reparing,  lighting  and  watching  rate 
money,  sufficient  to  pay  the  interest  of  the  several  sums  of 
money  borrowed  on  the  credit  of  the  rate,  and  of  the  mort- 
gages granted  in  respect  thereof,  including  the  mortgages 
hereinbefore  mentioned  and  referred  to,  but  the  commissioners 
had  not  paid  any  interest  on  any  of  the  mortgages  but  had  ap- 
plied the  money  so  raised  and  received  in  executing  the 
several  works  by  the  act  directed  to  be  done.  The  moneys 
received  have  never  been  more  tlian  sufficient  to  defray  the 
costs  of  executing  the  several  works. 

19.  At  the  time  of  the  service  of  a  demand  for  payment 
the  commissioners  had  in  their  hands  21, 11«.  Od.j  money  arising 
from  the  rates  and  applicable  under  the  act  to  the  purposes 
thereby  prescribed  and  since  that  date,  and  before  the  com- 
mencement  of  this  action  had  received  further  money  so  ap- 
plicable, and  they  refused  to  pay  any  interest  to  the  plaintiffs 
on  the  mortgages. 

The  court  was  to  be  at  liberty  to  draw  inferences  of  fact 
The  questions  for  the  opinion  of  the  court  were: 

1.  Whether  the  plaintiffs  are  entitled  to  recover  in  this 
action  any  and,  if  so  what,  sum  of  damages  in  respect  to  arrears 
of  interest  on  the  six  mortgages  or  any  of  them. 

2.  Whether  the  plaintiffs  are  entitled  to  writ  of  man- 
damus in  the  form  indorsed  on  the  writ. 

CocKBUEN,  C.  J. — By  3  &  4  Wm.,  c.  cv.,  a  local  act,  which 
provided  for  the  paving,  cleansing,  lighting  and  improving  the 
town  of  Heme  Bay,  certain  commissioners  are  appointed;  and 
by  section  119  the  commissioners  have  power  to  mortgage  the 
rates  which  they  are  empowered  to  levy  under  the  act  for  the 
purposes  which  they  as  such  commissioners  are  to  execute; 
and  the  present  plaintiffs  sue  upon  certain  debentures  which 
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were  issued  by  the  commissioners  under  that  section ;  and  they 
also  claim  a  writ  of  mandamus  requiring  the  commissionerB  to 
apply  the  money  raised,  or  to  be  raised  under  the  act,  to  the 
purposes  of  the  act. 

In  order  to  construct  certain  buildings  necessary  for  the  pur- 
poses of  the  act,  the  commissioners  required  a  quantity  of 
bricks,  and  Halket,  to  whom  the  debentures  were  originally 
given,  supplied  the  bricks  in  question;  and  instead  of  being 
paid  in  cash,  he  was  paid  by  debentures.  It  is  said  that  the 
transaction  in  respect  to  which  the  debentures  were  issued 
was  illegal  under  section  10  of  the  local  act,  inasmuch  as  by 
that  section  any  person  acting  as  a  commissioner  is  i)rohibited 
from  entering  into  any  contract  with  the  commissioners,  and 
that,  therefore,  the  sale  of  the  bricks  by  Halket  to  the  com- 
missioners, lie  himself  being  a  commissioner,  was  an  illegal 
transaction. 

It  may  be  that  the  effect  of  this  section  was  to  render  the 
transaction  illegal  as  regards  the  contract  between  the  commis- 
sioners and  Halket  But  as  the  commissioners  have  had  the 
benefit  of  the  contract,  the  question  would  be  whether  or  not 
Halket  could  recover  in  indebitatus  assumpsit  for  goods  sold. 
I  do  not  think  it  necessary  to  decide  that  question.  I  proceed 
entirely  upon  the  ground  that  the  defendants  are  estopped 
from  disputing  the  validity  of  the  debentures  in  question.  It 
is  true,  the  commissioners  have  powers  under  section  119  only 
to  borrow  money,  and  it  may  be  that  under  the  powers 
to  borrow  they  were  not  authorized  to  give  debentures  for 
the  purpose* of  paying  for  goods  and  materials  supplied  to 
them  for  the  purposes  of  the  town.  But  the  commissioners  gave 
to  Halket  in  respect  of  the  bricks  which  they  got  from  him  deb- 
entures in  the  form  prescribed  by  the  act,  which  purport  upon 
the  face  of  them  to  be  debentures  given  for  money  advanced 
to  them. 

Halket,  to  whom  the  debentures  were  originally  given,  has 
parted  with  them  for  a  valuable  consideration  to  the  testator 
of  the  present  plaintiffs,  who  are  in  the  position  of  the  assign- 
ees of  the  original  holder,  and  we  must  take  it  as  a  fact  that 
the  assignees  were  perfectly  ignorant  of  any  illegality  in  the 
original  transaction  either  as  regards  Halket  being  a  commis- 
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Bioner,  and  therefore  prohibited  from  entering  into  snch  a  con- 
tract with  the  commissioners,  or  as  to  the  fact  of  their  being 
debentures  given  for  goods  supplied,  instead  of  for  money  ad- 
vanced. Under  those  circumstances  it  is  clear  the  principle 
laid  down  in  PicJcard  v.  Sears^  6  A.  &  E.,  469  (E.  C.  L.  E., 
Vol.  33),  and  Freeman  v.  Cooke^  2  Ex.,  654,  18  L.  J.  Ex., 
114,  is  immediately  applicable  to  tlie  present  case,  as  well, 
also,  as  the  doctrine  laid  down  in  the  judgment  of  this  court  in 
the  case  to  which  my  brother  Blackburn  referred.  Re  Bahia 
and  San  Francisco  Ry,  Co,^  Law  Eep.,  8  Q.  B.,  684. 

In  that  case  a  railway  company  had  been  deceived  into 
registering  shares  and  granting  certificates  of  registration, 
whereby  innocent  pereons  were  induced  to  purchase  those 
shares  under  the  belief  that  the  vendors  were  registered  share- 
holders, and  it  was  held  that  the  company  was  estopped  by 
their  own  act  from  denying  the  right  of  the  innocent  trans- 
ferees of  the  shares,  and  to  be  registered  as  shareholders. 

I  think  the  principle  in  all  these  cases  is  strictly  applicable 
to  this.  How  is  a  person  who  takes  for  a  valuable  considera- 
tion such  debentures  as  these  upon  an  assignment,  regular  in 
form,  to  know  under  what  circumstances  they  were  issued? 
The  commissioner  might  be  wrong  in  allowing  these  debent- 
ures to  go  forth,  knowing  that  they  might  come  into  the  hands 
of  an  innocent  liolder  for  value,  but  according  to  the  principle 
of  the  cases  cited  they  are  estopped  from  alleging  that  the 
debentures  were  illegally  issued.  The  debentures  on  their  face 
import  a  legal  consideration ;  namely,  the  advance  of  money. 
The  defendants  issued  the  debentures  with  the  knowledge  that 
they  were  capable  of  being  transferred,  and  would  very  likely 
be  transferred  to  a  holder  for  value;  how  can  it  lie  in  their 
mouths  to  say  that  the  transaction  in  respect  of  which  they 
gave  these  debentures  was  illegal?  I  think  on  the  sound  prin- 
ciple of  tlie  doctrine  laid  down  in  the  cases  which  I  have 
cited,  such  a  defense  cannot  be  made  available. 

I  confess  I  cannot  see  any  difficulty  in  jthe  other  points  made; 
namely,  that  the  first  purpose  to  which  the  money  raised  by 
the  commissioners  is  to  be  applied  is  that  of  paying  the  costs 
and  charges  of  getting  the  act.  It  is  true  these  expenses  have 
been  met  partly  by  debentures  which  are  still  unpaid;  but  that 
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is  no  answer  to  an  application  for  payment  on  the  part  of  the 
present  holders  of  these  debentures. 

It  was  further  contended  that  the  mandamus  claimed  bj 
the  plaintiffs  will  not  lie,  because  it  is  possible  that  rates  may 
not  hereafter  be  raised,  and  the  form  of  the  mandamus  ought 
to  have  been  to  levy  rates  out  of  which  to  pay  the  interest  on 
the  debentures;  but' it  appears  that  up  to  the  present  time 
rates  have  from  time  to  time  been  levied,  and  if  the  rates 
be  levied,  inasmuch  as  the  commissioners  are  bound  under  the 
act  to  pay  interest  upon  the  debentures  which  they  have  issued, 
the  mandamus  will  ^operate  and  compel  payments  of  the 
amount  claimed  in  this  action. 

If  owing  to  the  form  which  this  mandamus  assumes  the 
commissionera  desist  from  levying  the  rates  the  consequence 
will  be  that  a  further  mandamus  will  be  required,  command- 
ing the  commissioners  to  levy  a  rate  for  the  express  purpose 
of  paying  the  interest;  but  I  think  we  are  fairly  entitled  to 
presume  that  that  which  has  been  done,  and  which  is  a  part 
of  the  duty  of  the  commissioners  to  do  under  the  provisions 
of  the  act  will  continue  to  be  done; 

Blackbubn,  J. — I  am  of  the  same  opinion.  The  plaintiff 
claim  in  the  present  action  a  writ  of  mandamus  commanding  the 
defendants  to  pay  any  money  raised  or  to  be  raised  under  and  by 
virtue  of  3  &  4  Wm.  4,  c.  cv.,  in  the  manner  prescribed  by  sec- 
tion 123  of  that  act.  That  is  the  duty  they  re(iuire  the  commis- 
sioners to  fulfill,  stating  that  the  plaintiffs  are  personally  in- 
terested in  the  fulfillment  of  it.  When  we  turn  to  section 
123,  we  find  it  requires  the  defendants  to  apply  so  much 
money  as  may  be  raised  under  the  act  in  the  first  place  in  de- 
fraying its  expenses,  in  the  next  place  in  paying  tlie  interest 
upon  the  bonds  and  debentures,  and  afterwards  in  paying  for  the 
works  and  purposes  of  the  act.  The  plaintiffs  are  personally 
interested  in  having  the  money  applied  as  provided  by  the 
act;  and  if  the  commissioners  have  departed  from  their  duty 
of  properly  applying  the  money  and  causing  the  interest  to  be 
paid,  the  plaintiffs  are  entitled  to  a  mandamus. 

It  is  said  that  the  commissioners  will  not  raise  any  money 
in  future;  and  if   the  plaintiffs  had  anticipated  that,  they 
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might  have  come  to  the  coart  for  a  mandamus  not  only  to 
command  the  commissioners  to  apply  the  money,  but  to  levy 
rates  to  raise  it;  but  I  see  no  objection  to  granting  a  mandamus 
in  the  limited  form  in  which  it  is  asked  for,  though  probably 
the  plaintiffs  may  be  entitled  to  demand  another  in  a  different 
form  at  some  future  time. 

The  next  question  is,  are  the  plaintiffs  personally  interested 
in  the  fulfillment  of  the  duty  created  by  the  statute;  or  in 
other  words,  are  they  the  holders  of  the  six  debentures  in  such 
a  manner  as  to  have  the  right  to  have  them  enforced  against 
the  defendants? 

By  section  119  the  commissioners  are  authorized  to  borrow 
and  take  up  at  interest  any  sum  of  money  upon  the  credit  of 
the  rates  authorized  to  be  raised  under  the  act,  but  so  there 
shall  not  be  owing  upon  the  securities  at  any  one  time  more 
than  5000Z.,  and  toties  quotieSy  to  pay  off  and  renew  the  loans, 
and  the  form  of  mortgage  is  given  in  the  act.  And  that  form 
commences  with  the  statement  on  the  face  of  it  that  the  com- 
missioners have  borrowed  a  particular  sum  of  money  of  a  par- 
ticular individual  upon  the  credit  of  the  rates. 

Section  120  provides  the  mode  in  which  a  person  who  has 
the  mortgage  may  assign  and  transfer  it;  section  121  enacts 
that  there  shall  be  no  preference  by  reason  of  priority  of  the 
date  of  the  mortgages.  Section  122  requires  that  a  book  shall 
be  provided  in  which  copies  of  the  mortgages  securities  and 
transfers  shall  be  entered  and  registered,  to  be  open  to  inspec- 
tion; and  then  it  enacts  that  after  such  entry  every  such 
transfer  "shall  entitle  the  person  to  whom  the  same  shall  be 
made,  and  his  executors,  administrators  and  assigns  to  the 
benefit  of  the  security  thereby  made  or  transferred."  So  that 
the  effect  of  the  statute  is  this,  the  commissioners  may  borrow 
money  and  give  a  form  of  mortgage  which,  on  the  face  of  it, 
states  expressly  that  they  have  borrowed  a  particular  sum  of 
money;  the  mortgage  may  be  transferred,  and  when  it  is  en- 
tered in  the  register  which  they  are  bound  to  keep,  the  trans- 
feree shall  have  the  benefit  of  that  security.  The  plaintift''s 
testator  has  hoiiafide  taken  a  transfer  of  six  mortgages  on  the 
face  of  which  it  is  expressly  stated  that  the  commissioners 
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have  borrowed  from  Halket  (who  is  the  person  named  in  the 
mortgage)  six  sums  of  lOOZ.  each. 

The  commissioners  knew  from  the  act  that  those  mortgages 
when  so  granted  might  be  transferred  to  a  person  on  the  faith 
of  the  matters  stated  in  them.  They  knew  from  the  act  that 
snch  transfer  might  be  made  and  might  be  entered  on  the 
register,  and,  when  registered,  the  security  might  be  trans- 
ferred. That  being  the  state  of  things,  the  plaintiffs,  who  are  . 
the  hona  Jide  holders  of  the  mortgages,  demanded  the  pay- 
ment of  the  interest  on  the  mortgages,  and  the  commissioners 
deny  their  liability  to  pay  on  the  gronnd  that  the  matters 
stated  on  the  face  of  the  mortgages  are  incorrect  and  untrne. 
The  law  laid  down  in  Freeman  v.  Cooke^  6  A.  &  £.  469  (E. 
0.  L.  R  Vol.  33),  18  L.  J.  Ex.,  114;  and  In  re  Bahia  and 
San  Francisco  Ry.  Co.y  Law  Rep.,  3  Q.  B.,  583,  is  very 
clear,  that  when  a  person  has  made  a  statement  similar  to  the 
prasent,  he  is  precladed  as  against  another  person  who  has 
hona  fide  acted  npon  it  from  denying  the  truth  of  the  state- 
ment, and  consequently  I  hold  that  the  commissioners  who 
have  stated  on  the  face  of  the  mortgage  that  Halket  had  ad- 
vanced and  lent  the  money  on  the  credit  and  for  the  purpose 
of  the  commissioners,  are  precluded  as  against  liis  hona  fide 
transferees  from  denying  tlie  trutli  of  that  statement 

Our  decision  on  this  point  disposes  of  the  case.  I  do  not 
think  it  necessary  to  enter  into  the  other  questions.  One  is 
that,  inasmuch  as  the  mortgages  were  given  in  payment  of  a  debt 
for  bricks  sold,  they  could  not  have  been  given  tor  money 
borrowed.  My  impression  is — and  it  is  a  very  strong  impres- 
sion— that  the  legal  effect  of  snch  a  transaction  is  the  same  as 
if  the  commissioners  had  borrowed  the  cash  and  then  applied 
it  in  payment  of  the  debt  for  the  bricks;  and  as  if  the  creditor 
had  lent  the  money  upon  the  security  of  the  debenture  and 
then  received  back  the  identical  coin  in  payment  of  his  own 
debt  for  the  bricks.  I  see  no  objection  to  this  view  of  the 
transaction,  which  I  incline  to  think  valid. 

A  further  objection  was  raised.  It  was  founded  on  §  10  of 
the  local  act,  which  provides  that  where  any  commissioner 
is  either  directly  or  indirectly  interested  in  any  bargain  or 
contract  he  shall  be  disqualified,  and  further,  that  no  pei*son 
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during  the  time  he  shall  be  such  commissioner  shall  be 
capable  of  taking  or  entering  into  any  such  bargain  or  con* 
tract,  nor  shall  any  commissioner  act  in  any  matter  in  which 
he  shall  be  personally  interested.  And  §  11  imposes  a  penalty 
of  60Z.,  upon  every  commissioner  who  acts  being  disqualified. 
It  was  contended  that  Halket,  who  had  furnished  the  bricks 
to  th^  commissioners,  being  himself  a  commissioner  at  the 
time,  the  contract  was  illegal  and  void.  It  is  not  necessary 
to  decide  this  question  and  I  wish  to  guard  myself  from  being 
thought  to  give  any  judgment  on  that  point 

Mellor,  J. — I  wish  to  rest  my  judgment  in  this  case  on  the 
general  doctrine  of  estoppel.  I  cannot  distinguish  it  in  prin- 
ciple from  In  re  Bahia  and  San  Francisco  Ry.  Co.^  Law 
Kep.,  3  Q.  B.,  588,  which  is  founded  on  the  very  salutary  de- 
cision oi  Freeman  v.  Coohcj  2  Ex.,  654, 18  L.  J.  Ex.,  114. 

The  local  act  contemplates  the  borrowing  of  money  for  the 
purposes  of  the  works  of  the  town  of  Heme  Bay,  and  it  gives 
the  form  of  a  mortgage  upon  which  the  money  is  to  be  bor- 
rowed. The  form  states  that  in  consideration  of  the  sum  of 
money  advanced  and  lent  upon  the  credit  of  the  rates  for  the 
purposes  of  the  act,  and  paid  to  the  treasurer  of  the  commis- 
sioners, they  thereby  grant  and  assign  a  due  proportion  of  the 
rates.    That  was  the  form  of  the  mortgage  in  this  case. 

In  addition  to  that  the  act,  which  enables  the  commissioners 
to  raise  money  upon  mortgage  in  that  form,  also  enables  the 
holder  to  assign  the  mortgages.  He  may,  by  a  writing  under 
his  hand,  transfer  the  same  to  any  person,  and  it  gives  the 
form  of  indorsement  by  which  the  transfer  may  ^e  made. 
There  is  a  provision  for  registering  the  transfer,  and  when  that 
is  completed  any  person  who  is  an  innocent  holder  has  a  com- 
plete title.  The  commissioners  who  have  borrowed  the  money 
and  enable  the  transfer  of  the  mortgage  to  be  effected,  cannot 
afterwards  deny  their  liability  on  the  ground  that  the  mort- 
gage was  given,  not  for  money  lent,  but  for  some  purpose  which 
they  allege  to  be  illegal.  On  that  ground  I  hold  the  plaintiffs 
are  entitled  to  the  remedy  they  seek. 

Lush,  J. — I  also  think  it  is  unnecessary  to  express  any  opin- 
ion on  the  question  whether  if  this  action  had  been  brought 
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by  the  original  mortgagee,  the  commissioners  could  have  set 
up  any  defense  against  the  claim ;  because  the  defense— namely, 
his  incapacity  to  contract  at  the  time  by  reason  of  his  filling 
the  office  of  commissioner,  cannot  be  set  up  against  the  plaint- 
iffs, his  transferees. 

The  mortgage  security  itself  makes  the  money  payable  to 
Halket,  or  his  assigns.  The  act  of  Parliament  says  that  any 
person  entitled  to  any  security  may  transfer  it  in  the  terms 
specified  in  the  act;  and  further,  that  when  the  transfer  has 
been  made  and  registered  in  the  book  of  the  commissioners — 
and  this  has  been  registered — every  such  transfer  shall  entitle 
the  person  to  whom  the  same  shall  be  made  to  the  benefit  of 
the  security  thereby  transferred.  Now,  the  effect  of  those  sec- 
tions, I  think,  is  to  make  these  mortgages  negotiable  securi- 
ties, and  to  attach  to  them  the  incidents  of  negotiable  securi- 
ties; one  of  which  is  that  an  innocent  holder  for  value,  as  it  is 
admitted  the  plaintiffs  are,  acquires  a  title  of  his  own  unaf- 
fected by  any  infirmity  to  which  the  title  of  the  assignor  might 
have  been  subject.  TTpon  this  ground  I  think  the  plaintiffs 
are  entitled  to  judgment. 

Then  as  to  the  alleged  defect  in  the  prayer  of  the  man- 
damus, I  think  it  quite  enough  to  say  that  the  complaint 
against  the  commissioners  is  not  that  they  do  not  make  rates, 
but  that  they  apply  the  proceeds  in  a  different  way  than  that  di- 
rected by  the  act  of  Parliament.  It  is  to  be  assumed  that  they 
will  go  on  making  the  rates  as  they  have  done.  The  man- 
damus is  directed  to  the  misappropriation;  If  it  turns  out  to 
be  needful  to  compel  them  to  do  what  they  have  hitherto  done, 
and  to  make  rates,  then  a  mandamus  may  be  applied  for  that 

purpose. 

Judgment  fob  thb  plaintiffs. 
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WHERE  THE  AUTHORITY  TO  ISSUE  BONDS  FOR  RAISING  MONEY 
FOR  CORPORATE  PURKOSES  IS  CONDITIONAL. 


TWENTY-EIGHTH  SELECTED  0A8E. 

The  Royal  British  Bane  v.  Tubquand.* 

Plaintiff  declared  against  defendants  a  joint  stock  company  completely  reg- 
istered under  Stat.  7  &  3,  Vict.,  c.  110,  on  a  bond,  signed  by  two  direc- 
tors, under  the  seal  of  the  company,  whereby  the  company  acknowl- 
edged themselves  to  be  bound  to  plaintiff  in  2,000/. 

The  plea  set  out  the  condition,  which  apx)eared  to  be  for  securing  to  the 
plaintiff,  who  was  a  banker,  such  sum  as  the  company  should,  to  the 
amount  of  1,000/.,  owe  to  plaintiff  on  the  balance  of  the  account  current^ 
from  time  to  time,  and  for  indemnifying  plaintiff  to  that  amount  from 
losses  incurred  by  reason  of  the  account  between  plaintiff  and  defendants. 
The  plea  further  set  out  clauses  in  the  registered  deed  of  settlement,  by 
which  it  appeared  that  the  directors  were  authorized  under  certain  cir- 
cumstances, to  give  bills,  notes,,  bonds,  or  mortgages;  and  one  clause 
provided  that  the  directors  might  borrow  on  bond  such  sums  as  should, 
from  time  to  time,  by  a  resolution  of  the  company,  be  authorized  to  be 
borrowed.  The  plea  averred  that  there  had  been  no  such  resolution 
authorizing  the  making  of  the  bond,  and  that  it  was  given  without 
authority  of  the  shareholders. 

The  replication  set  out  the  deed  of  settlement  further,  by  which  it  appeared 
that  the  company  was  formed  for  the  purpose  of  carrying  on  mining 
operations  and  forming  a  railway. 

On  demurrers  to  the  plea  and  replication,  held,  by  the  court  of  Exchequer 
Chamber,  affirming  the  judgment  of  Q.  B.  that  plaintiff' was  entitied 
to  judgment,  the  obligee  having,  on  the  facts  alleged,  aright  to  presume 
that  there  had  been  a  resolution  at  a  general  meeting,  authorizing  the 
borrowing  the  money  on  bond. 

Semble,  per  Jebvis,  C.  J.,  that  such  resolution  would  confer  sufficient 
authority  if  it  authorized  the  borrowing  on  bond  of  such  sums  as  the  di- 
rectors might  deem  expedient,  in  accordance  with  the  statute  and  deed, 
without  otherwise  defining  the  amount. 

The  plaintiffs  declared  against  the  defendant,  as  official 
manager  of  Cameron^s  Coalbrook  Steam,  Coal,  and  Swansea 
and  London  Kailway  Company,  according  to  the  Joint  Com- 
panies Winding-up  Acts  (the  company  being  completely  reg- 
istered under  Stat.  7  &  8  Vict,  c.  110).    The  declaration  al- 

•B«ported  Id  6  Ell.  Je  BL,  827  (18U). 
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legecl  that  the  company,  before  defendant  became  oiBcial  man- 
ager; to-wit,  on  6th  of  March,  1850,  by  their  writing  obligatory, 
sealed  with  their  common  seal,  acknowledged  themselves  to  be 
held  and  firmly  bound  to  plaintiffs  in  2,000Z.,  to  be  paid  to 
plaintiffs  on  request;  for  which  payment  the  said  last  men- 
tioned company  did  bind  themselves  and  their  successors.  Yet 
the  said  sum,  or  any  part  thereof,  has  not  been  paid. 

Plea  in  which  was  set  out  the  condition,  which  appeared  to 
be  for  the  securing  to  the  plaintiffs,  who  were  bankers,  such 
sum  as  the  company  should  to  the  amount  of  1,0002.  owe  to 
the  plaintiffs  on  the  balance  of  the  account  current,  from  time 
to  time,  and  for  indemnifying  plaintiffs  to  that  amount  from 
losses  incurred  by  reason  of  the  account  between  plaintiffs  and 
the  company. 

The  plea  further  set  out  clauses  of  the  registered  deed  of 
settlement  of  the  company,  by  which  it  appeared  that  the  di- 
rectors were  authorized,  under  certain  circumstances,  to  give 
bills,  notes,  bonds,  or  mortgages;  and  one  clause  provided  that 
the  directors  might  borrow  on  bond  such  sums  as  should  from 
time  to  time,  by  a  general  resolution  of  the  company,  l)e  au- 
thorized to  be  borrowed.  The  plea  averred  that  there  had  been 
no  such  resolution  authorizing  the  making  of  the  bond,  and 
that  the  same  was  given  and  made  without  authority  or  con- 
sent of  the  shareholders  of  the  company. 

The  replication  set  out  the  deed  of  settlement  further,  by 
which  it  appeared  that  the  company  was  formed  for  the  pur- 
pose of  carrying  on  mining  operations  and  forming,  a  railway. 
It  is  then  alleged  that  at  a  general  meeting  of  the  company 
it  was  resolved  "  that  the  directors  of  the  company  should  be, 
and  they  were  thereby  authorized  to  borrow  on  mortgage, 
bond,  or  otherwise,  such  sums  for  such  periods  and  at  such 
rates  of  interest  as  they  might  deem  expedient  in  accordance 
with  the  provisions  or  the  deed  of  settlement  and  act  of  Par- 
liament. And  the  said  resolution  and  determination  has  thence 
hitherto  remained  unrescinded." 

The  replication  then  alleged  that  afterwards,  in  accordance 
with  the  authority  granted  by  the  general  meeting,  the  direc- 
tors agreed  to  enter  into  the  bond,  and  appointed  two  directors 
to  affix  their  seal,  and  the  secretary  to  sign  the  bond,  which 
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bond,  so  sealed  and  signed,  plaintiffs  took  "  in  full  faith  and 
belief  of  the  validity  of  the  said  resolut ions j- and  that  the  said 
bond  was  authorized  by  and  would  be  a  valid  and  binding  se- 
curity upon  the  said  company." 

The  plaintiffs  also  demurred  to  the  plea.  The  defendant 
joined  in  the  demurrer,  and  also  demurred  to  the  replication. 
Joinder. 

In  the  last  Trinity  Term  judgment  was  given  for  the  plaint- 
iffs in  the  Court  of  Queen's  Bench.  Royal  British  Bank  v. 
Turquand,  5  E.  &  B.,  248  (E.  C.  L.  R,  Vol.  85). 

The  defendant  suggested  error  on  this  judgment  in  the 
Court  of  Exchequer  Chamber,  which  the  plaintiff  denied. 

Jervis,  C.  J. — I  am  of  opinion  that  the  judgment  of  the 
Court  of  the  Queen's  Bench  ought  to  be  affirmed.  I  am  in- 
clined to  think  that  the  question  which  has  been  principally 
argued,  .both  here  and  in  that  court,  does  not  necessarily  arise 
and  need  not  be  determined.  My  impression  is  (though  I  will 
not  state  it  as  a  fixed  opinion)  that  the  resolution  set  forth  in 
the  replication  goes  far  enough  to  satisfy  the  requisites  of  the 
deed  of  settlement.  The  deed  allows  the  directors  to  borrow 
on  bond  such  sum,  or  sums  of  money,  as  shall  from  time  to 
time,  by  a  resolution  passed  at  a  general  meeting  of  the  com- 
pany,  be  authorized  to  be  borrowed;  and  the  replication  shows 
a  resolution  passed  at  a  general  meeting,  authorizing  the  direc- 
tors to  borrow  on  bond  such  sums  for  such  periods  and  at  such 
rates  of  interest  as  they  might  deem  expedient,  in  accordance 
with  the  deed  of  settlement  and  the  act  of  Parliament;  but  the 
resolution  does  not  otherwise  define  the  amount  to  be  bor- 
rowed. Tliat  seems  to  me  enough.  If  that  be  so  the  other 
question  does  not  arise. 

But  whether  it  be  so  or  not,  we  need  not  decide,  for  it  seems 
to  us  that  the  plea,  whether  we  consider  it  as  a  confession  and 
avoidance,  or  a  special  non  est  fact^im^  does  not  raise  any  ob- 
jection to  this  advance  as  against  the  company. 

We  may  now  take  for  granted  that  the  dealings  with  these 
companies  are  not  like  dealings  with  other  partnerships,  and 
that  the  parties  dealing  with  them  are  bound  to  read  the  statute 
and  deed  of  settlement.     But  they  are  not  bound  to  do  more. 

82 
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And  the  party  here,  on  reading  the  deed  of  settlement,  would 
find,  not  a  prohibition  from  borrowing,  bnt  a  permission  to 
do  so  on  certain  conditions.  Finding  that  the  authority  might 
be  made  complete  by  a  resolution,  he  would  have  a  right  to 
infer  the  fact  of  a  resolution  authorizing  that  which  on  the 
force  of  the  document  appeared  to  be  legitimately  done. 

Pollock,  0.  B.,  Anderson,  B.,  Cseswell,  J.,  Crowdeb,  J., 
and  Bbamwell,  B.,  concurred. 


NOTES. 

Municipal  bond,  authorized  on  oonditions— when  decis- 
ion of  her  officers  on— conclusiye.— In  Toufn  of  Coloma  9.  Eaves^ 
92  U.  S.,  484,  the  suit  was  brouf^ht  in  the  Circuit  Court  of  the  Northern  Dis- 
trict of  Illinois  to  recover  the  amount  due  on  the  coupons  attached  to  cer- 
tain bonds  of  the  town  of  Coloma,  executed  and  issued  by  the  proper  offi- 
cers of  said  town  to  the  Chicago  and  Rock  River  Railroad  Company,  in  pay- 
ment of  a  subscription  of  $500,000  by  that  town  to  said  company.  The 
bonds  recited  that ''  this  bond  is  issued  under  and  by  virtue  of  a  law  of  the 
State  of  Illinois  entitled,  'An  act  to  incorporate  the  Chicago  and  Rock  River 
Railroad  Company,  or  bearer'  approved  March  24,  1869,  and  in 'accordance 
with  a  vote  of  the  electors  of  said  township  of  Coloma,  at  a  regular  election 
held  July  28, 1869,  in  accordance  with  said  law,  and  under  a  law  of  the  State 
of  Illinois  entitled  *  An  act  to  fund  and  provide  for  the  paying  of  railroad  debts 
of  counties,  townships,  cities,  and  towns,*  in  force  April  16, 1869;  and  when 
this  bond  is  registered  in  the  State  auditor's  office  of  the  State  of  Illinois, 
the  principal  and  interest  will  be  paid  by  the  State  treasurer,  as  provided  by 
said  last  mentioned  law.''  These  bonds  were  properly  executed  by  the 
super\d8or  and  clerk  of  the  town.  The  defense  interposed  'was  that  the 
officers  of  the  town  had  no  power  to  execute  and  issue  the  bonds,  because 
the  legal  voters  of  the  town  had  not  been  notified  to  vote  upon  the  ques- 
tion of  authorizing  the  town  to  make  the  subscription. 

An  act  of  the  legislature  of  the  State  of  Illinois  incorporating  the  Chicago 
and  Rock  River  Railroad  Company,  gave  it  power  to  build  and  operate  a 
railroad  from  Rock  Falls  on  Rock  River  to  Chicago,  a  distance  of  one  hun- 
dred and  thirty  miles,  and  it  further  provided  that  '*  to  aid  in  the  construc- 
tion of  said  road,  any  incorporated  city,  town,  or  township,  organized  under 
the  township  organization  laws  of  the  State  along  or  near  the  route  of 
said  road,  might  subscribe  to  the  capital  stock  of  said  company.*' 

That  the  town  came  within  the  class  of  municipal  corporations  authorized 
to  subscribe  by  said  act  was  not  disputed,  and  the  railroad  was  built  into 
said  town  before  the  said  bonds  were  issued. 

The  defense  rested  upon  a  section  of  the  act  of  incorporation  which  pro- 
vided as  follows: 
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*'  No  such  subscription  shall  be  made  until  the  question  has  been  submitted 
to  the  legal  voters  of  said  city,  town,  or  township,  in  which  the  subscription  is 
proposed  to  be  made.  And  the  clerk  of  said  city,  town,  or  township  is 
hereby  required,  upon  presentation  of  a  petition  signed  by  at  leaRt  ten  citi- 
zens who  are  legal  voters  and  tax-payers  of  such  city,  town,  or  township, 
stating  the  amount  proposed  to  be  subscribed,  to  post  up  notices  in  three 
public  places  in  each  town  or  township,  which  notices  shall  be  posted  not 
less  than  thirty  days  prior  to  holding  such  election,  notifying  the  legal 
voters  of  such  town  or  township  to  meet  at  the  usual  places  of  holding  elec- 
tions in  such  town  or  township  for  the  purpose  of  voting  for  or  against  such 
subscriptions.  If  it  shall  appear  that  a  majority  of  all  the  legal  voters  of 
such  city,  town,  or  township,  voting  at  such  election,  have  voted  '  for  sub- 
scription,* it  shall  be  the  duty  of  the  president  of  the  board  of  trustees  or 
other  executive  officer  of  such  town,  and  of  the  supervisors  in  the  townships, 
to  subscribe  to  the  capital  stock  of  said  railroad  company  in  the  name  of 
such  city,  town,  or  township,  the  amount  so  voted  to  be  subscribed,  and  to 
receive  from  such  company  the  proper  certificates  therefor.  He  shall  also 
execute  to  said  company,  in  the  name  of  such  city,  town,  or  township,  bonds 
bearing  interest  at  ten  per  cent  per  annum,  which  bonds  shall  run  for  a 
term  of  not  more  than  twenty  years,  and  the  interest  on  the  same  shall  be 
made  payable  annually;  and  which  said  bonds  shall  be  signed  by  such 
president  or  supervisor,  or  other  executive  officer,  and  be  attested  by  the 
clerk  of  the  city,  town,  or  township  in  whose  name  the  bonds  are  issued.*' 

Mr.  Justice  Stroitg,  in  this  case,  observes:  *'In  the  present  case,  the 
person  or  persons  whose  duty  it  was  to  determine  whether  the  statutory 
requisites  to  a  subscription  and  to  an  authorized  issue  of  the  bonds  had  been 
performed  were  those  whose  duty  it  was  also  to  issue  the  bonds  in  the  event 
of  such  performance.  The  statute  required  the  supervisor  or  other  executive 
officer  not  only  to  subscribe  for  the  stock,  but  also,  in  coivjunction  with  the 
clerk,  to  execute  bonds  to  the  railroad  company  in  the  name  of  the  town 
for  the  amount  of  the  subscription.  The  bonds  were  required  to  be  signed 
by  the  supervisor  or  other  executive  officer,  and  to  be  attested  by  the  clerk. 
They  were  so  executed.  The  supervisor  and  the  clerk  signed  them,  and 
they  were  registered  in  the  office  of  the  auditor  of  the  State,  in  accordance 
with  an  act  requiring  that  precedent  to  their  registration  the  supervisor 
must  certify  under  oath  to  the  auditor  that  all  the  preliminaxy  conditions  to 
their  issue  required  by  the  law  had  been  complied  with.  On  each  bond  the 
auditor  certified  the  registry.  It  was  only  after  this  that  they  were  issued. 
And  the  bonds  themselves  recite  that  they  '  are  issued  under  and  by  virtue 
of  the  act  incorporating  the  railroad  company,*  approved  March  24, 1869, 
'  and  in  accordance  with  the  vote  of  the  electors  of  said  township  of  Coloma, 
at  a  regular  election  held  July  28,  1869,  in  accordance  with  said  law.* 
After  all  this,  it  is  not  an  open  question  as  between  a  bona  fide  holder  of  the 
bonds  and  the  township  whether  all  the  prerequisites  to  their  issue  had  been 
complied  with.  Apart  from  and  beyond  the  reasonable  presumption  that 
the  officers  of  the  law,  the  township  officers,  discharged  their  duty,  the  mat- 
ter has  passed  into  judgment.  The  persons  appointed  to  decide  whether  the 
necessary  prerequisites  to  their  issue  had  been  completed  have  decided  and 
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certified  their  decision.  They  have  declared  the  contingency  to  have  hap- 
pened, on  the  occurence  of  which  the  authority  to  issue  the  bonds  was  complete. 
Their  recitals  are  such  a  decision ;  and  beyond  these  a  bona  fide  purchaser  is  not 
bound  to  look  for  evidence  of  the  existence  of  things  in  pais.  He  u  bound 
.to  know  the  law  conferring  upon  the  municipality  powet  to  givo  the  bonds 
on  the  happening  of  a  contingency;  but  whether  that  has  happened  or  not  is 
a  question  of  fact,  the  decision  of  which  is  by  the  law  confided  to  others — to 
those  most  competent  to  decide  it — and  which  the  purchaser  is.  in  general, 
in  no  condition  to  decide  for  himself."  See,  also,  Knox  v.  Aspinwall,  21 
How.,  544;  Moran  r.  Miami  County,  2  Black.,  782;  Mercer  County  v. 
Haekett,  1  Wall.,  88;  Supervisor's  v,  Schenky  5  Wall.,  784;  Mayor  c.  Mus' 
catine,  1  Wall.,  884. 

If  the  legislature  has  conferred  power  upon  a  municipal  corporation  to 
subscribe  for  the  stock  of  a  railroad  corporation  and  to  issue  its  bonds  there- 
for, on  some  conditions  precedent  thereto,  such  as  a  petition  by  a  certain  num- 
ber of  its  legal  voters  and  taxpayers,  or  a  popular  vote  favoring  it,  after  a 
certain  notice  thereof  to  be  given,  if  certain  officers  of  the  corporation  are 
invested  with  the  power  to  determine  upon  the  question  of  the  occurrence  of 
the  precedent  conditions  and  they  do  determine  that  they  have  occurred, 
and  they,  under  the  provisions  of  the  statute,  execute  and  issue  bonds 
of  the  municipality  to  the  railroad  corporation,  in  which  there  is  a  recital 
that  such  conditions  have  been  complied  with,  such  recital  is  conclusive  upon 
the  municipal  ty,  where  the  bonds  are  held  by  a  bona  fide  purchaser,  and  it 
is  inadmissible  for  the  latter  to  show  that  the  precedent  conditions  have  not 
been  complied  with: 

Doctrine  affirmed  in  several  cajses;— This  doctrine  has  been  affirmed 
in  several  recent  cases  by  the  Supreme  Court  of  the  United  States.  Marey  v. 
Town  of  Oswego,  92  U.  S.,  637;  Town  of  Coloma  v.  Eaves,  Id.,  484;  St. 
Josephs  Township  v.  Rogers,  16  Wall.,  644;  Van  Hostrop  v.  Madison 
City,  1  Wall.,  291;  Mercer  County  v.  Hackett,  Id.,  83. 

In  St.  Josephs  Township  v.  Rogers,  supra,  the  court  say:  "Power  [to 
issue  bonds  in  aid  of  the  construction  of  a  railroad]  is  frequently  conferred 
upon  a  municipalty  in  a  special  manner;  or  subject  to  certain  regulations, 
conditions  or  qualifications;  but  if  it  appears  by  their  recitals  that  the  bonds 
were  issued  in  conformity  with  those  regulations  and  pursuant  to  those  con- 
ditions and  qualifications,  proof  that  any  or  all  of  those  recitals  were  incor- 
rect will  not  constitute  a  defense  for  the  corporation  in  a  suit  on  the  bonds 
or  coupons,  if  it  appears  that  it  was  the  sole  province  of  the  municipal  offi- 
cers who  executed  the  bonds  to  decide  whether  or  not  there  had  been  an  an- 
tecedent compliance  with  the  regulation,  condition  or  qualification  which  it 
is  alleged  was  not  fulfilled." 

The  doctrine  affirmed  in  March  v.  Fulton  County,  ante,  is  not  inconsistent 
with  this,  as  in  that  case  there  were  no  recitals  in  the  bonds,  and  no  decis- 
ion by  any  of  the  officers  of  the  municipality  that  the  precedent  conditions 
had  been  complied  with.  Besides  these  the  authority  was  given  to  sub- 
scribe for  the  stock  and  issue  bonds  to  a  certain  railroad,  but  in  fact  it  ap- 
peared that  the  stock  was  subscribed  and  bonds  issued  to  a  different  oorpo- 
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raiion  from  tliat  for  which  the  vote  was  takeiit  and  for  which  the  people  had 
voted. 

The  deciaiona  of  various  State  courts  have  sustained  the  fore^ing  doc- 
trine. Commissioners  v,  Nichols^  14  Ohio,  n.  s.,  260;  Society  for  Savings 
V.  New  London,  29  Conn.,  174;  Railroad  Company  9.  Evansville,  15  Ind., 
S95.  An  exception,  however,  is  in  ^ew  York,  where  a  contrary  doctrine 
was  held  in  Starin  v.  Town  of  Genoa,  23  N.  T.,  439,  and  Gould  v.  Town  of 
Sterling,  Id.,  456;  The  People  v.  Mead,  24  N.  T.,  114;  same  v.  same,  36  N. 
Y.,  224;  in  which  case  Judge  Gjooveb  observed:  '*  But  for  the  previous  ad- 
judication of  this  court  I  should  have  held  that  the  affidavit  filed  with  the 
clerk  of  Cayuga  county  pursuant  to  the  second  section  of  chapter  375,  of  the 
laws  of  1852,  was  conclusive  evidence  of  the  assent  of  the  taxpayers  of  the 
town,  required  by  the  act  in  favor  of  the  bona  fide  holder  of  the  bonds  issued 
under  its  provisions.'*  '' 

Thus  it  would  appear  that  even  the  courtaof  New  York  would  accept  the 
doctrines  of  the  federal  courts,  except  for  the  former  acljudications. 

Precedent  fttcta  recited  in  mnnicipal  railroad  bonds  cannot 
be  controverted. — ^This  doctrine  was  sustained  in  the  case  of  Marcy  v. 
Township  of  Oswego,  92  U.  S.,  637.  By  a  statute  of  .the  State  of  Kansas  it 
is  provided  that  whenever  fifty  of  the  qualified  voters,  being  freeholders,  of 
any  municipal  township  in  any  county  in  the  State,  shall  petition  the  board 
of  county  commissioners  of  such  county  to  submit  to  the  qualified  voters  of 
the  township  a  proposition  to  take  stock,  in  the  name  of  the  township,  in  any 
railroad  proposed  to  be  constructed  into  or  through  the  township,  designa- 
ting in  the  petition,  among  other  things,  the  amount  of  stock  to  be  taken,  it 
shall  be  the  duty  of  the  board  to  cause  an  election  to  be  held  in  the  township 
to  determine  whether  such  subscription  should  be  made;  provided  that  the 
amount  of  bonds  voted  shall  not  exceed  such  a  sum  as  would  require  a  levy 
of  more  than  on^  per  cent  per  annum  on  the  taxable  property  of  the  town- 
ship to  pay  the  yearly  interest  on  the  bonds. 

The  statute  further  directs  the  board  of  county  commissioners  to  make  an 
order  for  holding  the  election,  specifying  therein  the  amounrof  stock  pro- 
posed to  be  subscribed  and  the  form  of  the  ballots  to  be  used;  and  if  three- 
fifths  of  the  elect(frs  voting  at  such  election  vote  for  the  subsciiption,  it  is 
made  the  duty  of  the  board  of  county  commissioners  to  order  the  county 
clerk  to  make  it  in  the  name  of  the  township;  and  cause  such  bonds  as  are  re- 
quired by  the  vote  and  subscription  to  be  issued  to  the  railroad  corporation, 
in  the  name  of  the  township,  signed  by  the  chairman  of  the  board  and  at- 
tested by  the  clerk,  under  the  seal  of  the  county.  Such  bonds  were  issued, 
to  the  amount  of  $100,000,  in  which  it  was  stated  that  they  were  issued  by 
virtue  of  the  statute  (approved  February  25,  1870),  and  in  pursuance  of  and 
in  accordance  with  the  vote  of  three-fifths  of  the  legal  voters  of  the  township, 
at  a  special  election  held  for  that  purpose. 

In  a  suit  brought  on  some  of  the  coupons  thereof  by  a  bona  fide  holder  for 
value,  it  was  held  that  it  could  not  be  shown  as  a  defense  that  at  the  time 
of  the  voting  and  issuing  the  bonds  the  taxable  property  of  the  township  was 
not  sufficient  in  amount  to  warrant  the  issuing  of  all  said  bonds;  that  the 
plaintiff  was  not  bound  to  look  beyond  the  act  of  the  legislature  and  the  re- 
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dials  of  the  bonds  when  he  purchased  the  same,  and  that  these  facts  therein 
stated  could  not  be  controverted. 

Mr.  Justice  Strong,  after  statinp:  the  foreg^oing  facts,  maintains  the  con- 
clusions of  the  court  in  this  case  as  follows: 

'*  Each  bond  also  declared  that  the  board  of  county  commissioners  of  tho 
county  of  Labette  (of  which  county  the  township  of  Oswego  is  a  part)  had 
caused  it  to  be  issued  in  the  name  and  in  behalf  of  said  township,  and  to  be 
signed  by  the  chairman  of  the  said  board  of  county  commissioners,  and  at- 
tested by  the  county  clerk  of  the  said  county,  under  its  seal.  Accordingly, 
each  bond  was  thus  signed,  attested,  and  sealed.  Nor  is  this  all.  The 
bonds  were  registered  in  the  office  of  the  auditor,  and  certified  by  him  in 
accordance  with  provisions  of  an  act  of  the  legislature.  His  certificate  on 
the  back  of  each  bond  declared  that  it  had  been  regularly  and  legUy  issued, 
that  the  signatures  thereto  were  genuine,  and  that  it  had  been  duly  reg- 
istered in  accordance  with  the  act  of  the  legislature. 

'*  In  view  of  these  facts,  and  of  the  decisions  heretofore  made  by  this  court, 
the  first  question  certified  to  us  cannot  be  considered  an  open  one.  We 
have  recently  reviewed  the  subject  in  Town  of  Coloma  v.  Eaves,  supra  p. 
484,  and  reasserted  what  had  been  decided  before;  namely,  that  where  leg- 
islative authority  has  heen  given  to  a  municipality  to  subscribe  for  the  stock 
of  a  railroad  company,  and  to  issue  municipal  bonds  in  payment  of  the  sub- 
scription, on  the  happening  of  some  precedent  contingency  of  fact,  and 
where  it  may  be  gathered  from  the  legislative  enactments  that  the  officers 
or  persons  designated,  to  execute  the  bonds  were  invested  with  power  to  de- 
cide whether  the  contingency  had  happened,  or  whether  the  fact  existed 
which  was  a  necessary  precedent  to  any  subscription  or  issue  of  the  bonds, 
their  decision  is  final  in  a  suit  by  the  bona  fide  holder  of  the  bonds  against 
the  municipality,  and  a  recital  in  the  bonds  that  the  requirements  of  the 
legislative  act  have  been  complied  with  is  conclusive.  And  this  is  more  em- 
phatically true  when  the  fact  is  one  peculiarly  within  the  knowledge  of  the 
persons  to  whom  the  power  to  issue  the  bonds  had  been  conditionally 
granted.  Applying  this  settled  rule  to  the  present  case,  it  is  free  from  diffi- 
culty. The  act  of  the  legislature  imder  which  the  bonds  purport  to  have 
been  issued  was  passed  Feb.  25,  1870.  Laws  of  Kansas,  1870,  p.  189.  The 
first  section  enacted  that  whenever  fifty  of  the  qualified  voters,  being  free- 
holders, of  any  municipal  township  in  any  county  should  petition  the  board 
of  county  commissioners  of  such  county  to  submit  to  the  qualified  voters  of 
the  township  a  proposition  to  take  stock  in  the  name  of  such  township  in 
any  railroad  proposed  to  be  constructed  into  or  through  the  township,  des- 
ignating in  the  petition,  among  other  things,  the  amount  of  stock  proposed 
to  be  taken,  it  should  be  the  duty  of  the  board  to  cause  an  election  to  be 
held  in  the  township  to  determine  whether  such  subscription  should  be 
made;  provided,  that  the  amount  of  bonds  voted  by  any  township  should 
not  be  above  such  a  sum  as  would  require  a  levy  of  more  than  one  per  cent 
per  annum  on  the  taxable  property  of  such  township  to  pay  the  yearly  in- 
terest. 

'*  The  second  section  directed  the  board  of  county  commissioners  to  make 
an  order  for  holding  the  election  contemplated  in  the  preceding  section,  and 
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to  specify  therein  the  amount  of  stock  proposed  to  be  subecribed,  and  also 
to  prescribe  the  form  of  the  ballots  to  be  used. 

*'  The  fifth  section  enacted  that  if  three- fifths  of  the  electors  voting  at  such 
election  should  vote  for  the  subscription,  the  board  of  county  commissioners 
should  order  the  county  clerk  to  make  it  in  the  name  of  the  township,  and 
should  cause  such  bonds  as  might  be  required  by  the  terms  of  the  vote  and 
subscription  to  be  issued  in  the  name  of  such  township,  to  be  signed  by  the 
chairman  of  the  board  and  attested  by  the  clerk,  under  fhe  seal  of  the 
county. 

"  These  provisions  of  the  legislative  act  make  it  evident  not  only  that  the 
county  board  was  constituted  the  agent  to  execute  the  power  granted,  but 
that  it  was  contemplated  the  board  should  determine  whether  the  facts 
existed  which,  under  the  law,  warranted  the  issue  of  the  bonds.  The  board 
was  to  order  the  election,  if  certain  facts  existed,  and  only  then.  It  was 
required  to  act,  if  fifty  freeholders  who  were  voters  of  the  township  peti- 
tioned for  the  election;  if  the  petition  set  out  the  amount  of  stock  proposed 
to  be  subscribed;  if  that  amount  was  not  greater  than  the  amount  to  which 
the  township  was  limited  by  the  act;  if  the  petition  designated  the  railroad 
company;  if  it  pointed  out  the  mode  and  terms  of  payment.  Of  course  the 
board,  and  it  only,  was  to  decide  whether  these  £hings  precedent  to  the 
right  to  order  an  election  were  actual  facts.  No  other  tribunal  could  make 
the  determination,  and  the  members  of  the  board  had  peculiar  means  of 
knowledge  beyond  what  any  other  person  could  have.  Moreover,  these  de- 
cisions were  to  be  made  before  they  acted,  not  ailer  the  election  and  after 
the  bonds  had  been  issued. 

'*The  order  for  the  election  then  involved  a  determination  by  the  ap- 
pointed authority  that  the  petition  for  it  was  sufficiently  signed  by  fifty  free- 
holders who  were  voters;  that  the  petition  was  such  a  one  as  was  contemplated 
by  the  law;  and  that  the  amount  proposed  by  it  to  be  subscribed  was  not 
beyond  the  limit  fixed  by  the  legislature. 

"  So,  also,  the  subsequent  issue  of  the  bonds  containing  the  recital  above 
quoted,  that  they  were  issued  *'by  virtue  of  and  in  accordance  with ''  the 
legislative  act,  and  in  **  pursuance  of  and  in  accordance  with  the  vote  of 
three-fifths  of  the  legal  voters  of  the  township,''  was  another  determina- 
tion not  only  of  the  result  of  the  popular  vote,  but  that  all  the  facts  existed 
which  the  statute  required  in  order  to  justify  the  issue  of  the  bonds. 

"  It  is  to  be  observed  that  every  prerequisite  fact  to  the  execution  and  issue 
of  the  bonds  was  of  a  nature  that  required  examination  and  decision.  The 
existence  of  sufficient  taxable  property  to  warrant  the  amount  of  the  sub- 
scription and  issue  was  no  more  essential  to  the  exercise  of  the  authority 
conferred  upon  the  board  of  county  commissioners  than  was  the  petition  for 
the  election,  or  the  fact  that  fifty  freeholders  had  signed,  or  that  three-fifths 
of  the  legal  voters  had  voted  for  the  subscription.  These  are  all  extrinsic 
facts,  bearing  not  so  much  upon  the  authority  vested  in  the  board  to  issue 
the  bonds,  as  upon  the  question  whether  that  authority  should  be  exercised. 
They  are  all,  by  the  statute,  referred  to  the  inquiry  and  determination  of  the 
board,  and  they  were  all  determined  before  the  bonds  and  coupons  came 
into  the  hands  of  the  plaintiff.    He  was,  therefore,  not  bound  when  he  pur- 
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chased  to  look  beyond  the  act  of  the  legislature  and  the  recitals  which  the 
bonds  contained.  It  follows  that  the  first  question  certified  to  us  should  be 
answered  in  the  negative.'* 

In  Buchanan  r.  CUy  of  Litchfield^  ante^  the  city  had  received  the  money 
for  which  the  bonds  were  sold,  and  used  it  in  the  construction  of  water- works 
for  the  benefit  of  the  city,  and  the  question  suggested  by  the  court  is,  whether 
the  city  is  legally  bound  to  refund  the  amount  of  money  so  received  to  the 
proper  parties.  This  question  will  be  found  discussed  in  ante  selected  case 
nineteen  and  notes  thereto,  and  selected  cases  twenty  and  twenty-one,  where 
the  preponderance  of  authority  and  weight  of  argument  is  in  favor  of  a  re- 
covery in  such  cases. 

In  Orleans  v.  Flatty  99  U.  S.,  676,  parties  claiming  to  be  a  majority  of  the 
taxpayers  of  the  town  of  Orleans,  in  the  State  of  New  York,  and  to  own  the 
greater  part  of  the  taxable  property  of  the  town,  petitioned  the  county  judge, 
in  pursuance  of  the  provisions  of  a  statute  of  that  State,  for  an  order  that  the 
bonds  of  the  town  to  the  amount  of  $80,000  should  be  issued  to  enable  it  to 
subscribe  and  pay  for  that  amount  of  capital  stock  of  a  railroad  company. 
After  hearing  the  petitioners  and  their  opponents  at  the  appointed  time 
(July  1,  1871),  the  county  judge  ordered  the  bonds  to  be  issued,  and  in  pur- 
suance of  the  requirements  of  the  statute,  appointed  three  commissioners  to 
execute  and  deliver  the  bonds.  Certain  dissatisfied  parties  thereupon  made 
an  application  to  the  Supreme  Court  for  a  writ  of  certiorari^  which  was  al- 
lowed September  30,  1871,  and  served  upon  the  county  judge,  who  made  a 
proper  return  to  the  same.  The  judgment  of  the  county  judge  was  affirmed 
by  the  Supreme  Court.  In  July,  1872,  the  case  was  taken  to  the  Court  of 
Appeals  of  that  State,  and  in  February,  1873,  that  court  reversed  the  pre- 
vious judgments  and  ordered  the  petition  to  be  dismissed.  In  the  meantime, 
on  the  3d  of  April,  1872,  the  commissioners  appointed  by  the  county  judge 
subscribed  for  800  shares  of  the  stock  of  the  railroad  company,  amounting  to 
$80,000,  and  on  the  next  day  issued  and  delivered  in  payment  thereof  160 
bonds  of  town  qf  $500  each,  and  received  for  tlie  town  scrip  for  the  stock. 
On  the  face  of  each  bond  there  was  a  certificate  that  it  had  been  duly  regis- 
tered in  the  office  of  the  clerk  of  the  county,  and  they  purported  to  be  issued 
by  virtue  of  certain  acts  of  the  legislature  particularly  designated,  and  set 
forth  that  the  **  commissioners,  under  the  acts  above  referred  to,  for  the 
town  of  Orleans,  *  ♦  *  upon  the  faith  and  credit,  and  on  behalf  of 
said  town,  and  confirmed  by  a  majority  of  the  taxpayers,  representing  a 
majority  of  the  taxable  property  of  the  stime,  according  to  said  acts,  for 
value  received,  do  promise,"  etc. 

On  the  4th  of  February,  1874,  the  plaintiff,  who,  in  good  faith  and  for  a  val- 
uable consideration  purchased  certain  of  these  bonds,  and  brought  suit  upon 
interest  coupons  belonging  thereto,  in  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  New  York,  where  the  court  directed  the  jury  to  find 
for  the  plaintiff,  and  judgment  was  rendered  accordingly.  On  error,  in  the 
Supreme  Court  of  the  United  States,  Mr.  Justice  Swayne  said:  **A  pre- 
liminary injunction  might  and  should  have  been  procured  forbidding  the 
commissioners  to  issue  the  bonds,  and  the  railroad  company,  if  it  received 
them,  from  parting  with  them  until  the  case  made  by  the  certiorari  was 
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brought  to  a  close.  This  woald  have  involyed  only  an  ordinaiy  exer- 
cise of  equity  jurisdiction.  The  State  of  UHnoia  v.  Delafield,  8  Paige  (N. 
Y.),  527;  8.  c,  on  appeal,  2  Hill  (N.  Y.),  160.  The  omission  was  gross 
laches.  This  negligence  is  the  source  of  all  the  difficulties  of  the  plaintiff 
in  error  touching  the  bonds.  The  loss,  if  any  shall  ensue,  will  be  due  not 
to  the  law  or  its  administration,  but  to  the  supineness  of  the  town  and  the 
contestants.    County  of  Ray  v.  Van  SycU,  96  U.  S.,  675. 

"Where  one  of  two  innocent  parties  must  suffer  a  loss,  and  one  of  them 
has  contributed  to  produce  it,  the  law  throws  the  burden  upon  him,  and  not 
upon  the  other  party.  Heme  v,  Nichols,  1  Salk.,  289;  Merchants^  Bank 
V.  State  Bank,  10  Wall.,  604.  *  *  ♦  The  doctrine  pf  lis  pendens  has  no 
application  to  commercial  securities.  Murray  v,  Lyhum,  2  Johns.  (N  Y) 
Ch.,  441;  Kieffer  v,  Ehler,  18  Pa.  St.,  388;  Stone  v.  Elliott,  11  Ohio  St., 
252;  Mims  r.  West,  38  Ga.,  18;  Utch  v.  Wells,  48  N.  Y.,  585;  County  of 
Warren  v.  Marcy,  97  U.  S.,  96. 

**  The  county  judge  was  the  officer  charged  by  law  with  the  duty  to  decide 
whether  the  bonds  could  be  legally  issued,  and  his  judgment  was  conclusive 
until  reversed  by  a  higher  court.  Lynd  r.  The  County,  16  Wall.,  6;  Town» 
ship  of  Rock  Creek  v.  Strong,  96  U.  S.,  271.  The  plaintiff  had  no  notice, 
actual  or  constuctive,  of  the  proceedings  in  this  case  subsequent  to  the  first 
judgment,  and  is  in  no  wise  affected  by  them." 

The  instruction  of  the  court  below  was  held  to  be  correct.  See  also,  Mer' 
chants'  Bank  v.  The  State  Bank,  10  Wall.,  604;  Otis  v.  Cullom,  92  U.  S., 
447;  Lambert  r.  Heath,  15  Mee.  &  W.,  486. 

Where  municipal  bonds  were  held  void,  authority  to  issue 
them  being  annulled  by  the  constitution.— In  Town  of  Concord  v. 
Portsmouth  Savings  Bank,  92  U.  S.,  625,  the  facts  were  as  follows:  An  act 
of  the  General  Assembly  of  the  State  of  Illinois  authorized  certain  towns, 
acting  under  a  township  organization  law  of  the  State,  to  appropriate  money 
to  aid  in  the  construction  of  a  certain  railroad,  and  to  be  paid  to  said  railroad 
as  soon  as  its  track  should  have  been  located  and  constructed  through  such 
towns,  provided  the  proposition  to  appropriate  moneys  to  said  company 
should  first  be  submitted  to  the  legal  voters  of  the  respective  towns,  at  a  regular, 
annual  or  special  meeting,  after  ten  days'  notice  thereof,  and  a  mtgonty  of  the 
votes  cast  should  be  in  favor  of  such  appropriation;  and  the  authorities  of  such 
townships  were  authorized  and  required  to  levy  and  collect  a  tax  and  make 
provisions  for  the  prompt  payment  of  the  appropriation  under  the  provisions 
of  the  statute. 

Pursuant  to  a  notice  for  that  purpose  an  election  was  held  November  20, 
1869,  and  a  majority  of  the  voters  of  the  town  of  Concord,  one  of  the  towns 
authorized  by  the  statute  to  appropriate  money  as  aforesaid,  voted  the  sum 
of  $25,000  to  be  donated  to  said  railroad  company,  provided  it  ran  its  railroad 
through  the  viUage  of  Concord,  or  on  its  boundaries,  and  to  and  through  the 
town  of  Sheldon,  in  Sheldon  township. 

On  the  20th  day  of  June,  1870,  the  railroad  company  filed  in  the  town 
clerk's  office  a  written  notice  of  the  acceptance  of  the  donation,  which  was  ad- 
dressed to  the  supervisor  and  town  clerk. 
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The  new  constitntion  of  the  State  of  Illinois,  which  took  effect  July  2, 1870, 
provided  that: 

**  No  county,  city,  town,  township,  or  other  municipalty,  shall  ever  become 
a  subscriber  to  the  capital  stock  of  any  railroad  or  private  corporation,  or  make 
donation  to,  or  loan  its  credit  in  aid  of  such  corporation :  Provided,  however, 
that  the  adoption  of  this  article  shall  not  be  construed  as  affecting  the  right 
of  any  such  municipalty  to  make  such  subscriptions,  where  the  same  have 
been  authorized  under  existing  laws,  by  a  vote  of  the  people  of  such  munici- 
palities prior  to  such  adoption." 

On  the  9th  of  October,  1871,  the  supervisor  and  town  derk  executed  bonds, 
for  the  township  of  Concord,  in  which  it  was  stated  that  they  were  issued  in 
pursuance  of  the  aforesaid  statute,  and  to  which  coupons  were  attached,  for 
the  interest  to  accrue  thereon.  Suit  was  brought  on  some  of  these  coupons 
and  judgment  rendered  thereon  by  the  Circuit  Court  of  the  Northern  district 
of  Illinois. 

On  error,  in  the  Supreme  Court,  the  principal  question  presented  was 
whether  the  statute  gave  the  supervisor  and  clerk  of  the  town  power  to  exe- 
cute and  deliver  town  bonds  on  the  9th  day  of  October,  1871,  as  an  appro- 
priation or  donation  to  the  raihroad  company,  the  new  constitution  having 
prohibited  **  donations  to  or  loans  of  credit  in  aid  of  such  corporation,''  al- 
though the  right  to  make  subscriptions  was  reserved  in  cases  *' where  the 
same  may  have  been  authorized  under  existing  laws  by  a  vote  of  the  people 
of  such  municipalities  prior  to  such  adoption.*' 

The  court  held,  that  under  the  statute  the  town  could  not  make  an  ap- 
propriation or  donation  to  aid  the  railroad  until  it  was  located  and  con- 
structed through  the  town;  that  the  constitution  prohibed  donations  of 
towns  to  railroad  companies  after  it  went  into  effect,  and  that  at  the  time 
the  donation  of  the  bonds  were  issued  to  the  railroad  company  there  was  no 
authority  in  the  town  to  issue  the  same. 

No  claim  was  made  in  this  case  of  any  special  right  of  the  plaintiff  as  a 
bona  fide  holder  of  the  coupons;  and  under  the  facts  of  the  case  and  the 
ruling  of  the  court,  the  claim  of  a  bona  fide  holder  of  the  bonds  and  coupons, 
would  not  alter  the  case,  as  the  town  had  no  power  under  any  circumstances 
to  issue  the  bonds,  and  they  would  be  null  and  void  in  the  hands  of  any 
party. 

Where,  under  a  different  state  of  facts,  municipal  railroad 
bonds  were  held  valid. — Immediately  following  the  above  case  was  that 
of  County  of  Moultrie  v.  Savings  Bank,  92  U.  S.,  631,  in  which  the  con- 
stitutional prohibition  aforesaid  was  set  up  as  a  defense  to  municipal  bonds 
issued  after  the  adoption  of  the  constitution  of  the  State  of  Illinois.  In  this 
case  the  authority  to  issue  bonds  of  the  county  of  Moultrie,  in  that  State, 
was  given  by  the  act  incorporating  the  railroad  company  as  follows: 

"The  board  of  supervisors  of  Moultrie  county  are  hereby  authorized  to 
subscribe  to  the  capital  stock  of  said  company  [the  Decatur,  Sullivan,  and 
Mattoon  Railroad  Company]  to  an  amount  not  exceeding  $80,000.  and  to 
issue  the  bonds  of  the  county  therefor,  bearing  interest  at  a  rate  not  exceed- 
ing ten  per  cent  per  annum,  such  bonds  to  be  issued  in  such  denominations 
and  to  mature  at  such  times  as  the  board  of  supervisors  may  determine: 
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Provided,  That  the  same^  shall  not  be  issued  until  the  said  road  shall  be 
opened  for  traffic  between  the  city  of  Decatur  and  the  town  of  Sullivan 
aforesaid." 

This  act  took  effect  March  26,  1869.  On  the  16th  of  December  following 
the  board  of  supervisors  informally  resolved  to  subscribe  $80,000  to  the 
capital  stock  of  said  company,  which  resolutions  were  subsequently  formally 
entered  upon  the  minutes  of  the  board.  They  provided  for  the  issuing  of 
bonds  in  full  payment  of  the  subscription.  Under  a  subsequent  action  on  the 
25th  of  December,  1872,  the  bonds  were  issued,  in  accordance  with  t^e  previous 
resolution  of  the  board.  In  the  meantime  the  new  constitution,  referred  to 
in  the  last  preceding  case,  on  July  2,  1870^  came  into  operation,  and  this 
was  claimed  to  render  the  bonds  null  and  void.  But  the  court  held  the  res- 
olutions of  the  board  of  supervisors  amounted  to  a  contract,  so  far  as  related 
to  the  holder  of  the  bonds  who  purchased  them  in  good  faith  before  ma- 
turity, and  without  notice  of  any  defense;  that  the  constitution  of  the  State 
could  not  impair  the  obligation  of  the  contract;  and  that  the  power  to  sub- 
scribe carried  with  it  authority  to  issue  the  bonds,  and  the  subscription  being 
valid  the  bonds  were  equally  so. 

Referring  to  the  subscription  in  this  case  Mr.  Justice  Strong  observes: 
*'  The  authorized  body  of  a  municipal  corporation  may  bind  it  by  an  ordi- 
nance, which,  in  favor  of  private  persons  interested  therein,  may,  if  so  in- 
tended, operate  as  a  contract,  or  they  may  bind  it  by  a  resolution,  or  by 
vote  clothe  its  officers  with  power  to  act  for  it.  The  former  was  the 
clear  intention  in  this  case.  The  board  clothe^  no  officer  with  power  to  act 
for  it.  The  resolution  to  subscribe  was  its  own  act — ^its  immediate  subscrip- 
tion." 

Se,  also.  Western  Saving  Fund  Societg  v.  The  City  of  Philadelphia,  31  Pa. 
St.,  174;  Sacramento  v.  Kirk,  7  Cal.,  419;  Logansport  v.  Blakemore,  17 
Ind.,  318;  Justices  of  Clark  County  v,  Clark  County  Court,  11  B.  Mon.,  143. 
A  subscription  by  the  county  on  the  books  of  the  company  is  not  necessary. 
Nugent  v.  The  Supervisors  of  Putnam  County,  19  Wall.,  241. 

The  English  cases  we  have  copied,  Webb  et  al.  v.  The  Commissioners  of 
Heme  Bay^  and  The  Royal  British  Bank  v.  Turquand,  further  illustrate 
the  doctrine  in  its  application,  both  to  municipal  and  private 'corporations, 
and  indicate  that  the  English  courts  are  in  harmony  with  the  American  on 
this  question. 
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CHAPTER  XIL 


MUNICIPAL  CORPORATIONS  NOT   LIABLE  FOR  ULTRA  VIRES 
TRESPASSES,  DONE  EVEN  COLORE  OFFICII. 


TWBNTT-NINTH  SELECTED  CASE. 

Horn  V.  Thb  City  of  Baltimore.* 

The  mayor  and  city  council  of  Baltimore  are  the  agents  and  repiesentatives 
of  the  inhabitants  or  corporators  of  the  city  of  Baltimore,  intrusted  with 
powers  specially  defined  and  limited,  which  can  be  exercised  in  the  man- 
ner and  form  only  prescribed  by  law. 

When  they  transcend  these  powers,  their  acts,  although  done  colore  officii, 
and  upon  pretense  of  law,  are  no  more  binding  upon  the  corporators 
than  would  be  the  acts  of  an  agent  in  any  other  case  upon  his  principal 
when  done  beyond  the  scope  of  the  authority  conferred. 

Where  the  mayor  and  city  council  of  Baltimore  have  no  power  to  authorize  an 
act  to  be  done,  it  being  ultra  vires,  they  have  no  power  to  adopt  it  after 
it  is  done. 

Appeal  Jrom  the  Superior  Gov/rt  of  Baltimore  City. 

This  was  an  action  brongbt  against  the  appellees  by  the  ap- 
pellant to  recover  damages  done  to  a  certain  lot  of  ground 
belonging  to  him,  by  the  reason  of  the  grading  of  North 
Avenue. 

Exception:  The  plaintiff,  to' support  the  issue  on  his  part, 
offered  in  evidence  the  transcript  of  the  record  in  the  case  of 
Mayor  and  City  Council  of  Baltimore  et  al.  v.  Porter  et  al., 
decided  by  this  court  9th  of  April,  1862;  and  it  was  agreed 

*Beported  in  80  McL,  218  (1869). 
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for  the  purposes  of  this  appeal  that  either  party  might  use  and 
refer  to  any  part  of  the  record,  and  to  any  of  the  papers  proved 
therein,  as  if  the  same  had  been  regularly  proved  in  this  case. 
He  then  offered  evidence  to  show  the  nature,  character  and  ex- 
tent of  the  injury  done  to  his  property.  To  the  admissibility 
of  this  evidence  the  defendants  objected,  on  the  ground  that 
even  if  it  were  true  it  did  not  create  any  right  of  action  against 
them ;  that  the  city  could  not  be  made  i*esponsible  in  any  form 
of  action  to  the  plaintiff  for  the  injury  that  might  have  been 
done  to  his  property  by  the  grading  of  North  Avenue. 

The  court  (Martin,  J.)  sustained  the  defendants'  objection, 
and  decided  that  the  evidence  was  inadmissible,  and  ordered  a 
judgment  of  non  proa  to  be  entered. 

To  this  ruling  and  opinion^f  the  court  the  plaintiff  excepted, 
and  the  verdict  and  judgment  being  against  him,  he  appealed. 

The  cause  was  argued  before  Babtol,  0.  J.,  Bbent,  Gbason 
and  Alvky,  J. 

William  F.  Frick^  for  the  appellant. 

The  principles  announced  in  the  various  cases  in  this  court, 
in  which  the  city  has  been  held  not  bound  by  the  unauthor- 
ized acts  of  its  officers,  though  done  colore  offioii^  etc.,  do  not 
apply  to  this  case.  In  those,  the  attempts  were  made  to  hold 
the  city  for  the  contracts  of  its  officers,  made  beyond  the  scope 
of  their  authority;  and  all  the  decisions  proceed  upon  the 
ground  that  all  parties  dealing  with  the  city's  officers  do  so  at 
their  perils  and  are  bound  to  know  the  precise  scope  of  their 
authority  and  whether  it  is  rightfully  exercised,  etc.  Mayor 
and  City  Council  of  Baltimore  v.  Fschbach^  18  Md.,  276; 
Mayor  and  City  Council  of  Baltimore  v.  Heynolds,  20 
Md.,  1. 

A  different  set  of  principles  apply  when  the  claim  is  not 
founded  on  contract,  but  on  norfeaaance  or  misfeasance.  The 
injured  party  is  in  no  default  in  the  latter  as  in  the  former 
case.  A  municipal  corporation  may  be  held  for  a  tort/  and 
as  the  corporation  is  an  entity  which  cannot  of  itself  be  guilty 
of  a  misfeasance,  its  responsibility  in  such  case  must  neces- 
sarily grow  out  of  the  tortious  act  of  its  officers  or  agents.  The 


510  ULTBA  VIBES. 

sensible  rule  is  this,  if  the  wrongful  act  be  committed  by  a 
city  oflScer,  either  colore  offioiij  that  is,  by  the  general  or  spe- 
cial nature  and  functions  of  his  office,  or  by  some  express  city 
enactment,  competent  authority  to  act  in  the  matter,  wherein 
the  wrong  is  done,  and  especially  if  he  be  so  acting  with  an 
honest  intention  to  benefit  the  public,  the  city  and  not  the 
officer  should  be  held  respojisible  for  the  damage  done.  Angell 
and  Ames  on  Corporations,  page  250,  Sec.  10;  edition  of  1861, 
page  308,  Sec  311. 

In  this  case  the  city  commissioner,  who  was  clothed  with 
the  authority  and  charged  with  the  office  of  grading  the 
streets  on  certain  application  of  property-holders,  acted  hon- 
estly for  the  public  good,  and  in  strict  compliance  with  exist- 
mg  ordiTumees^  in  the  belief  that. his  proceedings  were  lawful, 
and  with  no  means  of  knowing  otherwise  until  the  courts, 
after  a  long  and  doubtful  controversy,  pronounced  them  to  be 
otherwise.  His  proceedings  were  bona  fide  in  pursuance  of  a 
general  authority  over  the  subject-matter.  This  case  comes 
fully  within  the  principle  of  the  decision  of  C.  J.  Shaw  in  Thayer 
V,  Boston^  19  Pick.,  511. 

But  whether  the  plaintiff's  cause  of  action  be  regarded  as 
growing  out  of  a  misfeasance  of  the  city  commissioner,  or  the 
misfeasance  of  the  city  in  its  corporate  capacity,  it  would  seem 
to  be  clear  that  the  ordinance  of  December  9,  1858,  ratifying 
the  proceedings  of  the  city  commissioner  in  grading  the  ave- 
nue, established  the  liability  of  the  corporation  itself. 

The  act  of  ratification  in  this  case  could  not  give  validity  to 
the  tax  which  the  city  sought  to  collect,  for  the  tax -payer  had 
a  right  to  require  that  the  proceedings  should  be  perfectly  reg- 
ular from  the  beginning.  It  was  too  late,  as  to  him,  to  cure 
the  fatal  defect  which  invalidated  the  tax.  But  the  act  of  rat- 
ification, which  did  not  bind  the  tax-payer,  hound  the  city.  It 
committed  the  corporation  to  an  adoption  of  the  responsibility 
for  the  entire  proceedings  of  the  city  commissioner. 

Robert  D.  Morrison  and  Wm.  Henry  NorriSy  for  the  appel- 
lee. 

The  declaration  avers  that  the  appellee,  "  in  the  exercise  of 
a  pretended  corporate  power  and  authority  to  grade  said  ave- 
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nne  by  its  public  officers  and  agents,  but  without  any  sucli 
authority,  and  in  violation  of  the  rights  of  the  plaintiffs," 
caused  by  embankment  the  injury  to  plaintiff's  lot.  In  Eng- 
lish practice  this  declaration  would  have  been  met  by  a  de- 
murrer, a  municipal  corporation  not  being  liable  for  contracts 
or  torts  when  connected  with  matters  outside  of  chartered 
powers.  But  in  this  State  the  objection  can  be  taken  to  the 
admissibility  of  any  evidence  to  sustain  such  a  declaration. 
Evans'  Prac.  (new  ed.),  390,  391 ;    Turner  v.  Walker,  3  G.  & 

A  municipal  corporation  is  not  liable  for  contracts  or  torts 
outside  of  its  chartered  powers.  Mayor  and  C.  C.  of  Bait.  v. 
Porter^  18  Md.,  284;  Mayor  and  C.  G.  of  Bait  v,  Eschhachy 
18  Md.,  276 ;  Ifavigation  Co.  v.  Dandridge,  8  G.  &  J.,  248 ; 
McSpedon  v.  City  of  New  Yorky  7  Bosw.  (N.  Y.),  601 ; 
Reynolds  v.  Mayor  and  C.  C,  of  Bdlt.y  20  Md.,  1 ;  Hilliard  on 
Torts,  409,  409. 

It  was  the  duty  of  the  appellant  to  have  arrested  the  work 
by  injunction,  or  to  have  sued  the  contractors  as  individuals. 
Lester  v.  Mayor  and  C.  C.  of  Balt.^  29  Md.,  415. 

Bbent,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  against  the  mayor  and  city  council 
of  Baltimore,  to  recover  for  damages  done  to  a  certain  lot  of 
ground,  belooging  to  the  appellant,  by  reason  of  the  grading 
of  North  Avenue,  which  so  intersected  it  as  to  impair,  if  not 
wholly  destroy,  its  value. 

The  decision  of  this  court  in  Porter's  case  (18  Md.,  284), 
relieves  us  from  the  necessity  of  examining  the  various  laws 
and  evidences  cited  in  the  argument  for  the  purpose  of  ascer- 
taining the  power  and  authority  of  the  appellees  to  grade  the 
avenue  in  question.  It  was  there  held  that  they  had  no  such 
authority  under  the  law,  and  that  the  acts  done  by  them  in 
the  direction  and  prosecution  of  the  work  were  illegal  and 
void'. 

The  declaration  also,  in  this  case,  avers  that  the  injury  com- 
plained of  was  committed  in  "  the  exercise  of  a  pretended  cor- 
porate power  and  authority  to  grade  said  avenue  by  its  public 
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officers  and  agents,  bnt  without  any  such  authority,"  so  that 
the  only  question  presented  for  our  decision,  is  the  liability  of 
the  appellees  for  damages  resulting  from  an  act  done  colore 
offiidiy  but  void  because  without  authority  and  beyond  the 
scope  of  their  power. 

In  determiuing  this  question,  the  relation  which  those  who 
fill  the  offices  of  mayor  and  city  council  hold  to  the  corpora- 
tion, must  be  kept  in  view.  The  inhabitants  of  the  city  of 
Baltimore,  incorporated  under  the  name  of  "  the  mayor  and 
city  council  of  Baltimore,"  are  authorized  to  select  a  mayor 
and  members  of  the  city  council  as  the  medium  and  organ 
through  which  their  corporate  powers  are  to  be  exerted. 

These  persons  thus  selected  become  the  agents  and  representa- 
tives of  the  corporators.  As  such  they  are  intrusted  with  certain 
powers,  which  are  specially  defined  and  limited,  and  which  can 
be  exercised  by  them  in  the  manner  and  form  only  prescribed  by 
law.  To  the  extent  alone  of  these  powers  can  they  bind  their 
principal,  and  so  long  as  they  keep  within  them,  the  corpora- 
tion is  responsible  for  their  acts.  But  whenever  they  tran- 
scend them,  their  acts,  although  done  colore  officii^  and  upon 
pretense  of  law,  are  no  more  binding  upon  the  corporators 
than  the  acts  of  an  agent  in  any  other  case  can  bind  his  prin- 
cipal, when  done  beyond  the  scope  of  the  authority  conferred. 

We  think  the  law  applicable  to  this  case  is  properly  stated 
by  Denio,  0.  J.,  in  Howell  and  Christopher  v.  The  City  of 
Buffalo,  16  N.  T.  Eep.,  522.  He  there  says:  "Wlien  the 
officer  so  far  departs  from  his  duty  that  the  law  adjudges  the 
whole  act  void,  the  individlial,  and  not  the  community,  should 
answer.  *  *  *  If  void,  it  was  not  a  public  or  cor- 
porate act.  If  was  the  deed  of  individuals  professing  and 
probably  believing  that  they  acted  by  the  authority  of  law, 
but  in  truth  proceeding  upon  their  own  responsibility,  without 
any  lawful  authority  whatever.  As  they  were  acting  without 
the  scope  of  their  public  agency,  this  concluded  nobody  but 
tliemselves."  The  same  doctrine  is  also  very  clearly  laid  down 
in  Harvey  v.  The  City  of  Rochester^  35  Barbour,  181. 

The  case  of  Thayer  v.  The  City  of  Boston,  19  Pick.,  611, 
which  was  relied  upon  in  the  argument  by  the  appellant's 
counsel,  upon  a  careful  examination,  will  not  be  found  in  con- 
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flict  with  those  cited  above.  It  belongs  to  that  class  of  cases 
in  which  municipal  corporations  have  been  held  liable  for  torts 
committed  by  an  irregular  and  illegal  exercise  of  a  power 
which  the  corporation  possessed.  They  have  no  application 
to  the  case  before  us.  Here  the  injury  complained  of  was  not 
occasioned  by  an  act  done  within  the  scope  of  the  power  and 
authority  of  the  corporation,  but  was  the  result  of  an  act  void 
and  illegal  because  done  without  power  or  authority.  Had  the 
grading  of  North  Avenue  been  witlun  the  power  possessed  by 
the  corporation,  and  the  injury fo  the  plaintiffs  property  re- 
sulted from  the  careless  ^improper  manner  in  which  the 
work  was  done,  it  would  have  presented  a  very  different  ques- 
tion, and  an  action  for  such  injury  could'^^ve  been  maintained. 
It  is  wholly  immaterial  whether  the  ma^or  and  city  council  by 
a  subsequent  ordinance  adopted  and  ratified  the  grading  of  the 
avenue.  If  the  act  was  void,  because  ultra  vireSy  and  they  had 
no  power  to  authorize  it  before  it  was  undertaken  or  com- 
menced, they  certainly  had  no  power  to  adopt  it  after  it  was 
done. 

We  think  there  was  no  error  in  the  instruction  given  by 
the  court  below,  and  the  judgment  must  be  affirmed. 

Judgment  affibked. 


LIABILITY  OF  MUNICIPAL  CORPORATIONS  FOR  TRESPASSES 

DONE  COLORE  OFFICII. 


THIRTIETH  SELECTED  CASE. 

Lee  v.  The  Village  of  SAia)Y  Hill.* 

To  render  a  municipal  corporation  liable  for  the  tortious  acts  of  their  serv- 
ants and  officers,  it  is  enough  that  it  should  appear,  either  that  they 
were  expressly  authorized  by  such  corporation  or  that  they  were  done 
honafide^  in  pursuance  of  a  general  authority  to  act  for  the  corporation 
on  the  subject  in  relation  to  which  they  were  performed.    Mason,  J. 

•  Beported  in  40  N.  T.,  442  (1809). 
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The  charter  of  an  incorporated  village  provided  that  its  officers  should  be  five 
trustees  and  that  such  trustees  should  be  commissioners  of  highways  of  the 
village^and  have  the  same  powers  and  be  subject  to  the  same  duties  as  to 
the  roads,  streets  and  alleys  of  the  village  as  commissioners  of  highways 
in  towns,  and  might  lay  out  or  alter  any  street  or  highway  through  or 
upon  any  garden,  orchard,  yard  or  other  lands  in  the  village.  Under  a 
written  resolution  and  order  of  such  trustees,  the  overseer  of  highways 
wrongfully  entered  upon  the  land  of  the  plaintiff  and  moved  back  a  fence 
erected  by  him  in  front  of  his  lot;  the  trustees  in  making  the  order,  act- 
ing in  good  faith,  erroneously  supposing  the  plaintiff's  fence  was  an  en* 
croachment  upon  the  street,  and  that  they  were  proceeding  in  pursuance 
of  the  authority  conferred  upon  them  by  the  charter:  Held  (James.  J., 
dissenting),  that  the  plaintiff  could  maintain  trespass  against  the  vil- 
lage for  such  removal,  whether  the  trustees  were  to  be  regarded  as  mere 
agents  of  the  corporation,  or  it  was  deemed  the  act  of  the  corporation 
itself. 

Where  the  owner  of  land  in  a  village  causes  a  street  to  be  laid  out  over  it 
and  dedicated  to  the  public  use,  and  the  same,  has  been  used  by  the 
public  as  a  highway  for  not  more  than  five  years,  in  the  absence  of  any 
act  of  the  village  authorities  in  opening  or  working  the  said  street,  or 
accepting  such  dedication,  it  may  be  revoked  by  the  owner,  and  the 
land  does  not  become  a  public  highway. 

Appeal  from  the  judgment  of  the  General  Term,  in  the 
Fourth  District,  affirming  ft  judgment  at  the  Special  Term, 
for  the  defendant,  on  a  verdict  reserved  for  consideration  by 
the  judge  who  presided  at  the  Circuit. 

Tlie  action  was  for  trespass  to  land.  Tlie  complaint  stated 
the  incorporation  of  the  defendant,  the  plaintiff's  ownership 
of  the  locus  in  quo,  and  averred  that  the  defendant  unlawfuUj^ 
wrongfully  and  forcibly  entered  upon  the  premises  owned  by 
the  plaintiff,  took  forcible  possession  thereof,  removed  the 
fences,  dug  up  the  soil,  and  threatened  to  make  a  highway. 
The  answer  contained  a  general  denial,  and  also  alleged  that 
the  land  entered  upon  was  a  public  highway  and  dedicated  by 
the  owner. 

It  appeared  upon  the  trial  that,  in  1865,  the  then  owner 
of  the  premises  caused  to  be  surveyed  and  laid  out  through 
his  lands  ^  street  fifty-five  feet  wide,  of  which  the  locus  in 
quo  formed  a  part,  sixteen  and  one-half  feet  wide;  that  before 
opening  the  street,  the  owner  sold  one  lot,  covenanting  to  open 
such  a  street;  that  the  tract  of  land  through  which  the  street 
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was  laid  out  has  passed  through  several  mesne  conveyances 
into  the  hands  of  the  plaintifi*. 

The  street  opened  by  the  plaintiff's  grantor,  fifty-five  feet 
wide  was  used  of  that  width  until  1860,  when  the  plaintiff 
fenced  in  on  the  west  side  a  strip  a  rod  wide.  This  was  the 
fence  removed,  and  the  strip  so  fenced  in  the  premises  tres- 
passed upon. 

July  6th,  1862,  the  trustees  of  the  defendant  passed  the  fol- 
lowing resolution: 

On  motion. 

Resolved^  That  Cherry  street  be  widened  in  accoi*dance 
with  the  petition  of  R.  0.  Gary  and  others,  and  that  said 
street,  when  widened,  be  three  rods  wide,  measuring  from  the 
east  side  of  the  fence  on  said  street  as  it  now  stands. 

Subsequently,  in  1862,  the  trustees  of  the  defendant  caused 
it  to  be  surveyed  and  recorded.  November  6th,  of  that  year, 
the  trustees  made  the  following  order: 

Whereas^  A  road  used  as  a  highway,  in  the  village  of  Sandy 
Hill,  town  of  Kingsbury,  Washington  county,  leading  from 
Canal  street  to  Mechanic  street,  past  the  residence  of  Robert 
Cary,  was  laid  out  and  dedicated  by  Stephen  B.  Lee,  in  the 
year  1869,  and  accepted  and  used  by  the  public,  and  named 
and  called  Cherry  street,  but  has  never  been  suflSciently  and 
properly  described  and  recorded  as  a  public  road;  now,  there- 
fore, we,  the  trustees  of  the  village,  of  Sandy  Hill,  in  the  town 
of  Kingsbury,  aforesaid,  and  commissioners  of  highways  for 
the  said  village,  at  a  regular  meeting  of  the  said  board  of 
trustees  (all  of  said  trustees  except  Jeremiah  Finch  being  pres- 
ent), held  on  the  6th  day  of  November,  1862,  at  said  village, 
for  the  purpose  of  causing  said  road  to  be  ascertained,  described 
and  entered  of  record  in  the  town  clerk's  office,  and  having 
caused  a  survey  of  the  said  road  to  be  made  and  ascertained, 
do  order  that  the  said  road  be,  and  the  same  is  hereby  ascer- 
tained and  described  as  follows:  Commencing  at  a  post  in  the 
southwest  corner  of  the  door-yard  fence  in  front  of  the  house 
of  Robert  Cary,  and  running  thence  northwardly  along  the 
fence  on  the  west  side  of  the  lands  of  said  Cary,  the  lands  of 
Orson  K.  Mason  and  John  Moon  to  Canal  street;  thence  west- 
wardly  along  Canal  street  three  rods;  thence  southwardly  on 
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a  line  parallel  with  the  said  first  mentioned  line  to  Mechanic 

street. 

Darhts  Mathewson, 

G.  W.  Clabk, 

H.  Chubch, 

Chas.  Stone,  Jr., 

Trtistees. 

November  11, 1862,  they  made  the  following  order: 

To  John  H.  Northup,  Esq.,  overseer  of"  highways  in  and /or 
the  village  of  Sandy  Hill: 

You  are  herebj.required  and  directed  to  remove  the  obstrnc- 

tions  from  Cherry  street,  in  said  village;  to- wit.,  the  fence 

placed  in  and  along  the  westerly  side  of  said  street,  so  as  to 

leave  it  free  and  clear  of  obstructions,  to  the  width  originally 

laid  out,  and. as  the  same  has  been  ascertained  and  recorded. 

Dated,  November  11,  1862. 

Darius  Mathewson, 

G.  W.  Clark, 

H.  Church, 

Chas.  Stone,  Jr., 

Trvsiees. 

And  on  the  18th  of  November  they  made  the  following  or- 
der and  direction : 

,  November  18, 1862. 

To  John  H.  Northup,  overseer  of  hightoays  in  and  for  the 
village  of  Sandy  Hill: 

You  are  hereby  ordered  to  remove  the  fence  and  other  ob- 
structions now  in  or  being  pat  upon  the  south  part  of  Cherry 
Street,  in  the  village  of  Sandy  Hill,  so  as  to  make  a  three  rod 
street,  the  west  line  to  be  a  straight  line. 

D.  Mathewson, 
H.  Church, 
Chas.  Stone,  Jr., 

Trustees. 

Under  these  orders  the  overseer  proceeded  and  committed 
the-trespasses  complained  of,  and  upon  this  evidence  the  court 
ordered  a  verdict  for  the  amount  of  damage  proved  in  favor 
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of  the  plaintiflF,  and  reserved,  for  further  consideration,  the 
question  whether  the  corporation  was  liable,  and  subsequently 
ordered  judgment  for  the  defendant  on  the  ground  that  it  was 
not  liable  for  these  acts  of  the  trustees,  although  wrongful; 
which  judgment  was  affirmed  by  the  General  Term.  The 
charter  of  the  defendant,  so  far  as  its  provisions  have  any 
bearing  on  the  case,  will  be  found  in  chapter  48,  of  the  laws 
of  1856,  and  chapter  130,  of  the  laws  of  1860. 

Hughes  &  NoTthv/p^  for  the  appellant,  to  show  that  trespass 
would  lie  against  a  corporation,  cited.  Eastern  Counties 
Railway  Co,  v.  Broom  (2  Eng.  Law  and  Eq.,  406,  409); 
Sharrod  v.  London  and  If.  W.  R.  Co,  (4  Eng.  Law  and  Eq., 
404);  The  Mayor,  etc.,  v.  Bailey  (2  Denio,  433,  439);  San- 
ford  V.  Eighth  Av.  R.  R.  Co.  (23  JSF.  T.,  343);  Mott  v.  Mayor, 
etc.  (2  Hilton,  368,  364);  Lockwood  v.  Mayor,  etc.  (2  Hilton, 
66);  ffowell  v.  City  ofBvffalo  (15  N.  T.,  612,  519);  Dater 
'0.  Troy  Turnpike  and  R.  R.  Co.  (2  Hill,  629) ;  Seneca  Road 
Co.  V.  A.  amd  R.  R.  R.  Co.  (5  Hill,  170);  Bloodgood  v.  M. 
and  H.  R.  R.  Co.  (18  Wend.,  9);  Hay  v.  Cohoea  Co.  (3  Barb., 
42);  Hay  v.  Cohoea  Co.  (2  Corns.,  159);  Beach  v.  Fulton 
Bank  (7  Cow.,  484);  9  Serg.  &  R,  94;  4  Mann  &  G.,  452; 
Tremain  v.  Cohoes  Co.  (2  Coms.,  163);  Moore  v.  FUchhv/rg 
R.  R.  Co.  (4  Gray,*464);  Howe  v.  Bufalo  and  Erie  R.  R. 
Co.  (38  Barb.,  124);  Watson  v.  Bennett  (12  Barb.,  196);  Roe 
V.  B.  L.  and  C.  J.  R.  Co.  (7  Eng.  Law  and  Eq.,  646);  Cram- 
fordsville  R.  R.  Co.  v.  Wright  (5  Ind.,  250);  State  v.  Morris 
and  Essex  R.  R.  Co.  (3  Zabriskie,  360);  Ooodspeed  v.  East 
Haddam  Bank  (22  Conn.,  530);  Allen  v.  City  of  Decatur 
(23  111.  R,  332);  City  ofPekin  v.  Newell  (26  111.  R,  820); 
Freeland  v.  City  of  Muscatine  (9  Iowa  R,  461);  Regina  v. 
Great  North  of  Eng.  Railway  (58  E.  C.  L.  R,  815);  s.  a,  9 
Q.  B.,  315;  9  A.  &  Ellis,  n.  s.,  312. 

Upon  the  question  of  the  liability  of  a  corporation  for  the 
acts  of  its  agents  they  cited  Fi/rst  Baptist  Chv/rch  of  Sche- 
nectady V.  The  Schsnectady  and  Troy  R.  R.  Co.  (5  Barb.,  79, 
90);  Comrad  v.  Village  of  Ithica^  supra/  Perkins  v.  New 
York  C.  R.  R.  Co.,  supra;  Sharrod  v.  The  London  amd  M. 
W.  Railwan/  Co.,  supra;  P.  W.  and  B.  R.  R.  Co.  v.  Quig^ 
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ley  (21  Howard's  U.  S.  R,  202,  210);  Eowell  v.  Cityo/Buf- 
JiUoy  stt^pra'y  Ang.  and  Atnes  od  Corp.,  250, 330;  2  Kent  Com., 
284;  Zacaur  V.  The  Mayor^  etc.  {3  Duer,406,414:);  Mayor j  etc, 
V.  Bailey  (2  Denio,  433) ;  The  Rochester  White  Lead  Co.  v.  The 
City  of  Rochester  (3  Corns.,  463);  Hay  v.  Cohoes  Co.^  supra; 
Tremam  v.  Cohoes  Co.j  supra/  Lochmood  v.  The  Mayor^ 
etc.  (2  Hilt.,  66);  Mott  v.  The  Mayor,  etc.  (2  Hilt, 
364);  P.  W.  and  B.  R.  R.  Co.  v.  Quigley  (21  How.,  210); 
Clark  V.  The  Corporation  of  Washington  (12  Wheaton, 
40);  s.  o.  (6  Peters'  Con.  R.,  425);  Moore  v.  Fitch- 
hurg  R.  R.  Co.,  supra;  Thayer  v.  City  of  Boston  (19 
Pick.,  511);  Howe  v.  Buffalo^  N.  Y.  and  Erie  R.  R.  Co., 
supra;  Austin  v.  N.  Y.  and  Erie  R.  R.  Co.  (1  Dutcher,  R. 
(N.  J.),  381);  State  v.  Morris  and  Essex  R.  R.  Co.,  supra; 
Watson  V.  Bennett  (12  Barb.,  196);  Roe  v.  The  B.  L.  and  C. 
J.  R.  R.  Co.,  supra;  Con/ro  v.  Port  Huron  Iron  Co.  (12 
Barb.,  27,  53);  A.  and  Ames  on  Corp.,  Sec.  888. 

Upon  the  point  that  the  acts  were  committed  bj  the  defend- 
ant, and  that  the  trustees  were  a  corporation,  they  cited  sec- 
tions 1,  2  and  8,  of  chapter  48,  of  the  laws  of  1856;  chapter 
120,  of  the  laws  of  1860;  Selden,  J.,  in  Weet  v.  Trustees 
of  the  Village  of  Brochport  (16  N.  Y.,  161, 170);  Conrad  v. 
The  Trustees  of  Ithica,  supra;  Perkins  v.  N.  Y.  C.  R.  R. 
Co.,  (24  N.  Y.,  196,  213,  214). 

Mason,  J. — ^The  doctrine  is  too  well  settled  in  this  court  to 
admit  of  discussion,  that  municipal  corporations,  like  the  de- 
fendant, are  liable  in  trespass  for  the  illegal  acts  of  its  officers. 
{Con/rad  v.  The  Trustees  of  The  Village  of  Ithica,  16N.Y. 
R.,  162;  Howell  and  others  v.  The  City  of  Buffalo,  15  N.  Y. 
R.,  512;  Hickox  v.  The  Trustees  of  theVillage  of  Plattshurg, 
16  N.  Y.  R,  161,  note;  Weet  v.  The  Trustees  of  the  Village  of 
BrockpoH,  16  N.  Y.  R,  161 ;  Storrs  v.  The  City  of  Utica,  17 
N.  Y.  R.,  104.)  The  rule  is  laid  down  in  Angel  and  Ames, 
generally,  that  as  natural  persons  are  liable  for  the  wrongful 
acts  and  neglects  of  their  servants  and  agents  done  in  the 
course  and  within  the  scope  of  their  employment,  so  are  cor- 
porations upon  the  same  grounds,  in  the  same  manner,  and  to 
the  same  extent  (page  302,  §  10,  3d  ed).    It  is  not  very  im- 
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portant  in  this  case  to  determine  whether  the  trustees  in  this 
case  acted  as  mere  agents  of  this  corporation,  or  whether  their 
acts  are  to  be  regarded  as  the  acts  of  the  corporation,  performed 
by  the  principal  managing  officers  of  the  corporation;  for  in 
either  view  of  the  case,  the  defendants  are  liable  for  their  acts 
in  causing  the  fence  in  question  to  be  torn  down  and  removed. 
We  will  consider  the  case,  in  the  first  place,  upon  the  suppc>- 
sition  that  in  regard  to  the  duties  devolved  upon  the  trustees 
as  to  the  highway  or  streets  within  the  corporation,  they  act  as 
the  mere  agents  of  the  corporation;  and  it  cannot  be  denied 
upon  the  decisions  in  this  court,  that  to  this  extent  it  is  set- 
tled that  they  do  act  for  the  corporation,  and  that  the  corpora- 
tion is  liable  for  their  acts  to  the  extent  of  the  rule  governing 
principal  and  general  agent. 

The  principal  is  liable  in  a  civil  suit  to  third  persons  for  the 
frauds,  deceits,  concealments,  misrepresentations,  torts,  negli- 
gences and  other  malfeasances  and  misfeasances  of  his  agent 
in  the  course  of  his  employment,  although  the  principal  did 
not  authorize,  justify  or  participate  in,  or  indeed  know  of,  such 
misconduct,  or  even  if  he  forbade  the  acts,  or  disapproved-  of 
them.    (Story  on  Agency,  §  452,  p.  563.) 

This  rule  of  liability  is  not  based  upon  any  presumed  author- 
ity in  the  agent  to  do  the  acts,  but  upon  the  ground  of  public 
policy,  and  that  it  is  more  reasonable,  where  one  of  two  inno- 
cent persons  must  suffer  from  the  wrongful  act  of  a  third  per- 
son, that  the  principal,  who  has  placed  the  agent  in  the  posi- 
tion of  trust  and  confidence  should  suffer,  than  a  stranger. 
{Hem  V.  Nichols^  1  Salk.  K,  289.)  I  examined  this  question 
of  the  extent  of  the  liability  of  the  principal  for  the  wrongs  of 
the  agent,  at  the  last  term,  in  the  case  of  Davis  aiid  others  v. 
Bemis  (in  MS.),  and  which  opinion  was  approved  by  the 
court.  All  that  is  necessary  to  render  the  principal  liable  for 
the  malfeasance  or  torts  of  the  agent  is  that  the  tort  must  be 
committed  in  the  course  of  the  agency  (^Story  on  Agency,  § 
456);  not  that  the  agency  authorized  it,  or,  as  it  is  expressed 
by  Paley,  that  the  employment  afforded  the  means  of  commit- 
ting the  injury.  (Dunlop  and  Paley  on  Agency,  306.)  The 
rule  as  to  the  liability  of  corporations,  for  the  acts  of  their 
agents,  is  stated  by  Chief  Justice  Shaw  in  the  case  of  Thayer 
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V,  The  City  of  BoBton  (19  Pick.  R,  616),  as  follows:  It  most 
appear  that  thej  were  expressly  authorized  to  do  the  acts  by 
the  city  government,  or  that  they  were  done  honafide^  in  pur- 
suance of  a  general  authority  to  act  for  the  city  on  the  subject 
to  which  they  relate,  etc.  This  is  the  precise  language  in 
which  the  rule  is  laid  down  in  Angel  and  Ames  on  Corp.,  p. 
304,  §  10, 3d  ed.,  where  the  case  of  Thayer  v.  City  of  Boston 
is  referred  to  and  approved.  This  is  certainly  laying  down  the 
rule  mucli  narrower  than  it  is  held  in  most  of  the  cases  in  the 
books,  as  between  principal  and  agent  generally  where  the 
principal  has  been  held  liable  for  the  intentional  wrongs  of  the 
agent,  committed  in  the  course  of  his  employment.  I  do  not 
mean  to  assert  the  rule  as  against  municipal  corporations 
broader  than  it  is  laid  down  .by  Chief  Justice  Shaw  in  the  case 
referred  to,  as  that  will  clearly  embrace  this  case.  Applying 
the  ruin  as  stated,  that  it  must  appear  that  the  act  was  done 
by  the  agents  of  the  corporation,  boruifidej  in  pursuance  of  a 
general  authority  in  relation  to  the  subject  of  it,  and  I  do  not 
see  why  the  defendants  are  not  to  be  held  for  the  acts  of  their 
trustees  in  this  case.  By  section  2,  of  the  defendants'  charter, 
it  is  provided  that  corporations  may  exercise  such  powers  as 
are  or  shall  be  conferred  by  law  or  by  this  act,  etc. 

The  second  section  of  the  charter  declares  that  the  officers 
of  the  corporation  shall  be  five  trustees.  The  eighth  section 
provides  that  the  trustees  of  the  said  village  shall  be  commis- 
sioners of  highways  of  the  said  village,  and  shall  have  the 
same  powers,  and  be  subject  to  the  same  duties  over  the  roads, 
streets  and  alleys  of  said  village,  as  commissioners  of  high* 
ways  in  towns  (laws  of  1856,  chapter  48),  and  by  chapter  120, 
of  the  laws  of  1880,  the  trustees  are  authorized  to  lay  out  or 
alter  any  street  or  highway  through,  or  upon  any  garden,  or 
land,  or  yard,  or  other  lands  in  said  village. 

The  undisputed  evidence  in  this  case  shows  beyond  cavil 
that  these  trustees,  in  ordering  the  removal  of  this  fence, 
were  acting  in  pursuance  of  their  authority  in  regard  to  the 
streets  of  the  village,  and  there  is  no  evidence  to  show  that 
they  did  not  act  in  good  faith;  while,  on  the  contrary,  it  is 
fairly  to  be  inferred  from  the  evidence  that  they  did  so  act. 
Cherry  street,  the  street  in  question,  was  only  two  rods  wide, 
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and  it  Beems  that  the  subject  of  having  it  a  three  rod  street 
was  brought  before  the  trustees  on  the  petition  of  B.  0.  Carey, 
and  a  request  to  have  the  street  widened  to  three  rods;  and  on 
the  7th  of  July,  1862,  the  trustees  passed  and  recorded  a  res- 
olution that  Cherry  street  be  widened  in  accordance  with  the 
petition  of  B.  C.  Carey  and  others,  and  that  said  street  when 
widened,  be  three  rods  wide,  etc  No  further  action  seems  to 
have  been  taken  under  this  resolution;  but  on  the  6th  No- 
vember, 1862,  the  trustees  proceeded  to  make  and  file  an  order, 
as  they  were  authorized  under  the  statute  to  do,  ascertaining, 
and  describing,  and  entering  of  record  tliis  said  strtet,  and  in 
this  order  they  describe  it  as  a  three  rod  street.  In  this  they 
probably  committed  an  error,  for  although  the  street  was 
originally  dedicated  or  intended  to  be  dedicated  three  rods 
wide,  and  was  actually  opened  and  used  to  that  extent,  yet  as 
there  was  no  sufficient  acceptance  by  the  corporation  er  the 
trustees,  the  judge,  at  Special  Term,  concludes,  and  rightfully, 
I  think,  that  there  was  no  such  dedication  before  the  fence  was 
moved  out  as  that  the  corporation  can  hold  the  street,  to  the 
width  of  three  rods.  The  trustees  undoubtedly  supposed  they 
could  hold  it,  and  were  acting  colore  officii  and  in  good  faith, 
I  have  no  doubt,  in  giving  the  order  to  the  overseers  to  open 
the  street  by  removing  back  the  fence,  so  that  the  street  could 
be  three  rods  wide.  It  was  their  duty  thus  to  open  the  street 
if  their  former  acts  were  valid,  and  it  follows  upon  well  settled 
principles  of  law  that  they  were  acting  within  the  scope  of 
their  public  duties  as  trustees,  and  that  the  corporation  is 
liable,  assuming  them  to  be  mere  agents  of  the  corporation. 

The  decisions  of  both  the  Special  and  General  Term  appear 
to  have  proceeded  upon  the  rule  of  law  which  cannot  be  ap- 
plied to  the  case,  that  the  act  was  unlawful  and  the  trusteea 
cannot  be  justified  in  the  law,  and  therefore  the  defendant,  as 
principal,  is  not  liable.  This,  as  we  have  seen,  is  not  the  rule 
of  law  applicable  to  such  a  case  as  th^  present.  No  one  will 
pretend  that  the  principal  is  liable  for  the  willful  trespasses  of 
his  agent,  committed  without  color  of  right,  or  semblance  of 
authority.  Tliis  case  is  not  of  that  character,  and  upon  no 
construction  of  the  evidence  can  it  be  regarded  as  such.  It 
was  the  duty  of  these  trustees,  if  they  were  right  in  their  conn 
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clusioD  that  there  had  been  a  dedication  of  this  street  to  three 
rods  in  width,  to  cause  it  to  be  described,  entered  of  record 
tind  opened.  The  most  that  can  be  claimed  is  that  they, 
while  acting  within  the  general  scope  of  their  duties,  have 
committed  a  mistake  and  done  an  illegal  act.  In  such  a  case 
the  corporation  is  liable.  There  is  another  view  which  may  be 
taken  of  this  case,  and  which  is  not  without  authority  to  sup- 
port it,  which  renders  the  defendant's  liability  equally  clear. 
The  only  officers  who  can  act  for,  and  who  represent  this  cor- 
poration, as  we  have  seen,  are  these  trustees.  It  was  said  by 
Judge  Selden,  in  delivering  the  opinion  of  this  court  in  the 
case  of  Perkins  v.  If.  T.  Central  R.  i?.  Co.  (24  N.  Y..  K., 
213),  that  a  distinction  is  no  doubt  to  be  made  between  the  di- 
rectors or  managing  officers  of  a  corporation  and  its  subordi- 
nate agents.  As  the  former  exercise  all  the  powers  of  the 
corporation  and  are  its  only  direct  medium  of  communication 
with  outside  parties,  they  must  in  respect  to  all  external  rela- 
tions be  considered  as  identical  with  the  corporation  itself. 

He  says,  in  considering  this  very  question,  in  the  case  of 
Weet  V.  The  Trustees  of  the  Village  o/Brockport  (16  N.  Y.  R, 
170),  and  which  was  adopted  as  the  opinion  of  the  court  in 
the  case  of  Hickox  v.  The  Tntstees  of  the  Village  of  Platts- 
bv/rgh  (16  N.  T.  R.,  161),  that  there  can  be  no  doubt  that 
the  powers  conferred  upon  the  trustees  devolve  upon  the  cor- 
poration. That  on  all  charters  creating  corporations,  powers 
conferred  upon  those  who  stand  in  the  place  of,  and  represent 
the  corporative  body,  are  deemed  to  be  conferred  upon  the 
corporation  itself.  And  that  the  defendants  are  to  be  treated 
as  invested  in  their  corporate  capacity,  with  all  the  powers 
of  commissioners  of  highways,  over  the  roads  and  streets 
of  their  village.  These  views,  if  sound,  and  it  seems  to  me 
they  are,  leave  no  doubt  as  to  the  defendants'  liability. 
It  has  been  held  in  several  cases  in  this  court,  that  these  duties 
in  regard  to  the  street,  which  are  nominally  upon  the  trustees, 
rest  upon  the  corporation,  and  that  the  corporation  is  liable 
for  any  misfeasance  of  the  trustees  in  regard  thereto.  The 
trustees  are  the  managing  officers  of  the  corporation,  and  they 
alone  can  exercise  the  powers  of  the  corporation.  They  rep- 
resent and  speak,  and  act  for  it,  and  their  acts  in  the  case 
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under  consideration  must  be  regarded  as  the  act  of  the  cor- 
poration. Herein  lies  the  error  in  the  opinion  of  the  court 
below.  It  is,  if  I  properly  appreciate  the  arguments,  that  this 
is  not  to  be  regarded  as  the  act  of  the  corporation  because  it 
was  an  unauthorized  act;  an  act  which  the  corporation  had 
no  right,  to  do,  and  that  it  shall  not  be  deemed  the  act  of  the 
corporation,  although  done  by  the  managers,  who  are  the 
proper  representatires  of  the  coiporation.  This  will  hardly 
do,  as  it  would,  carried  to  its  legitimate  result,  always  excuse 
the  corporation.  The  act,  if  an  unauthorized  one,  would  not 
render  them  liable,  and  if  an  authorized  one,  then  it  is  to  be 
the  act  of  the  trustees,  and  not  the  corporation. 

It  certainly  would  be  diflBcult  to  charge  a  corporation  for 
a  misfeasance  under  such  a  rnle,  as  the  corporation  can  only 
act  through  some  representative,  and  if  it  is  not  liable  for 
wrongful  acts  of  its  principal  representatives  or  managers, 
much  less  would  it  be  for  any  act  of  its  subordinate  agents. 

The  verdict  in  this  case  should  not  have  been  interfered 
with,  and  the  judgment  of  the  General  and  Special  Terms  must 
be  reversed  and  a  new  trial  granted  or  judgment  rendered  for 
the  plaintiff  on  the  verdict.  The  verdict  was  not  set  aside  as 
against  evidence,  but  upon  legal  grounds  solely,  and  the  de- 
cision of  the  general  term  is  properly  reviewable  in  this  court. 

Hunt,  Oh.  J.,  Woodeuff,  Geovee  and  Daniels,  JJ.,  con- 
curring. 

LoTT,  J.,  thought  there  was  a  mis-trial,  and  that  the  court 
had  no  power  to  order  a  verdict  for  one  party,  and,  on  reserv- 
ing the  case  for  further  consideration,  direct  judgment  for  the 
other.  It  could  only  set  aside  the  verdict  and  order  a  new 
trial,  if  satisfied,  on  further  consideration,  the  action  could  not 
be  maintained. 

James,  J.,  was  for  affirmance.  Judgment  reversed,  and 
judgment  ordered  for  the  plaintiff  upon  the  verdict. 
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AN  ACTION  MAT  BE  MAINTAINED  AGAINST  A  MUNICIPAL  COR- 
PORATION FOR  A  TORT.  ALTHOUGH  DONE  COLORE  OFFICII. 


THIBTT-FIB8T  8BLSCTED  CA8E. 

Thateb  et  al.  V.  City  of  Boston. 

An  action  soanding  in  tort  may  be  maintained  against  a  monicipal  corpora- 
tion. 

A  municipal  corporation  may  be  liable  in  an  action  of  the  case  for  an  act 
which  would  warrant  a  like  action  against  an  individual,  provided  that 
such  act  is  done  by  the  authority  of  the  corporation,  or  of  a  branch  of 
its  goyemment  invested  with  jurisdiction  to  act  for  the  corporation  upon 
the  subject  to  which  the  particular  act  relates,  or  that  after  the  act  has 
been  done,  it  has  been  ratified  by  the  corporation  by  any  similar  act  of 
its  oflScers. 

As  a  general  rule,  a  municipal  corporation  is  not  responsible  for  the  unau- 
thorized and  unlawful  acts  of  its  officers,  though  done  colore  officii. 

It  must  further  appear  that  the  officers  were*  expressly  authorized  to  do  the 
acts,  by  the  corporation,  or  that  they  were  done  bona  ftde  in  pursuance 
of  a  general  authority  to  act  for  the  corporation',  on  the  subject  to  which 
they  relate,  or  that>  in  either  case,  they  were  adopted  and  ratified  by  the 
corporation. 

This  action  was  argued  in  connection  with  the  case  of  Stet- 
8071  V.  FaxoUy  ante,  p.  147.  It  was  an  action  on  the  case, 
brought  by  Rufus  Thayer  and  Amara  Stetson. 

The  declaration  contained  two  counts:  The  first  sets  forth 
that  the  plaintiffs  are  seized  in  fee,  as  tenants  in  common,  of  a 
messuage  in  Boston,  bounded  southerly  on  Market  Square  or 
North  Market  street,  and  along,  and  over,  and  by  the  south- 
erly front  of  the  messuage  there  long  has  been,  and  of  right 
ought  now  to  be,  a  free  and  open  paved  space,  public  street  or 
passage-way  to  and  from  the  messuage,  extending  from  the 
westerly  end  of  Dock  Square  along  the  range  of  buildings 
standing  in  line  with  the  messuage  and  running  eastwardly  to 
the  street  called  Roebuck  alley,  which  way  the  plaintiffs,  by 
reason  of  their  seizure  and  ownership  of  the  messuage,  had  a 
right  to  enjoy;  that  the  defendants,  on  the  1st  of  September, 

19  Pick.  (36  Mass.),  511  (1887). 
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1825,  took  up  the  pavement  in  front  of  the  messnage  and 
range  of  buildings  and  dug  np  the  soil,  etc,  and  erected  stalls, 
benches,  etc.,  on  the  passage-way,  and  obstructed  the  commu* 
nication  with  the  messuage,  etc.,  per  qttodj  etc. 

The  second  count  avers  that  the  defendants  erected  and 
caused  to  be  erected  certain  fences,  buildings  and  obstructions 
in  and  upon  that  part  of  the  passage-way  lying  easterly  of  the 
messuage  and  of  an  alley  running  by  the  easterly  side  of  an- 
other messuage  belonging  to  Stetson,  adjoining  the  messuage 
described  in  the  declaration,  by  means  of  which  this  messuage 
has  been  obscured  and  darkened,  and  access  to  it  is  obstructed, 
etc.,  and  also  deposited  large  quantities  of  earth,  brick,  stones, 
etc.,  per  quod^  etc. 

The  defendants  pleaded  the  general  issue. 

It  appeared  at  the  trial  that  the  removal  of  the  pavement, 
etc.,  and  the  depositing  of  earth,  etc.,  in  front  of  the  plaintiffs 
messuage,  were  acts  done  by  the  officers  of  the  city,  having  au- 
thority over  streets  and  public  lands,  and  claiming  to  act  by 
authority  of  their  office,  and  that  the  persons  employed  were 
paid  from  the  city. treasury;  and  that  the  erection  of  stalls, 
booths,  etc.,  and  the  occupation  of  the  land  in  front  of  plaint- 
iff's messuage  were  by  persons  under  permission  from  officers 
of  the  city,  claiming  authority  as  such;  and  that  the  city  re- 
ceived rent  therefor,  claiming  title  to  the  lociLe  in  fee. 

The  defendants  objected  that  this  action  could  not  be  main- 
tained against  them,  for  any  of  the  acts  alleged  to  have  been 
done  in  the  public  street  in  question,  because  they  were  per- 
formed, not  by  the  city,  but  by  the  surveyors  of  highways  and 
other  officers  duly  authorized  by  law;  and  if  the  officers  were 
not  so  authorized,  they,  and  not  the  city,  were  responsible  for 
their  unlawful  acts;  that  the  corporation  conld  not  be  made 
answerable  for  any  unauthorized  trespasses  of  its  officers,  and 
that  in  fact  it  was  incapable  of  committing  a  trespass.  But 
for  the  purposes  of  the  trial  it  was  ruled  that  the  defendants 
were  responsible  for  the  acts  of  the  officers  of  the  city. 

The  jury  rendered  a  verdict  in  iavor  of  the  plaintiffs,  in 
which,  by  the  consent  of  the  parties,  the  damages  were  appor- 
tioned among  the  several  causes  of  complaint. 

If  for  any  one  or  more  of  the  causes  of  action  set  forth  this 
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suit  would  be  maintained  against  the  defendants,  judgment 
was  to  be  entered  for  the  plaintiffs  for  such  sum  as  the  jury 
assessed  for  such  cause  or  causes  of  action;  but  if  the  city  was 
not  responsible  for  any  of  them,  the  plaintiffs  were  to  be  non- 
suited. 

J.  Pickering  and  C.  P.  Curtis^  for  the  defendants,  cited 
Riddle  v.  Locke  and  Canals^  etc.,  7  Mass.  R,  169;  Russell  v. 
The  Men  of  Devon,  2  T.  R,  667;  Mower  v.  Leicester ,  9  Mass. 
R,  247;  Baker  v.  Boston,  12  Pick.,  184,  and  the  New  York 
cases  there  cited. 

Metealf  B,ud  C.  G.  Loving,  for  the  plaintiff,  cited  Lynn  v, 
Tu/mer,  Oowp.,  86;  The  King  v.  Bank  of  England,  2  Doug., 
624;  Sutton  v.  Bank  of  England,  Ryan  &  Moody,  52;  3 
Dane's  Abr.,  c  74,  art.  9;  Chesnut  Hill  Turnpike  Go.  v. 
Rutter,  4  Serg.  &  Rawle,  6;  Smith  v.  Birmingham,  etc.,  Gas 
Light  Co.,  1  Adolph.  &  Ellis,  626;  Yarborough  v.  Bank  of 
England,  16  East,  6;  Clark  v.  Washington^  12  Wheat,  40;  4 
Amer.  Jurist,  303. 

Shaw,  0.  J.,  delivered  the  opinion  of  the  court: 

Tliis  case,  by  consent,  has  been  argued  in  connection  with 
the  case  of  Steatson  v.  EaoBon  pending  in  Suffolk,  and  involves 
many  of  the  same  facts  which  were  presented  in  that  case,  and 
depends,  to  some  extent  upon  the  same  principles. 

The  passage-way  lying  in  front  of  the  plaintiffs'  estates  and 
constituting  part  of  what  was  formerly  denominated  Dock 
Square,  is  variously  described,  in  different  counts  in  the  dec- 
laration, as  a  passage-way  appurtenant  to  these  estates,  and  as 
a  public  highway.  We  are  apprehensive  that  some  confusion 
has  been  thrown  upon  the  case  by  treating  this  right  of  way 
as  a  private  right,  enjoyed  by  the  plaintiffs  in  consequence  of 
being  seized  of  adjoining  estate,  instead  of  regarding  the  way 
as  a  public  highway.  It  appears  that  it  has  been  used  by  all 
the  citizens  of  the  commonwealth,  to  pass  with  their  horses, 
carriages  and  teams  for  all  purposes,  for  a  period  of  more  than 
forty  years,  from  a  time  beyond  legal  memory,  and  this  proves 
it  to  be  a  highway. 
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Many  of  the  most  important  highways  stand  upon  this 
basis  and  no  other;  and  it  would  greatly  endanger  the  public 
interests  if  a  doubt  could  be  raised  whether  the  public  have  an 
easement  in  such  highways,  for  the  same  purposes,  and  to  the 
same  extent,  as  in  those  which  are  proved  by  the  records  of 
the  courts,  by  whom,  in  the  legitimate  exercise  of  their 
authority,  they  have  been  established.  Indeed  the  law  pro- 
ceeds upon  the  presumption  that  at  a  period  anterior  to  legal 
memory  these  highways  were  legally  laid  out,  of  which  the 
evidence  has  been  lost.  It  is  doubted  whether  any  other  title 
for  the  public  could  be  found  to  the  use  of  the  most  frequented 
streets  of  the  city. 

The  action  is  an  action  of  the  case  against  the  city  in  its 
corporate  capacity,  for  special  damage,  alleged  to  have  been 
done  to  the  plaintiffs,  in  their  estate,  by  the  oflBcers  of  the  city, 
having  authority  over  the  streets  and  highways  of  the  city,  by 
acts  which  they  professed  to  do  by  virtue  of  their  offices,  and 
for  the  use  and  benefit  of  the  city.  It  is  a  well  settled  rule 
of  law,  that  if  an  individual  suffer  special  damage,  by  any  un- 
lawful act,  in  obstructing  a  highway,  he  shall  have  his  action 
althoiigh  the  party  doing  the  act  is  liable  to  an  indictment. 
But  without  such  damage,  altliough  the  act  is  unlawful,  and 
although  more  injurious  to  one  proprietor  on  account  of  his 
proximity  to  the  highway  than  another,  still  he  cannot  have 
an  action, 'because  actions  would  thereby  be  multiplied  in- 
definitely; but  the  offender  shall  be  prosecuted  by  indictment, 
by  which  the  ofiense  shall  be  punished,  and  the  wrong  re- 
dressed once  for  all.  What  ifi  special  damage  to  sustain  the 
per  quod  and  enable  one  to  have  his  several  action,  for  an  in- 
jury common  to  a  whole  community,  is  often  a  difficult  ques- 
tion. It  seems  to  be  settled  by  authorities  that  it  must  be 
something  not  merely  differing  in  degree,  but  in  kind,  from 
that  which  must  be  deemed  common  to  all.  But  as  this  sub- 
ject has  been  fully  considered  in  the  other  case  alluded  to,  it 
is  not  necessary  in  this,  to  discuss  more  at  large. 

Supposing  this  to  be  a  public  highway,  and  the  plaintiffs 
to  have  sustained  a  special  damage,  so  as  to  enable  them, 
upon  general  principles,  to  maintain  an  action,  then  it  is  ar- 
gued that  such  an  action,  sounding  in  tort,  cannot  be  main- 
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tained  against  the  city,  in  its  corporate  capacity;  and  whether 
such  action  can  be  maintained,  is  the  question  which  has  been 
mainly  considered  in  the  present  case. 

The  argument  strongly  pressed  by  the  defendants  is,  that 
if  the  officers  of  the  corporation,  within  their  respective 
spheres,  act  lawfully  and  within  the  scope  of  their  authority, 
their  acts  must  be  deemed  justifiable,  and  nobody  is  liable  for 
damages,  and  if  any  individual  sustain  loss  by  the  exercise  of 
such  lawful  authority,  it  is  darrbnum  ahsque  injuria.  But  if 
they  do  not  act  within  the  scope  of  their  authority,  they  act 
in  a  manner  which  the  corporation  have  not  authorized,  and 
in  that  case  the  officers  are  personally  responsible  for  such  un- 
lawful and  unauthorized  acts. 

But  the  court  are  of  the  opinion  that  this  argument,  if 
pressed  to  all  its  consequences,  and  made  the  foundation  of  an 
inflexible  practical  rule,  would  often  lead  to  very  imjust  re- 
sults. 

There  is  a  large  class  of  cases  in  which  the  rights  of  both 
the  public  and  of  individuals  may  be  deeply  involved,  in  which 
it  cannot  be  known  at  the  time  the  act  is  done  whether  it  is 
lawful  or  not.  The  event  of  legal  inquiry,  in  a  court  of  jus- 
tice, may  show  that  it  was  unlawful.  Still,  if  it  was  not  known 
and  understood  to  be  unlawful  at  the  time,  if  it  was  an  act 
done  by  the  officers  having  competent  authority,  either  by  ex- 
press vote  of  the  city  government,  or  by  the  nature^of  the  du- 
ties and  functions  with  wliich  they  are  charged,  by  their  offi- 
cers, to  act  upon  the  general  subject-matter,  and  especially  if 
the  act  was  done  with  an  honest  view  to  obtain  for  the  public 
some  lawful  benefit  or  advantage,  reason  and  justice  obviously 
requires  that  the  city,  in  its  corporate  capacity,  should  be  lia- 
ble to  make  good  the  damage  sustained  by  an  individual,  in 
consequence  of  the  act  thus  done.  It  would  be  equally  inju- 
rious to  the  individual  sustaining  damages,  and  to  the  agents 
and  persons  employed  by  the  city  government,  to  leave  the 
party  injured,  no  means  of  redress,  except  against  agents  ,em- 
ployed,  and  by  what  at  the  time  appeared  to  be  competent  au- 
thority, to  do  the  acts  complained  of,  but  which  are  proved  to 
be  unauthorized  by  law.  And  it  may  be  added  that  it  would 
be  injurious  to  the  city  itself,  in  its  corporate  capacity,  by 
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paralyzing  the  energies  of  those  charged  with  the  duty  of  tak- 
ing care  of  its  most  important  rights,  inasmuch  as  all  agents, 
officers  and  subordinate  persons  might  well  refuse  to  act  under 
the  directions  of  its  government  in  all  cases  where  the  act 
should  be  merely  complained  of  and  resisted  by  any  individ- 
ual as  unlawful,  on  whatever  weak  pretense;  and  conformably 
to  the  principle  relied  on,  no  obligation  of  indemnity  could 
avail  them. 

The  court  are,  therefore,  of  opinion  that  the  city  of  Boston 
may  bo  liable  in  an  action  of  the  case,  where  acts  arc  done  by 
its  authority,  which  would  warrant  a  like  action  against  an  in- 
dividual, provided  such  act  is  done  by  the  authority  and  order 
of  the  city  government,  or  of  those  branches  of  the  city  gov- 
ernment invested  with  jurisdiction  to  act  for  the  corporation, 
upon  the  subject  to  which  the  particular  act  relates,  or  where, 
after  the  act  has  been  done,  it  has  been  ratified  by  the  corpo- 
ration, by  any  similar  act  of  its  officers. 

Tliat  an  action  sounding  in  tort,  will  lie  against  a  corpora- 
tion, though  formerly  doubted,  seems  now  too  well  settled  to 
be  questioned.  Yarborough  v.  Bank  of  England^  16  East., 
6;  Smith  v,  JSirminghamy  etc.,  Gas  Light  Co,y  1  Adolph.  & 
Ellis,  526.  And  there  seems  no  sufficient  ground  for  a  dis- 
tinction in  this  respect  between  cities  and  towns  and  other  cor- 
porations. Clark  V.  Washington^  12  Wheat.,  40;  Baker  v. 
Boston,  12  Pick.,  184. 

Whether  a  particular  act,  operating  injuriously  to  an  indi- 
vidual, was  authorized  by  the  city,  by  any  previous  delegation 
of  power,  general  or  special,  or  by  any  subsequent  adoption 
and  ratification  of  particular  acts,  is  a  question  of  fact,  to  be 
left  to  a  jury,  to  be  decided  by  all  the  evidence  in  the  case.  As 
a  general  rule,  the  corporation  is  not  responsible  for  the  unau- 
thorized and  unlawful  acts  of  its  officers  though  done  colore 
officii/  it  must  further  appear  that  they  were  expressly  au- 
thorized to  do  the  acts  by  the  city  government,  or  that  they  were 
done-bona  fide  in  pursuance  of  a  general  authority  to  act  for 
the  city  on  the  subject  to  which  they  relate;  or  that,  in  either 
case,  the  act  was  adopted  and  ratified  by  the  corporation.  As 
the  evidence  was  not  submitted  to  the  jury  in  the  present  case, 
and  the  fact  does  not  appear,  but  it  is  only  found  that  the  acts 
34 
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complained  of  were  done  by  officers  of  the  city,  the  court  are 
of  the  opinion  that  the  verdict  mn8t  be  set  aside  and  a 

New  trial  granted. 


A  MUNICIPAL  CORPORATION  MAY  BE  LIABLE  FOR  A  TRESPASS 

ON  REAL  PROPERTY. 


THIRTY-SECOND  SELECTED  CASE. 

Sheldon  v.  Kalamazoo.* 

Municipal  corporation  :  hioaway. — A  mnnidpal  corporation  is  liable  to 
an  action  for  an  invasion  of  private  property,  unlawfully  and  forcibly 
taken  for  a  way,  under  directions  of  the  corporation  board  of  trustees 
and  corporate  officers. 

Due  process  of  law  :  municipal  board  :  judicial  action  :  interested 
PARTY  CANNOT  ACT  AS  JUDGE.-— Whether  a  highway  lawfully  exists 
over  private  property  is  a  question  which  cannot  be  settled  against  the 
owner  without  the  right  to  a  trial  in  due  course  of  law;  and  the  muni- 
cipal board  cannot  decide  upon  it  so  as  to  bind  him,  and  acts  at  its  peril 
in  attempting  it.  Such  municipal  action  is  not  judicial,  and  if  it  were 
it  would  be  void,  because  an  interested  pariy  cannot  be  a  judge  in  his 
own  cause. 

Municipal  corporation:  hiohway:  encroachment:  tillage  mar- 
shal. A  municipal  corporation  cannot  properly  make  a  forcible  entry 
upon  premises  in  private  occupancy  under  pretense  or'  encroachment  on 
a  highway;  but  it  should  resort  to  legal  proceedings  before  it  can  dis- 
turb a  continued  possession  under  claim  of  right.  Compelling  a  village 
marshal  to  use  such  force,  under  threat  of  removal  if  he  should  not  do 
80,  Ti^ould  be  a  gross  violation  of  duty  and  propriety. 

Error  to  Kalamazoo  Circuit. 

Campbell,  J. — The  present  controversy  arises  out  of  certain 
actions  of  the  marshal  of  the  village  of  Kalamazoo,  in  pur- 
suance of  a  resolution  of  the  village  board,  in  entering  upon  a 
close  of  the  plaintiff  and  throwing  down  his  fences,  on  a  claim 
that  he  was  occupying  part  of  the  village  street. 

*a4  Mich.,  883  (1873). 


I 
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Tlie  plaintiff  proved  title  to  the  land  and  offered  to  show  a 
resolution  of  the  president  and  trustees  of  the  village,  duly  as- 
sembled, whereby  the  committee  on  streets  were  directed  to 
notify  all  persons  on  the  line  of  the  Olmstead  road,  so-called, 
who  had  Encroached  upon  the  road  within  the  village  limits, 
by  the  erection  of  fences,  or  otherwise,  to  remove  their  fences 
and  cease  to  encroach  on  it,  and  on  failure  of  any  one  to  com- 
ply, that  the  committee  were  directed  to  notify  the  marshal 
forthwith  to  remove  the  fences,  so  that  said  encroachment 
would  cease  to  exist.  He  further  offered  to  show  that  his  land 
adjoined  said  road  and  his  fence  stood  on  the  line,  but  that  de- 
fendants claimed  the  fence  was  in  the  road  and  encroached  on 
it;  that  thereupon  they  passed  said  resolution,  and,  in  pur- 
suance thereof  the  street  committee  notified  the  plaintiff  to  re- 
move the  fence,  and  set  it  back  ten  or  twelve  feet  on  his  land, 
which  he  refused  to  do;  and  thereupon  the  committee  directed 
the  marshal  to  tear  down  and  remove  the  fence,  and  threat- 
ened to  remove  him  from  office  unless  he  did  so;  and  he  there- 
fore complied  with  their  directions  and  removed  the  fence. 

The  court  refused  to  allow  any  evidence  to  be  received,  bas- 
ing the  refusal  on  the  ground  (as  we  infer  from  the  objections) 
that  the  president  and  trustees  acted  in  the  capacity  of  public 
officers  and  not  municipal  agents,  and  that  the  corporation  is 
not  liable  for  their  acts  in  the  premises. 

The  injurious  act  complained,  of  is  not  a  public  grievance, 
but  is  a  wrong  done  to  a  private  person.  It  is  not  a  wrong 
arising  from  neglect,  but  is  the  direct  operation  of  a  willful 
trespass.  The  case  is  therefore  freed  from  all  those  compli- 
cations which  attend  the  discussion  of  questions  of  liability 
for  neglects  and  for  public  grievances.  And  as  the  whole 
control  over  the  subject  of  streets  in  the  village  of  Kalamazoo 
is  in  the  corporate  authorities,  there  is  no  room  for  the  con- 
sideration of  those  difficulties  which  arise  where  corporate 
action  is  aimed  at  matters  entirely  foreign  to  the  concerns  of 
the  municipality. 

The  doctrine  is  entirely  untenable  that  there  can  be  no  mu- 
nicipal liability  for  unlawful  acts  done  by  municipal  author- 
ities to  the  predjudice  of  private  parties.  In  this  respect, 
public  corporations  are  as  distinctly  legal  persons  as  private 
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corporations.  There  are  officers  who  are  corporation  agents, 
and  there  are  municipal  officers  whose  duties  are  independent 
of  agency  and  with  distinct^  liabilities.  But  when  the  act 
done  is  in  law  a  corporate  act,  there  is  no  ground  upon  rea- 
son or  authority  for  holding  that  if  there  is  any  legal  liability 
at  all  arising  out  of  it,  the  corporation  may  not  be  answerable. 

There  is  no  conflict  whatever  in  the  authorities  on  this 
head.  The  only  disagreement  is  concerning  corporate  respon- 
sibility in  cases  of  alleged  neglect  of  duty,  and  concerning  the 
bounds  of  what  may  be  termed  their  legislative  discretion,  as 
distinguished  from  their  other  action.  To  hold  that  positive 
wrongs  must  in  all  cases  be  considered  as  purely  individual 
and  not  corporate  acts,  would  be  a  novelty  in  jurisprudence. 
Although  not  subjecti  like  corporations  to  the  jurisdiction  of 
courts,  it  hsCB  always  been  understood  that  even  states  and  na- 
tions may  be  held  responsible  for  the  wrongs  of  their  author- 
ized agents,  and  the  whole  system  of  public  law  rests  on  this 
assumption.  This  idea,  therefore,  that  a  corporate  body  has 
a  discretionary  power  to  do  wrong  and  not  suflfer  for  it,  is  not 
in  harmony  with  any  safe  principle.  There  may  be  certain 
cases  where  there  is,  of  necessity  a  final  discretion;  but  there 
can  be  no  absolute  discretionary  power  over  private  persons 
and  property.  They  are  assured  by  the  law  of  the  land  against 
any  improper  interference,  and  no  public  authority  exists 
which  can  authorize  their  immunity  to  be  taken  away. 

The  act  complained  of  here  is  a  forcible  taking  of  private 
lands  for  public  use,  without  either  compensation,  or  any  steps 
under  the  forms  of  law  to  determine  the  necessity  of  taking 
them.  The  only  justification  of  the  act  must  be  found  in 
showing  them  to  belong  already  to  a  lawfully  existing  public 
highway.  This  is  a  question  of  fact,  and  of  private  right,  and 
the  claimant  of  the  land  cannot  be  deprived,  by  any  power  in 
this  State,  from  having  his  rights  passed  upon  by  the  legal 
tribunals. 

There  are  decisions  which  hold  that  when  a  corporate  board 
has  power  to  establish  grades  and  other  public  works,  merely 
incidental  inconveniences  will  not  authorize  their  honestly  ex- 
ercised discretion  to  be  disregarded.  How  far  this  doctrine 
can  be  carried  we  have  no  occasion  now  to  consider.    The  in- 
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cidental  damage  which  may  arise  from  the  vicinity  of  public 
improvements,  and  the  imperfections  of  their  plan  is  very 
different  from  the  actual  invasion  of  private  possessions.  There 
is  no  case  where  the  actual  taking  of  private  property  is 
damnum  absque  injuria/  compensation  is  a  constitutional 
condition  of  such  taking,  and  it  can  only  be  lawful  when  the 
necessity  of  the  taking,  as  well  as  the  measure  of  compensa- 
tion, has  been  determined  in  a  legal  way.  If  a  municipal 
board  can  finally  determine  that  a  highway  already  exists 
over  private  lands,  there  can  be  no  security  whatever  against 
unlawful  seizures.  It  would  not  only  allow  interested  judges 
to  decide,  but  it  would  cut  off  all  appeal  from  their  decisions. 
In  all  the  proceedings  for  taking  land  for  streets,  in  cities  and 
villages,  the  municipality  is  regarded  as  a  party  litigant.  Peo- 
ple V.  Brighton^  20  Mich.  R.,  57.  When  the  local  authorities 
decide  that  they  desire  the  way  established,  they  then  become 
petitioners  and  movers,  just  as  railroad  companies  do  where 
land  is  needed  for  their  purposes.  The  contest  is  between  the 
city  or  village  and  the  private  citizen,  and  when  the  damages 
are  determined,  and  the  land  is  to  be  used,  the  former  is  re- 
sponsible for  their  payment.  There  would  be  no  more  pro- 
priety in  allowing  a  corporation  to  determine  for  itself  that  it 
already  owned  the  way,  than  in  permitting  a  private  person  to 
decide  his  own  action  of  ejectment. 

If  the  property  in  dispute  is  not  subject  to  the  public  easement 
asserted,  then  the  village  of  Kalamazoo  has  taken  possession 
of  property  it  could  not  lawfully  appropriate  without  a  legal 
condemnation.  There  is  no  authority  that  ^e  can  find  which 
holds  such  an  invasion  of  private  lands  not  to  be  an  act  of  the 
corporation,  and  none  which  would  exempt  the  corporation 
from  liability  to  an  action  for  the  wrong.  The  directions  to 
the  marshal  came  from  the  authority  of  the  village  board,  act- 
ing as  a  board,  and  not  as  individuals,  and  all  that  was  done 
under  the  resolution  was  in  the  -course  of  agency,  and  not  in 
the  distinct  exercise  of  discretionary  powers  over  which  the 
board  had  no  control.  None  of  the  persons  acting  possessed 
any  such  discretionary  jurisdiction  in  relation*  to  protecting 
public  ways.  The  whole  control,  as  already  suggested,  is  given 
by  the  charter  to  the  corporate  board,  and  all  the  parties  acted 
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on  that  theory.  The  principle  of  liability  is,  therefore,  well 
established  on  a  line  of  authority  which  has  not  been  qnes* 
tioned.  Thayer  v.  Boston^  19  Pick.  R.,  511;  Clark  v.  Wash- 
ington^ 12  Wheat.  E.,  40;  Allen  v.  Decatur^  23  111.,  332;  Lee 
V,  Sandy  Hilly  40  N.  T.,  442 ;  Nichols  v.  Boston^  98  Mass.  E., 
39;  Rochester  White  Lead  Co,  v.  City  of  Rochester^  3  N.  T., 
466;  Detroit  v.  Corey ^  9  Mich.  E.,  165;  Pennoyer  v.  Saginaw 
City,  8  Mich.  E.,  534. 

The  very  strange  course  taken  by  the  president  and  other 
village  authorities  threatening  the  marshal  with  removal  from 
office  unless  he  should  carry  out  what  he  supposed  to  be  an 
unlawful  order,  was,  if  it  took  place  as  offered  to  be  shown,  a 
great  abuse,  and  indicates  the  danger  of  such  high-handed  pro- 
ceedings as' were  attempted  in  this  case.  "Where  a  person  has 
been  in  peaceable  possession  of  lands,  under  color  and  claim 
of  right,  it  is  not  consistent  with  legal  policy  to  allow  him  to 
be  forcibly  ejected  without  legal  process.  In  all  cases  of  en- 
croachment on  highways  outside  of  municipalities,  provision 
is  made  for  having  the  questions  disposed  of  by  a  peaceable 
legal  proceeding,  before  any  one  can  be  disturbed.  The  courts 
have  interfered  to  protect  continued  possession  by  the  writ  of 
injunction  until  the  right  should  bo  tried  at  law.  Devaux  v. 
City  of  Detroit,  Harr.  Ch.  E.,  98;  Varick  v.  Corp.  of  New 
York,  4  J.  C.  E.,  63.  And  we  cannot  believe  that  under  the 
power  to  pass  ordinances  to  prevent  encroachments  and  com- 
pel their  removal  it  was  designed  that  corporations,  any  more 
than  individuals,  should  violate  the  public  peace. 

We  think  the  judgment  should  be  reversed  with  costs,  and 
a  new  trial  granted. 

The  other  justices  concurred. 
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A  CITY  HELD  NOT  LIABLE  FOR  INJURY  CAUSED  BY  DISCHARGE 

OF  A  ROCKET  BY  ITS  OFFICERS. 


THIBTY-THIKD  SELECTED  CASE. 

MoBsisoN  V.  City  of  Laweence.* 

If  the  record  of  the  proceedings  of  a  city  council  does  not  show  that  a  vote 
by  which  it  raised  a  committee  to  celebrate  a  holiday,  and  provided 
that  the  expenses  of  the  celebration  should  be  charged  to  an  appro- 
priation previously  made  for  incidental  expenses  generally,  was  tuken 
by  yeas  and  nays,  in  conformity  with  the  St.  of  1861,  c.  165,  the  city  is 
not  responsible  to  a  person  wounded  by  a  rocket  bought  by  the  com- 
mittee and  negligently  fired  under  their  direction  in  celebrating  the  hol- 
iday. 

ToET  for  injury  sustained  by  the  plaintiff's  intestate,  by  the 
negligent  firing  of  a  rocket  by  the  defendant's  servant. 

At  the  trial  before  Wells,  J.,  there  was  evidence  that  on 
the  evening  of  July  4,  1866,  on  the  common  in  Lawrence,  a 
rocket,  fired  by  the  city  marshal,  or  by  a  policeman  detailed 
by  him,  hit  the  plaintiff's  intestate  and  inflicted  a  wound  from 
which,  after  some  days,  he  died;  and  that  it  was  fired  as  part 
of  a  display  of  fire- works  in  celebration  of  the  holiday,  which 
were  procured  and  fired  under  the  direction  of  the'  mayor,  who 
testified  that  he  acted  throughout  in  his  official  capacity. 

By  the  official  records  of  the  city  clerk,  which  wei'e  intro- 
duced in  evidence,  it  appeared  that  on  June  18, 1866,  an  order 
was  adopted  by  both  branches  of  the  city  council  for  the  ap- 
pointment of  a  joint  committee  "  to  cause  the  approaching 
fourth  of  July  to  be  observed  in  the  city  with  salutes,  ringing 
of  bells,  music  upon  the  common,  and  such  other  manner  as 
they  shall  deem  expedient,  and  that  the  expense  thereof  be 
charged  to  the  incidental  department,  and  that  the  committee 
have  full  power; "  and  in  pursuance  thereof  such  committee 
were  appointed,  with  the  mayor  as  their  chairman;  that  their 
total  expenditure  for  the  celebration,  including  a  bill  of  three 
hundred  and  seventy-six  dollars  for  fire-works,  was  six  hundred 
and  forty-six  dollars  and  twenty-four  cents,  which  was  less 

*98  Mass.,  219  (1S67)« 
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than  one-fiftieth  of  one  per  centum  of  the  valuation  of  the  city 
for  the  same  year;  and  that  the  bills  were  approved  by  the 
mayor,  the  auditor  and  ,the  committee  of  accounts,  and  paid 
out  of  an  incidental  fund  of  upwards  of  five  thousand  dollars 
appropriated  by  the  city  council  before  June  18,  "  to  which 
expenses  generally  were  charged  for  which  no  other  appropri- 
ation has  been  made." 

But  it  did  not  appear  by  the  records  that  the  order  of  June 
18,  was  passed  by  a  yea  and  nay  vote,  nor  how  many  mem- 
bers of  the  two  branches  of^the  city  council,  present  when 
it  was  passed,  voted  for  it;  and  the  city  clerk  testified  that  he 
was  also  clerk  of  the  board  of  aldermen  at  the  time  of  its  pas- 
sage, and  as  a  matter  of  recollection  knew  that  it  was  not 
passed  by  a  yea  and  nay  vote,  and  further  testified  that  if  it 
had  been  so  passed  the  fact  would  appear  of  record.  The 
plaintifl^  ofiered  to  show  by  oral  testimony  that  two-tl\irds  of 
each  branch  did  in  fact  vote  for  it;  and  it  was  agreed  that  if 
such  testimony  was  competent  it  should  be  taken  to  have  been 
so  proved. 

In  behalf  of  the  defendants  it  was  contended,  among  other 
things,  that  these  facts  showed  no  lawful  authority  for  the  city 
to  celebrate  the  holiday  by  discharging  these  fire-works,  and  so 
that  the  plaintiff  could  not  recover  against  the  city;  and  the 
judge  reported  the  case  for  termination  by  the  full  court  of 
this  with  other  questions  which  are  now  immaterial,  the  par- 
ties agreeing  that  if,  on  the  facts  reported,  the  plaintiff  could 
not  maintain  her  action,  judgment  should  be  entered  for  the 
defendants,  and  if  otherwise  the  case  should  stand  for  trial. 

«7.  G,  Abbott  <&  B.  Dean^  for  the  plaintiff,  argued,  on  the 
point  of  the  record,  that  the  provision  of  the  St.  of  1861,  c. 
165,  for  a  yea  and  nay  vote  by  a  city  council  for  appropriating 
money  to  celebrate  a  holiday,  is  directory  only.  The  right  to 
celebrate  the  day  is  given,  and  the  city  cannot  avail  itself  of 
the  fact  that  it  did  not  comply  with  details,  to  avoid  respon- 
sibility to  a  party  injured  by  the  manner  in  which  the  cor- 
poration did  an  act  within  its  power;  for  the  plaintiff's  in- 
testate had  no  control  over  the  preliminary  proceedings,  and 
could  only  know  that  the  city  had  the  power,  and  undertook 
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to  exercise  it,  and  in  bo  doing  injured  him  through  negligence 
of  its  servants.  Further,  the  statute  provides  only  that  the 
appropriation  of  money  to  celebrate  a  holiday  shall  be  made 
by  a  yea  and  nay  vote,  and  here  there  was  no  appropriation  of 
money,  necessarily.  And  besides,  the  record  being  silent  it  is 
to  be  presumed  that  the  vote  was  passed  with  the  requisite 
formality. 

BiGELOw,  C.  J. — A  city  or  town  cannot  be  held  liable  in 
damages  for  the  act  of  a  person, ^unless  it  appears  that  the  in- 
jury was  inflicted  by  a  servant  or  agent  of  the  city  or  town 
while  engaged  in  the  legitimate  exercise  of  the  service  or 
business  for  which  he  was  employed.  Unless  this  is  shown 
the  maxim  respondeat  superior  does  not  apply.  Walcott  v. 
Swampscott^  1  Allen,  101. 

'  The  only  authority  conterred  on  a  city  by  which  it  can  le- 
gally appropriate  money  to  celebrate  a  holiday  is  found  in  St. 
1861,  c.  165.  Before  the  enactment  of  that  statute  any  appro- 
priation of  money  for  such  purpose  was  illegal.  Hood  v. 
Mayor  and  Aldermen  of  Lyon^  1  Allen,  103.  The  author- 
ity given  by  the  statute  is  a  limited  one.  It  can  be  exercised 
only  in  pursuance  of  a  "  vote  of  two-thirds  of  the  members  of 
each  branch  of  the  city  council  present  and  voting  by  yea  and 
nay  vote."  There  was  no  competent  evidence  at  the  trial  of 
this  case  that  the  city  of  Lawrence  had  duly  exercised  any  au- 
thority under  this  statute  for  the  celebration  of  the  fourth  of 
July,  when  the  plaintiff  was  injured;  or  that  any  one  was  duly 
empowered  to  purchase  fire-works  in  behalf  of  the  city  to  be 
nsed  in  such  celebration.  The  only  competent  evidence  of  any 
such  authority  is  to  be  found  in  the  records  of  the  proceedings 
of  the  city  council  kept  according  to  the  provisions  of  law.  By 
the  act  establishing  the  city  of  Lawrence,  St.  1853,  c.  70,  §§  6, 
7,  10,  it  is  expressly  provided  that  each  board  composing  the 
city  council  shall  keep  a  record  of  its  own  proceedings,  and 
that  a  city  clerk  shall  be  chosen  who  shall  be  the  clerk  of  the 
board  of  aldermen.  Parol  evidence  was  inadmissible  to  prove 
any  acts  or  proceedings  of  the  city  council,  or  that  the  record 
of  such  proceedings  as  kept  by  the  clerk  was  erroneous  or  de- 
fective.   Mayhew  v.  District  of  Ga/y  Head^  13  Allen,  129, 
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134,  and  cases  cited.  There  was,  therefore,  no  legal  evidence 
whatever  offered  by  the  plaintiff  that  the  defendants  had  pur- 
chased any  fire- works,  or  had  authorized  any  person  to  use 
them.  ■  The  act  of  the  mayor  and  other  officers  of  the  city  who 
undertook  to  procure  them  at  the  expense  of  the  city,  were  be- 
yond the  scope  of  their  official  power,  or  duty,  and  can  in  no 
way  be  held  to  be  the  foundation  of  charging  them  in  this  ac- 
tion. Upon  this  ground,  without  determining  the  question 
whether  the  city  could  be  held  liable,  even  if  it  had  appeared 
that  the  purchase  of  the  fire-works  was  -duly  authorized,  the 
entry  must  be  in  conformity  to  the  agreement  of  the  parties. 

Judgment  for  the  defendants. 


NOTES. 

In  Harvey  v.  The  City  of  Rochester,  35  Barb.,  177  (1861),  the  suit  was  for 
the  recoveiy  of  damages  for  entering  upon  the  plaintiff's  close  and  breaking 
down  and  destroying  gates  and  fences,  and  tearing  down  and  destroying 
sheds  and  buildings  thereon  erected  and  being,  and  taking  and  carrying 
away  persona]  property.  These  acts  were  done  in  pursuance  of  resolutions 
passed  by  the  common  council  of  the  city  of  Rochester,  requesting  the  su- 
perintendent to  remove  all  obstructions  from  a  certain  alley  in  that  city,  and 
directing  the  surveyor  of  the  city  to  mark  the  lines  of  the  alley  in  order  to 
enable  the  superintendent  to  remove  the  obstructions  therefrom;  and  the 
acts  aforesaid,  of  which  the  plaintiff  complained  and  for  which  he  claimed 
damages,  were  done  under  a  misapprehension  that  the  lands  were  in  said 
alley  as  claimed,  for  the  purpose  of  removing  obstructions  from  the  same  aa 
requested  in  the  resolutions  of  the  city  council.  But  it  was  found  by  the 
referee  that  the  locue  in  qtio  was  no  part  of  the  alley  from  which  the  ob- 
structions were  directed  to  be  removed,  and  the  plaintiff  recovered  judg- 
ment. On  appeal  the  court  observed:  **The  defendants  area  municipal 
corporation,  and  the  citizens  of  the  city  of  Rochester  are  the  corporators. 
The  common  council  is  the  agent  of  the  corporation  and  the  organ  through 
which  it  can  act.  The  powers  of  the  common  council  are  limited  and  de- 
fined by  law,  and  it  can  no  more  transcend  such  powers  than  an  agent  in 
any  other  case  can  bind  his  principal  by  acts  beyond  the  scope  of  the 
authority  conferred  upon  him. 

''The  question  in  the  present  case  comes  to  this:  have  the  common  coun- 
cil authority  by  their  agents,  servants  or  otherwise,  to  enter  summarily  upon 
premises,  within  the  corporate  bounds  of  the  city,  which  are  owned  or  law- 
fully and  peaceably  possessed  by  another,  and  commit  the  tortious  acts  which 
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the  referee  finds  have  been  committed  in  this  case?  The  mere  statement  of 
the  question  would  seem  to  indicate  an  answer  in  the  negative.  To  maintain 
the  affirmative  would  be  monstrous.  Most  manifestly  it  has  no  such  power, 
and  the  case  is  one  where  the  acts  of  the  common  council  were  clearly  ultra 
vires,  and  for  which  their  constituent,  the  corporation,  is  not  liable,  even  if 
the  ordinance  under  the  authority  of  which  the  wrongful  acts  are  alleged  to 
have  been  done  had  specifically  directed  the  particular  acts  complained  of 
to  be  done." 

The  fundamental  doctrine  is  here  clearly  laid  down,  that  if  the  act  com- 
plained of  is  wholly  outside  of  any  power  or  authority  of  a  municipal  cor- 
poration, as  conferred  by  its  charter,  the  corporation  cannot  be  held  liable 
for  the  act,  even  though  directed  or  commanded  by  its  superior  agents  or 
officers.  This  doctrine  is  sustained  by  many  cases,  besides  those  cited  in  the 
foregoing  selected  case  of  Horn  v,  Baltimore,  BO  Md.,  218 ;  Cuyler  r.  Ro- 
chester, 12  Wend.,  165;  Dillon  on  Mun.  Corp.,  §§  767, 768,  and  notes. 

The  difficulty  sometimes  lies  in  determining  where  the  doctrine  should 
apply,  that  is,  in  deciding  what  acts  done  colore  officii,  or  by  the  direct  Re- 
quest or  command  of  the  superior  agents  or  officers  of  the  corporation,  are 
ultra  vires;  for  municipal  corporations  have  some  powers  incidental  to  those 
conferred,  like  those  of  private  corporations.  Spauldingv,  Lowell,  23  Pick., 
71;  Stetson  v.  Kempton,  13  Mass.,  272;  Willard  v,  NewhurypoH,  12  Pick., 
227. 

The  case  of  Mitchell  v.  Rockland,  52  Me.,  118  (1860),  and  the  same  case 
in  41  Me.,  463;  45  Me.,  505,  will  further  illustrate  the  application  of  the  doc- 
trine to  the  unauthorized  acts  of  officers  or  agents  of  the  corporation  done  in 
the  supposed  performance  of  duty,  but  by  the  negligent  performance  of 
which  another  suffers  damage.  The  facts  in  this  case  were  as  follows:  The 
health  officers  of  the  dty  of  Rockland  took  the  plaintiff  *&  vessel  by  consent 
of  his  agent  for  a  hospital  for  a  man  sick  with  the  small-pox.  The  sick  man 
died  and  after  his  death  the  health  officers  sent  a  man  to  fumigate  the  ves- 
sel, which  he  did  so  negligently  that  the  vessel  was  set  on  fire  and  injured, 
and  the  city  government  paid  the  charge  for  cleansing  the  vespel.  The  ver- 
dict was  for  the  plaintiff,  with  a  special  finding  by  the  jury  that  the  defend- 
ants had  ratified  and  adopted  the  acts  of  the  health  officers  and  their  ser- 
vants in  taking  care  of  tH^  sick  man  on  board  the  plaintiff's  vessel  and  in 
fumigating  and  cleansing  her. 

There  were  three  appeals,  the  court  in  the  last  one  re-affirming  the  decis- 
ions in  the  two  former  cases.  In  the  first  case  it  was  held  that  the  health 
officers  of  the  city  were  not  authorized  to  take  vessels  in  the  quarantine  into 
their  own  possession  and  control  to  the  exclusion  of  the  owner  or  of  those 
whom  he  has  put  in  charge — and  that  when  such  unauthorized  possession 
and  control  are  taken  by  the  health  officers  or  their  servants  the  city  is  not 
responsible  therefor. 

In  the  second  case  the  court  held  that  the  statute  of  the  State  gave  no 
iuthority  to  the  selectmen,  or  the  health  committee,  who  were  by  the  stat- 
ute clothed  with  the  same  authority,  to  take  possession  of,  or  to  control  or 
ippropriate  a  vessel,  or  any  portion  of  the  same,  as  a  hospital. 

In  the  last  case  the  court  say:    '*  The  town  or  city  chooses  its  health  and 
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police  officers  in  pursuance  of  the  requirements  of  a  statute  which  pre* 
scribes  their  duties  to  the  public.  Neither  the  relation  of  master  and  ser- 
vant, nor  that  of  principal  and  agent,  exists  between  them  and  the  munic- 
ipal corporation  to  which  they  owe  their  election.  They  are  appointed  for 
public  purposes.  An  officer  may  be  liable  for  negli^nt  or  illegal  acts  to  ihe 
X>er8on  injured  thereby.  But  is  the  town  or  city  a  warrantor  or  guarantor 
against  all  the  torts  or  neglects  of  its  police  or  its  health  officers  ?  If  so,  then 
is  the  town  a  surety  to  the  public  for  every  person  it  may  elect  that  he  will 
perform  the  duties  incumbent  upon  him,  and  is  responsible  in  all  cases  of 
neglect  for  his  non-performance  or  his  careless  performance  of  such  duties. 
Nor  is  this  all,  for,  according  to  the  instruction  referred  to,  a  town  or  city  is 
made  equally  responsible  for  the  good  conduct  of  all  persons  employed  by 
its  officers,  and  liable  for  their  misfeasance  or  nonfeasances." 

In  Hafford  v.  New  Bedford,  16  Gray  (82  Mass.).  297,  the  action  was  for 
an  injury  sustained  by  the  plaintiff  while  on  a  sidewalk  in  the  city  of  New 
Bedford,  through  the  negligence  and  carelessness  of  the  defendant's  ser^ 
4  vants  in  the  management  and  use  of  a  hose-carriage.  The  judge  before 
whom  the  case  was  tried,  made  the  following  report  thereof:  "The  writ, 
declaration  and  answer  are  to  be  referred  to  and  made  a  part  of  the  case. 
The  plaintiff  offered  evidence  tending  to  show  that  at  the  time  stated  in  the 
declaration,  in  the  evening,  he  was  walking  along  on  the  flagged  sidewalk 
on  Purchase  street,  in  said  city,  and  was  using  due  care  and  diligence,  when 
there  was  an  alarm  of  flre,  and  certain  members  of  the  fire-department  of 
said  city  (appointed  and  paid  for  their  services,  as  by  the  city  ordinances,  to 
be  referred  to,  is  provided),  upon  a  fast  run,  drew  a  hose-reel  belonging  to 
the  city  along  upon  the  sidewalk,  and  therewith  struck  the  plaintiff  with 
great  violence,  throwing  him  down,  running  over  him,  and  injuring  him 
severely.  Evidence  was  offered  tending  to  show  that  said  members  of  the 
fire-department,  as  aforesaid,  at  the  time  the  plaintiff  was  so  struck  down, 
as  aforesaid,  had  been  drawing  said  hose-reel  upon  the  sidewalk  irom  the 
time  they  had  taken  it  from  the  engine-house,  a  distance  of  some  ten  or  fif- 
teen rods.  Upon  this  evidence,  the  court  being  of  opinion  that  the  action 
could  not  be  maintained,  the  case  was  withdrawn  from  the  jury,  to  be  sub- 
mitted to  the  whole  court.  If  the  whole  court  are  of  opinion  that  the  action 
cannot  be  maintained,  judgment  is  to  be  renderedlfor  the  defendants;  other- 
wise, the  case  is  to  be  sent  back  for  a  trial  by  the  jury/* 

The  whole  court  of  Massachusetts  at  that  time  (1860)  consisted  of  Biob- 
Low,  G.  J.,  and  Dbwby,  Metcalf,  Mbrrick,  Hoar  and  Chapman, 
judges.  They  held  that  "  where  a  municipal  corporation  elects  or  appoints 
an  officer,  in  obedience  to  an  act  of  the  legislature,  to  perform  a  public  ser- 
vice, in  which  it  has  no  particular  interest,  and  from  which  it  derives  no 
special  benefit  or  advantage  in  its  corporate  capacity,  but  which  it  is  bound 
to  see  performed  in  pursuance  of  a  duty  imposed  by  law  for  the  general 
welfare  of  the  inhabitants  of  the  community,  such  officer  cannot  be  regarded 
as  a  servant  or  agent  for  whose  negligence  or  want  of  skill  in  the  perform- 
diuce  of  his  duties  a  town  or  city  can  be  held  liable.  The  acts  proved  at  the 
trial  fall  within  this  principle,  and  are  not  such  as  to  render  the  defendant 
Hable  £<)  an  action.    The  members  of  the  fire-department  of  New  Bedford, 
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when  aciiug  in  the  discharge  of  their  duties,  are  not  servants  or  agents  in 
the  employ  of  the  city  for  whose  conduct  the  city  can  be  held  liable;  but  they 
act  rather  as  officers  of  the  dty,  charged  with  certain  public  duty  or  service; 
and  no  action  will  lie  against  the  city  for  their  negligence  or  improper  con-  . 
duct  while  acting  in  the  discharge  of  their  official  duty/' 

Municipal  corporations  are  not  usually  liable  for  the  negligent  perform- 
ance of  duties,  or  for  an  omission  to  perform  those  which  are  imposed  upon 
them  without  their  assent  for  public  purposes,  unless  a  right  of  action  there- 
for is  conferred  by  statute.  Thus,  where  a  town  assumed  the  duties  of  a 
school-district,  and  an  injuiy  was  sustained  by  a  scholar  attending  a  public 
school  from  a  dangerous  excavation  in  the  school-yard,  caused  by  the  neg- 
ligence of  the  town  officers,  it  was  held  that  no  private  action  could  be 
maintained  therefor  against  the  town.  Biglow  v.  Handolphy  14  Gray,  541; 
Ogg  V.  City  of  Lansing ^  35  Iowa,  495.  So  where  a  building  had  been  erected 
by  a  town  for  a  town  house  and  being  carelessly  and  imperfectly  erected,  the 
floor  gave  way,  during  a  town  meeting  held  in  it,  whereby  the  plaintiff  was 
ipjured,  it  was  held  that  he  could  not  recover  therefor  against  the  town. 
Eastman  v,  Meredith,  86  N.  H.,  284.  See,  also,  Brown  v.  South  Kenne- 
heck,  Ag.  Soc.,  47  Me.,  275. 

So  where  a  town  voted  to  pay  the  expenses  of  a  field  driver,  in  defending 
a  suit  brought  for  taking  up  and  impounding  cattle  running  at  large  con- 
trary to  law,  it  was  held  that  it  was  not  within  the  scope  of  the  town's  cor- 
porate powers  to  agree  to  indemnity  the  plaintiff,  or  pay  the  expenses  of  the 
suit,  and  that  the  plaintiff  could  not  recover  thereon.  Vincent  v.  Nan- 
tucket, 12  Bush.,  103.  See,  also,  Anthony  v.  Adams,  1  Met.,  284;  Riddle  r. 
Proprietors,  7  Mass.,  169;  Mower  v,  Leicester,  9  Mass.,  247;  Famum  v. 
Concord,  2  N.  H.,  392;  Baxter  v.  Winooski,  27  Vt.,  123;  Prather  v.  City 
of  Lexington,  18  B.  Mon.,  559.  So  a  city  is  not  liable  for  an  assault  and 
battery  committed  by  its  police  officers  in  the  discharge  of  their  duty.  Cat- 
ioellv.  City  of  Boone,  51  Iowa,  688;  Toum  of  Odell  v,  Schroeder,  58  III.,  353. 
^or  would  the  action  of  a  city  in  authorizing  and  employing  its  solicitor  to 
appear  and  defend  an  action  brought  against  a  police  officer  for  such  an  as- 
sault and  battery  make  it  liable  therefor.  Buttrick  v.  Lowell,  1  Allen  (83 
Mass.),  172;  Perley  v.  Georgetown,  7  Gray,  464.  Nor  is  a  town  liable  for 
the  negligence  of  a  laborer  employed  by  one  of  the  highway  surveyors,  to 
aid  him  in  performing  the  duties  of  his  office.  Walcott  v.  Swampscott,  Id., 
100. 

Nor  can  a  municipal  corporation  be  made  liable  for  the  wrongful  arrest 
and  imprisonment  by  its  collector  for  non-payment  of  taxes,  illegally  in- 
cluded in  his  warrant,  although  it  afterwuxl  pays  the  collector's  fees  for 
serving  the  warrant,  and  the  constable's  fees  for  serving  and  executing  the 
warrant,  and  jailor's  charges  for  the  board  and  maintenance  of  the  plaintiff 
while  detained  in  custody.  Perley  v.  Georgetown,  7  Gray  (73  Mass.),  464 
(1866). 

In  Elliott  V,  The  City  of  Philadelphia,  75  Pa.  St.,  347  (1874),  the  action 
was  brought  for  the  arrest  by  defendant's  police  officers  of  plaintiff's  ser- 
vant for  fast  driving,  taking  his  horse  into  custody  and  negligently  permit- 
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ting  it  to  ran  away  and  be  killed.    There  was  a  demnrrer  to  the  declaration 
and  a  judgment  for  the  defendant  on  the  demurrer. 

On  error,  it  was  held  that  the  city  was  not  responsible  for  the  negligence 
of  the  police;  that  the  officers  of  a  city  are  quasi  civil  officers  of  the  govern- 
ment, although  appointed  by  the  corporation;  and  that  where  the  dty  only 
authorizes  a  lawful  act  to  be  done  in  a  lawful  manner,  it  is  not  liable  for  the 
acts  of  its  officers  outside  of  the  authority. 

When  the  oolleotion  of  municipal  ultra  vires  taxes  may  be 
enjoined. — In  Mayor  and  City  Council  of  Baltimore  r.  Porter^  18  Md.,  284 
(1862),  to  which  reference  is  made  in  the  foregoing  selected  case  of  Horn  v. 
Mayor,  etc.,  of  Baltimore,  the  facts  were  these.  North  Avenue  formed  the 
northern  boundary  of  the  city  of  Baltimore,  the  land  on  the  south  side 
thereof  lying  in  the  city,  that  on  the  other  side  in  Baltimore  county.  In  1856 
a  special  act  of  the  legislature  of  Maryland  was  passed  providing  for  the 
grading  and  paving  of  the  avenue.  The  act  provided  '*  that  on  the  applica- 
tion in  writing,  of  a  majority  of  front  feet  of  the  owners  of  the  land  in  Balti- 
more county,  and  in  the  city  of  Baltimore,  fronting  on  said  avenue,  or  on 
any  part  thereof,  to  the  mayor  and  city  council  of  Baltimore,  to  have  the 
same,  or  such  part  thereof  as  such  majority  may  apply  for,  graded,  or  paved, 
or  both  graded  and  paved,  they  shall  have  full  power  and  authority  (if  in 
their  opinion  consistent  with  the  public  good)  to  allow  the  same  and  to  pro- 
vide for  ascertaining  whether  any,  and  what  amount,  of  benefit  or  damage 
will  be  caused  thereby  to  the  owners  of  the  land  on  each  side  of  said  North 
Avenue,  both  in  said  city  and  Baltimore  county,  for  which  said  owner  or 
owners  should  be  compensated,  or  ought  to  pay  a  compensation  by  reason 
of  the  grading.  Or  paving,  or  both,  as  aforesaid;  and  to  provide  for  assessing 
and  levying  on  the  property  of  the  persons  benefited  within  the  same  limits, 
the  expenses  which  may  be  incurred  in  the  grading,  or  paving,  or  both,  of 
said  North  Avenue,  or  any  part  thereof  as  aforesaid,  in  the  same  manner  as 
is  now  provided  by  existmg  laws  and  ordinances  for  the  grading  and  paving 
of  streets  in  the  city  of  Baltimore.** 

A  number  of  proprietors  of  land,  including  the  complainant,  representing 
themselves  to  be  the  owners  of  a  majority  of  feet  fronting  on  this  avenue  and 
between  Pennsylvania  Avenue  and  the  Falls  Turnpike  Road,  made  applica- 
tion in  writing  to  have  the  same  graded  between  those  points. 

The  city  commissioners,  acting  for  the  council,  resolved  to  grade  the  same, 
advertised  for  proposals  and  awarded  the  contract  to  W.  Slater.  They  as- 
sessed and  levied  the  tax  and  placed  the  list  in  the  hands  of  the  city  collec- 
tor, who  advertised  the  complainant *8  property  for  the  non-payment  of  the 
same.  The  contractor  completed  the  grading  at  a  cost  of  over  $100,000.  The 
complainant  instituted  no  proceedings  to  stop  the  progress  of  the  work,  and 
made  no  objection  to  it  while  it  was  in  progress.  The  mayor  and  city  coun- 
cil, after  the  work  was  completed,  adopted  an  ordinance  approving  what  had 
been  done  on  the  part  of  the  city  officers  and  the  contractor,  and  declaring 
the  work  done  consistent  with  and  for  the  public  good. 

The  complainant  filed  a  bill  for  an  ixgunction  to  restrain  the  defendants 
from  selling  his  land  for  the  payment  of  the  taxes. 
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An  injunction  was  granted,  from  which  an  appeal  was  taken,  and  on  the 
appeal  it  was  made  perpetual. 

In  delivering  the  opinion  of.  the  court  Goldsborouoh,  J.,  observes: 
'*  Being  a  work  of  great  magnitude  and  expense,  involving  not  only  private 
interests,  but  also  of  public  concern,  the  act  requires  that  the  mayor  and  city 
council  shall  first  determine  that  it  is  '  consistent  with  the  public  good.'  No 
such  preliminary  determination  was  made,  nor  was  the  application  addressed 
to  them  or  any  action  had  by  them  upon  the  subject.  Under  these  circum- 
stances it  is  impossible  to  say  that  the  action  of  the  city  commissioner  was 
authorized  by  any  law  or  ordinance,  without  which  the  payment  of  the  tax 
assessed  by  him  cannot  be  enforced  by  the  sale  of  the  appellee's  property.*' 

A  contract  for  grading,  ultra  vires  where  the  precedent  con- 
ditions of  the  statute  are  not  complied  with.— In  City  of  Baltimore 
V.  Eschhachy  18  Md.,  276,  it  appears  that  the  legislature  of  Maryland  had 
conferred  upon  the  mayor  and  city  council  of  Baltimore  full  power  an^  au- 
thority to  pass  all  ordinances  necessary  to  provide  for  the  grading  and  pav- 
ing of  its  streets,  and  in  the  execution  of  this  power  tfiey  imposed  certain 
specified  duties  upon  the  city  commissioner  in  reference  to  such  grading  and 
paving. 

Under  this  ordinance  the  city  commissioner,  with  4;he  approbation  of  the 
mayor,  was  vested  with  the  power  and  authority  to  enter  into  and  make  con- 
tracts for  grading  and  paving  streets,  alleys  and  lanes,  and  to  assess  taxes 
therefor,  in  two  classes  of  cases;  first,  when  the  proprietors  of  a  majority  of 
the  feet  of  ground  being  and  fronting  on  any  condemned  street,  lane  or  al- 
ley, make  application  to  him  in  writing  therefor;  and  second,  when  all  the 
proprietors  of  the  ground  fronting  on  a  street,  lane  or  alley  not  formally  con- 
demned, make  like  application. 

Under  this  order  the  city  commissioner,  with  the  approbation  of  the  mayor, 
determined  to  grade  and  pave  Hull  street,  from  Fort  Avenue  to  Port 
Warden's  line,  upon  an  application  made  by  a  majority  of  the  front  feet  of 
the  ground  lying  along  the  same,  although  the  street  had  never  been  for- 
mally condemned  by  the  mayor  and  city  council.  A  contract  was  entered 
into  between  the  city  and  Eschbach,  the  defendant  in  error,  for  the  latter  to 
do  the  work,  which  was  duly  approved  by  the  mayor  and  the  city  commis- 
sioner, acting  for  the  city  council.  A  tax  was  duly  levied  and  the  said  Esch- 
bach paid  thereby  for  the  work  done,  except  the  sum  of  94,516,  which  was 
assessed  to  certain  owners  of  ground  bordering  on  the  street,  and  not  paid, 
on  the  ground  that  there  had  been  no  proper  application  for  the  grading 
and  paving.  Under  these  facts  Eschbach  brought  the  suit  against  the  city 
to  recover  the  balance  due  and  recovered  judgment  therefor,  from  which  an 
appeal  was  taken  by  the  city. 

CocHBAN,  J.,  on  appeal,  observed:  '*As  it  is  admitted  in  this  case  that 
Hull  street,  from  Fort  Avenue  to  Port  Warden's  line,  was  never  formally 
condemned,  and  that  the  application  to  have  it  graded  and  paved  was  made 
by  only  a  part  of  the  proprietors  of  the  ground  being  and  fronting  thereon, 
it  is  obvious  that  the  application  was  not  sufficient  to  bring  the  case  within 
the  jurisdiction  conferred  by  the  ordinance  on  the  commissioner,  nor  to  give 
him  any  official  discretion  or  authority  to  take  any  proceedings  or  make  any 
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contract  respecting^  it.  The  fact  that  the  contract  made  related  to  a  subject 
within  the  general  scope  of  his  powers  does  not  make  it  obligatory  on  the 
appellants,  if  there  was  a  want  of  specific  power  to  make  it. 

'*  Although  a  private  agent,  acting  in  violation  of  specific  instmctions,  yet 
within  the  scope  of  a  general  aifthority,  may  bind  his  principal  the  rule  as  to 
the  effect  of  a  like  act  of  a  public  agent  is  otherwise.'" 

The  judgment  in  this  case  was  therefore  reversed. 

In  Hones  v.  The  City  of  Baltimore,  supra,  it  was  held  that  the  city  waa 
not  liable  for  damages  caused  by  grading  an  avenue,  which  it  was  authorized 
to  grade  after  certain  precedent  conditions  had  been  complied  with;  viz.,  a 
determination  on  the  part  of  a  mayor  and  city  counsel  that  it  was  "  consist- 
ent with  the  public  good.''  The  work  was  done  with  their  approval,  and  a 
resolution  subsequently  adopted  by  the  mayor  and  city  council  recited  that 
they  approved  of  the  same,  and  that  it  was  '^consistent  with  the  public 
good.'' 

In  Sheldon  v.  Kalamazoo,  supra,  the  action  was  for  an  injury  sustained  by 
on  invasion  of  the  piivate  property  of  the  plaintiff,  within  the  corporate  limits, 
by  the  officers  of  the  corporation  under  a  resolution  passed  by  the  trustees 
of  the  corporation  when  they  were  duly  assembled,  directing  the  removal  of 
fences  on  lands  of  the.plaintiff,  on  the  ground  that  they  were  within  the 
limits  of  a  highway,  or  street  of  the  village,  aiid  over  which  they  had  con- 
trol.   It  WQs  held  that  the  corporation  was  liable  for  the  damage. 

In  Thayer  v.  City  of  Boston,  supra,  the  city  was  held  liable  in  an  action, 
sounding  in  tort,  for  an  injury  sustained  by  the  obstruction  of  a  highway  or 
street,  existing  only  by  prescription,  even  where  the  acts  by  which  the  in- 
jury  was  sustained  were  done  by  the  agents  of  the  city,  either  by  express 
direction  or  by  subsequent  approval,  and  the  damage  done  was  to  adjoining 
proprietors  of  the  real  estate. 

The  distinction  drawn  between  the  case  of  Horn  v.  The  City  of  Baltimore, 
and  the  other  selected  cases  is  exceedingly  fine.  That  case  turned  upon  the 
question  whether  the  city  council  had  determined  that  the  grading  to  be 
done  was  *' consistent  with  the  public  good,"  before  the  contract  for  the 
grading  was  entered  into.  They  had  not  adopted  a  resolution  or  ordinance 
to  that  effect  before  that  time,  although  it  apperirs  from  the  case  as  reported 
that  the  commissioners  acted  for  the  council  in  advertising  proposals  for  the 
work  and  entering  into  the  contract,  and  that  it  was  in  fact  approved  by  the 
mayor;  and  that  subsequently  the  mayor  and  the  city  council,  by  a  formal 
resolution,  approved  and  indorsed  what  had  been  done,  and  declared  that  it 
was  **  consistent  with  the  public  good." 

The  city  and  the  complainant  had  received  the  benefit  of  the  contract,  and 
the  complainant  had  been  one  of  the  petitioners  to  the  mayor  and  the  city 
council  to  have  the  grading  done,  and  it  would  appear  that  he  could  not 
equitably  claim  the  interposition  of  a  court  of  equity  to  restrain  the  collec- 
tion of  taxes  levied  for  the  purpose  of  paying  for  the  grading  which  he  had 
asked  to  have  done. 

In  this  case  the  mayor  and  city  council  were  the  judges  of  the  question 
presented  for  their  determination  by  the  act  of  the  legislature,  authorizing 
action  on  their  part  in  the  premises;  viz.,  whether  it  was  *'in  their  opinion 
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consistent  with  the  public  good.'*  Now  this  opinion  was  not  required  to  be 
expressed  by  resolution  of  the  mayor  and  city  council  by  a  formal  action  at 
a  regular  meeting.  It  appears  that  they  did  act  in  the  premises,  and  from 
their  action  it  might  well  be  inferred  that  they  did  determine  that  in  their 
opinion  it  was  *'  consistent  with  the  public  good.** 

This  view  of  the  case  finds  support  ia  the  leading  cases,  in  the  last 
chapter. 

The  generalliability  of  coirporations  for  tort8«— The  doctrine  is 
well  established  that  a  corporation  is  liable  for  all  kinds  of  torts  committed 
by  them,  or  their  agents  in  the  course  of  their  duties,  although  it  is  not  a 
part  of  their  business  to  commit  torts.  The  remedy  of  a  person  injured  by  a 
wrongful  act  of  a  corporation  or  its  duly  appointed  agents,  when  acting 
within  the  line  of  their  duties  and  within  the  authority  and  powers  of  the 
corporation,  is  as  full  and  complete  as  if  the  wrong  had  been  committed  by 
an  individual. 

Corporations  may,  under  snoh  circumstances,  be  sued  in  the  proper  form 
of  action  for  a  conversion,  trespass  quare  clausum  /regit ^  or  a  trespass  vi  et 
annis.  State  v,  Morris  dt  Essex  i?.  Co.,  23  N.  J.  L.,  367;  Brokaw  v.  N,  J. 
B.  <lt  T.  Co.y  32  Id.,  32;  Bloodgood  t\  Mohawk  dh  H.  R\  Co.,  18  Wend.,  9; 
Haijes  V.  Cohoes  Co.,  3  Barb.,  42;  Watson  v.  Bennett,  12  Id.,  196;  Lee  f . 
Sandy  Hill,  40  N.  Y.,  442;  Del.  Canal  Co.  v.  Commonwealth,  60  Pa.  St., 
367;  Terre  Haute  Gas  Co.  v.  Teel,  20  Ind.,  131;  Chicago  dt  R.  I.  E.  Co.  t\ 
Whipple,  22  111.,  105;  Chicago  d- Iowa  R.  Co.  v.  Davis,  86  111.,  20;  Hazen  v. 
Boston  R.  Co,,  2  Gray,  574;  Lyman  v.  Bridge  Co.,  2  Aik.  (Vt.),  255. 

Tbey  are  also  liable  for  an  assault  and  battery,  and  other  injuries  to  the 
person  done  by  officers  or  other  agents  while  acting  within  the  apparent 
scope  of  their  authority.  Pennsylvania  R.  Co.  c.  Vandirer,  42  Pa.  St.,  365; 
Evansville  R.  Co.  r.  Baum,  26  Ind.,  70;  Jeffersonville  R.  Co.  v.  Rogers,  38 
Ind.,  116;  Kline  p.  Central  P.  R.  Co.,  39  Cal.,  587;  St.  Louis  A.  dt  C.  R, 
Co.  r.  Da%,  19  111.,  353;  Ramsden  v.  Boston  dt  A.  R.  Co.,  104  Mass.,  117; 
Coleman  V.  N.  Y.  dt  N.  H.  R.  Co.,  106  Mass.,  160;  Jackson  v.  Second  Av.  R, 
Co.,  47  N.  Y.,  274;  Hamilton  v.  Third  Av.  R,  Co.,  35  N.  Y.  Superior  Ct., 
118;  8.  c,  53  N.  Y.,  25;  Phil.  R.  Co.  v.  Derby,  14  How.,  468;  Turner  t.  N, 
B.  dt  N.  R.  Co.,  34  Cal.,  594;  Hayes  v.  H.  G.  N.  R.  Co.,  46  Tex.,  272. 

It  is  the  duty  of  corporations  to  supply  their  servants  with  sound  mechani- 
cal contrivances  and  accompany  them  with  competent  persons  to  use  them, 
and  if  the  ofBcers  or  other  agents  whose  duty  it  is  to  supply  these  fail  so  to 
do,  the  corporation  may  be  liable  for  injuries  to  other  servants  and  agents 
caused  thereby.  Laning  v.  N.  T.  Cent.  R.  Co.,  49  N.  Y.,  521;  Ford  v. 
Fitchburg  R.  Co.,  110  Mass.,  260;  Cooms  v.  New  Bedford  Cordage  Co.,  102 
Mass.,  433;  Brickner  v.  N.  Y.  Cent.  R,  Co.,  49  N.  Y.,  672;  Hofnagale  v.  N. 
Y.  C.  dt  H.  R.  Co.,  55  N.  Y.,  611;  Malone  v.  Hathaway,  64  N.  Y.,  9; 
Booth  V.  B.  rf-  A.  R.  Co.,  73  N.  Y.,  38;  Frazier  v.  Pennsylvania  R.  Co.,  88 
Pa.  St.,104;  Chicago  dtN.  W.R.  Co. r.5ir<?«, 45  111.,  197;  Samev.  Tajflor,m 
111.,  461;  Chicago,  B.  dt  Q.  R.  Co.  v.  McLallen,  84  Id.,  109;  Couch  v.  Watson 
Coal  Co.,  46  Iowa,  17;  Cook  v.  Han.  dt  St.  J.  R.  Co.,  63  Mo.,  397;  Brabbits 
V.  Chicago  db  N.  W.  R.  Co.,  38  Wis.,  289;  Field  on  Corp.,  Ch.,  XII;  Field 
on  Damages,  Ch.  XXII.    And  a  corporation  may  be  also  liable  for  a  mali- 
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• 
cious  prosecution.  Vanne  v,  Erie  Railway  Co,,  32  N.  J.  L.,  334.  And  for 
false  impnsorimenfc,  Owsley  v,  Mont,  <£•  West  Point  R.  Co,^  37  Ala.  (n.  8.), 
560.  See,  also,  Merills  v.  Tariff  Man.  Co.,  10  Conn.,  884;  Jefferson  R.  Co. 
V.  Rogers^  28  Ind.,  7;  Vinas  v.  Merchants*  Ins.  Co.,  21  La.  Ann..  368; 
Hewett  V.  New  Orleans,  etc.,  R.  Co.,  28  Id.,  685;  Gillett  v.  Missouri  Valley 
R.  Co.,  55  Mo.,  315.  But  see,  contra,  Cumberland  it  0,  Can.  Co.  v.  Port- 
land, 56  Me.,  78;  Childs  v.  Bank  of  Mo.,  17  Mo.,  213. 

Corporations  are  also  liable  in  dama^^s  for  the  publication  of  a  libel. 
Aldrich  v.  Press  Co.,  9  Min.,  133;  Daily  Post  Co.  v.  McArthur,  16  Mich.^ 
447;  Ilovey  v.  RtMer  Co.,  hi  N.  T.,  119;  Hahnemannian  Ins.  Co.  v.  Beebe,  48 
111.,  87;  P.  W.  <S:  B.  R.  Co.  v.  Quigley,  21  How.,  202;  Howe  Machine  Co.  v. 
Louder,  58  Ga.,  64. 

Where  the  tort  is  ultra  vires.— There  seems  to  be  some  conflict  in 
the  authorities,  both  American  and  English,  on  the  question  whether  a  cor- 
poration can  be  made  liable  for  a  tort  committed  ultra  vires.  In  the  cases 
we  have  selected  for  this  chapter  it  will  be  noticed  there  seems  to  be  a 
diversity  of  opinion. 

In  Harmen  v.  Lappenden,  1  East.,  555,  the  corporators  were  held  person- 
ally liable  for  an  ultra  vires  tort,  committed  in  the  name  of  the  corporation; 
and  in  Mill  v.  Hawker,  L.  R.,  9  Ex.,  309,  the  a^rents  of  the  corporation  were 
held  personally  liable  for  carrying  out  an  ultra  vires  order  of  the  corporate 
board,  although  Kelly,  C.  B.,  gave  a  dissenting  opinion  that  the  corporation 
was  alone  liable. 

In  Hutchison  v.  Western,  etc.,  R.  Co.,  6  Hisk.,  634,  it  was  held,  in  an  ac- 
tion to  recover  damages  for  an  ixgury  occasioned  by  the  negligence  of  the 
employes  of  the  railroad  company,  that  the  fact  that  the  net  from  which  the 
iigury  was  received  was  not  authorized  by  the  charter,  was  no  defense  if  the 
corporation  recognized  the  act  as  done  in  its  business.  See,  also,  selected 
cases  and  notes  Ch.  Ill;  N.  Y.  dt  N.  H.  R.  Co.  v.  Schuyler,  Si  N.  Y., 
30;  Life  <t  Fire  Ins.  Co.  v.  Merchants"  Fire  Ins.  Co.,  7  Wend.,  31;  Good- 
speed  V.  East  Haddam  Bank,  22  Conn.,  541;  Green  v,  London  Omnibus 
Line  Co.,  7  C.  B.  (n.  s.),  290;  Frankfort  Bank  v.  Johnson,  24  Me.,  490; 
Phil,  d:  B.  R.  Co.  V.  Quigley,  21  How.,  202. 

In  N.  Y.  (t-  N.  H.  R.  Co.  v.  Schuyler,  supra.  Judge  Davis,  who  gave  the 
opinion  of  the  court,  lays  down  this  broad  proposition:  **A  corporation  is 
liable  to  the  same  extent  and  under  the  same  circumstances  as  a  natural  per- 
son for  the  consequences  of  its  wrongful  acts,  and  it  will  be  held  to  respond  in 
a  civil  action  at  the  suit  of  an  injured  party  for  every  grade  and  description 
of  forcible,  malicious  or  negligent  tort  or  wrong  which  it  commits,  however 
foreign  to  its  nature  or  beyond  its  granted  powers  the  wrongful  transaction  or 
act  may  be."  See,  also,  Nolton  v.  Western  R.  Co.,  15  N,  Y.,  444;  Denny  c. 
Manhattan  Co.,  2  Den.,  118;  Kortright  v.  Buffalo  Com.  B*k.,  20  Wend., 
94;  Smith  v.  Rathbun,  66  Barb.,  402;  Brown  v.  South  Kennebec  Ag.  Soc., 
47  Me.,  275;  Railway  Co.  v.  Anthony,  43  Ind.,  183;  Harlam  v.  Emeti,  41 
111.,  320;  Pittsburgh,  etc.,  R.  Co.  v.  Slusser,  19  Oh.  St.,  157;  Atlantic  R.  Co. 
V.  Dunn,  Id.,  162;  Hooker  v.  New  Haven  db  N.  Co.,  15  Conn.,  321;  Ranger 
V.  The  Great  Western  R.  Co.,  5  H.  L.,  86;  Davis  v.  Bank  ofEng.,  2  Bing., 
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398;  Yarharough  v.  Bank  ofEng,,  16  East.,  6;  MacKay  v,  CoUmial  Bankt 
L.  R.,  5  C.  P.,  394;  30  L.  T.  (n.  b.),  180;  22  W.  R.,  473. 

The  opinion  in  these  cases  related  to  the  liability  of  private  corporations, 
and  unless  there  is  a  distinction  to  be  made  between  private  and  municipal 
corporations  in  respect  to  ultra  vires  torts,  they  will  appear  to  be  in  conflict 
with  some  of  those  relating  to  the  liability  of  the  latter,  especially  those  of 
the  highest  court  of  Maryland  herein  before  cited. 
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OHAPTEE  Xin. 


AGENT  NOT  LIABLE  ON  ULTRA  VIRES  CONTRACT. 


THIRTY-FOURTH  SELECTED  CASE. 

MoCuKDT  V.  RoGEBS.* 

Conttact  by  agent  in  name  of  ptHncipal;  when  agent  is  hound — Contract  cf 

public  officer. 

1.  An  agent,  who  promises  in  the  name  of  his  principal,  does  not  in  all 

cases  bind  himself  if  he  fails  to  bind  the  principal. 

2.  To  make  the  agent  x)er8onally  liable  where  he  does  not  so  intend,  and 

the  credit  is  not  given  to  him,  there  must  be  some  wrong  or  omission  of 
duty  on  his  part,  such  as  affirming  that  he  had  authority,  when  he  knew 
or  ought  to  have  known  that  he  had  not;  or  a  failure  to  disclose  facts 
within  his  knowledge* 

3.  In  the  case  of  a  public  agent,  where  his  authority,  or  that  of  his  prin- 

cipal, to  contract,  is  derived  from  a  public  statute,  the  party  con- 
tracted with  is  presumed  to  know  the  limitations  of  such  authority;  and 
the  doctrine  that  an  agent,  by  contracting  for  his  principal,  affirms  his 
authority,  does  not  apply. 

4.  The  agent  is  not  in  any  case  liable  in  an  action  ex  contractu,  unless  the 

credit  has  been  given  to  him,  or  he  has  expressly  agreed  to  be  liable; 
and  if  there  is  a  written  contract  it  must  contain  apt  words  to  charge 
him. 

5.  There  is  a  strong  presumption  of  law  against  any  credit  having  been 

given  to  a  public  agent  acting  within  the  scope  of  his  authority;  and  if, 
in  a  case  where  he  acted  beyond  his  authority,  the  defect  of  the  authority 
was  known  to  the  other  party,  it  seems  that  the  same  presumption  lies 
against  the  liability. 

•  Reported  in  21  Wiaoonain,  197  (1866). 
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6.  Where  defendant,  as  chainnan  of  a  town  board  of  superrisorB,  obtained 

a  recruit  to  be  credited  to  the  town,  upon  promise  of  a  certain  sam  as 
town  bounty,  he  acted  as  a  public  agent,  and  if  the  amount  promised 
exceeded  that  which  the  town  was  authorized  by  law  to  pay,  his  per- 
sonal liability  is  to  be  determined  by  the  principles  above  stated. 

7.  If  otherwise  liable,  defendant  was  entitled  to  show  as  a  defense,  that  he 

was  not  notified  within  a  reasonable  time  that  such  recruit  had  been  ac- 
cepted and  credited  to  the  town. 

Ajppeal  from  the  Circuit  Court  for  Winnebago  County, 

• 
Action  for  bounty  money.    The  plaintiff  sued  as  assignee 

of  one  Lent,  and  averred  that  defendant,  on  the  80th  of  Au- 
gust, 1864,  at  the  city  of  Oshkosh,  agreed  with  Lent  to  pay 
him  $300  if  he  would  be  mustered  into  the  m^itary  service  of 
the  United  States  and  credited  to  the  town  of  Oshkosh;  and 
that  Lent  duly  performed  said  conditions  on  the  8th  of  Sep- 
tember following.  Answer  in  denial.  The  plaintiff's  evi- 
dence tended  to  sustain  his  averments.  The  defendant's  evi- 
dence tended  to  show  that  he  made  the  contract  as  chairman 
of  the  town  board  of  supervisors,  and  that  this  was  known  at 
the  time  to  Lent;  that  the  only  conversation  he  ever  had  with 
Lent  was  about  the  20th  of  August,  1864;  that  Lent  did  not 
at  that  time  say  whether  he  would  accept  the  amount  pro- 
posed by  defendant,  or  any  other  sum,  and  never  had  notified 
defendant  that  he  had  been  credited  to  the  town  of  Oshkosh, 
nor  did  defendant  know  of  that  fact  until  the  subsequent  win- 
ter or  spring;  that  sometime  in  September,  1864,  the  plaintiff 
(who  was  treasurer  of  the  dty  of  Oshkosh)  told  him  that  Lent 
was  credited  to  the  city;  that  defendant  had  means  in  his 
hands  at  the  time  of  his  conversation  with  Lent  to  pay  what 
he  had  proposed;  and  that  if  Lent  had  credited  himself  to  the 
town  of  Oshkosh,  and  notified  defendant  at  any  time  while  he 
was  chairman,  he  could  have  paid  him.  The  court  refused  to 
let  the  defendant  show,  either  that  before  he  had  any  knowledge 
that  Lent  had  credited  himself  to  the  town;  to- wit.,  in  No- 
vember, 1864,  upon  retiring  from  his  office  as  chairman,  he 
had  a  settlement  with  the  proper  authorities  of  the  town,  and 
did  not  retain  in  his  hands  any  money  to  pay  Lent  for  his 
credit  to  said  town;  or  that,  before  he  had  any  notice  of  the 
assignment  of  said  claim  to  tbe  plaintiff  "  Lent  informed  him 
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that  he  supposed  he  had  credited  himself  to  the  city  of  Osh- 
kosh,  but  by  mistake  was  credited  to  the  town.^^  It  in- 
structed the  jury  that  if  defendant,  as  chairman,  etc.,  agreed 
to  pay  for  said  town  to  said  Lent  $300  for  his  credit,  the  con- 
tract was  not  binding  upon  the  town,  and  the  defendant  was 
liable  therefor  personally.  It  further  instructed  them,  inter 
aliay  that  if  the  defendant  offered  Lent  to  pay  him  a  certain 
sum  if  he  would  credit  himself  to  said  town,  and  Lent  did  not 
accept  the  offer,  defendant  was  not  liable,  even  if  Lent  did 
subsequently  credit  himself  to  the  town,  unless  defendant 
knew  of  such  crediting  and  adopted  it 

Verdict  for  plaintiff  for  $233;  motion  for  a  new  trial,  on 
the  ground  (among  others)  that  the  court  erred  in  instructing 
the  jury,  denied ;  and  the  defendant  appealed  from  a  judgment 
on  the  verdict. 

Odb.  Boucky  for  appellant,  to  the  point  that  if  defendant 
made  the  contract  alleged  as  agent  for  and  in  behalf  of  the 
town,  without  authority  to  bind  it,  the  plaintiff  could  not  recover 
on  the  contract,  but  only  by  a  special  action  on  the  case,  cited 
2  Kent's  Com.,  631-82;  Story  on  Agency,  §  264,  a;  FowUs 
V.  Shearer^  7  Mass.,  14,  19;  Stinchfield  v.  Little^  1  Greenl., 
231;  Hopkins  v.  Mehafy,  11  S.  &  R,  126;  Tawnaend  v. 
Coming y  23  Wend.,  435;  Long  v.  Colbumj  11  Mass.,  97; 
Harper  v.  Little^  2  Greenl.,  14;  Stetson  v.  Patten^  2  Id.,  358; 
Ahhey  V.  Chasey  6  Gush.,  54;  Ballou  v.  TaUoty  16  Mass., 461; 
DeUics  V.  Cawthomey  2  Dev.,  90;  Ogden  v.  Raymondy  22 
Conn.,  383;  PolhiZl  v.  Walter y  3  Barn.  &  Adolph.,  114; 
Dourunan  v.  JoneSy  9  Jurist,  454;  12  Eng.  L.  &  E.,  433. 
An  agent  who  acts  without  authority  is  personally  liable  only 
when  his  want  of  authority  is  unknown  to  the  other  party. 
Story  on  Agency,  §  264;  Jenkins  v.  AtkinSy  1  Humph.,  294, 
299.  A  public  oflScer,  in  making  a  contract,  is  not  personally 
liable  because  he  does  not  so  contract  as  to  give  a  cause  of  ac- 
tion elsewhere,  unless  guilty  of  fraud  or  misrepresentation. 
2  Kent,  633 ;  Story  on  Agency,  §§  287-8,  302,  306 ;  Ogden  v. 
Rwymondy  22  Conn.,  379;  Tdbey  v.  Glafliny  8  Sumner,  379; 
Parrott  v.  Eyrey  10  Bing.,  283;  Hodgson  v.  Dexter y  1 
Cranch,  345;  Mackbeth  v.  Haldiinany  1  Term,  172;  Uhwin 
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V.  WoUelyy  Id.,  674;  Gridley  v.  Lord  Palmertson,  3  Brod. 
&  Bing.,  276;  Brown  v,  Austin;  1  Mass.,  208;  Daws  v. 
Jackson^  9  Id.,  490;  Adams  v.  Whittlesey j  3  Conn.,  560; 
Stinchfield  v.  Little^  1  Greenl.,  231;  Entoe  v.  Hall^  1 
Ham]!>h.,  303.  Tlie  chairman  of  a  town  board  of  supervisors 
is  a  public  officer.  Ogden  v.  Raymond^  22  Conn.,  supra; 
Tutt  V.  Holhs,  17  Mo.,  489;  Olney  v.  Wickes,  18  Johns.,  124; 
Adams  v.  Whittlesey y  3  Conn.,  564;  Pen^y  v.  Hyde^  10  Id., 
338;  Sterling  v.  Peet^  14  Id.,  248;  Johnson  v.  Smithy  21  Id., 
62T. 

JacJcaon  dk  Halsey^  for  respondent. 

The  chairman  of  the  board  of  supervisors  is  not  authorized 
to  make  any  contract  in  behalf  of  his  town.  A  quorum  of 
the  board  only  can  act.  E.  S.,  Ch.  15,  Sec.  65.  The  contract 
alleged  in  the  complaint  could  not  have  been  made  even  by  a 
quorum ;  because  the  law  authorizing  towns  to  pay  bounties 
limits  them  to  $200.  The  defendant  was  therefore  liable  per- 
sonally. Story  on  Agency,  §§  280,  282,  283,  285-6  a,  166-7, 
172, 175,  264,  269;  7  Wend.,  315;  11  Id.,  479;  6  Cow.,  354; 
3  Johns.  Cas.,  70;  15  Johns.,  44;  18  Id.,  363;  2  Id.,  48. 

Downer,  J. — The  first  question  is:  Did  the  county  court 
err  in  instructing  the  jury  "  that  if  they  found  from  the  evi- 
dence that  the  defendant,  as  chairman  of  the  board  of  super- 
visors of  the  town  of  Oshkosh,  agreed  to  pay  for  said  town  to 
said  Lent  $300  for  his  credit,  the  contract  was  not  binding 
upon  the  town,  and  the  defendant  was  liable  therefor  person- 
ally?" The  town  was  authorized  by  law  to  pay  only  $200 
bounty  to  each  volunteer;  and  if  the  defendant,  as  agent  of 
the  town,  promised  to  pay  more  than  that  sum,  the  promise 
was  not  binding  on  the  town.  The  principle  of  the  instruc- 
tion is,  therefore,  that  an  agent  who  does  not  give  a  cause  of 
action  against  his  principal,  is  of  necessity  personally  liable. 
Tliis  is  generally  so.  Is  it  so  in  all  cases?  Is  it  so  in  this? 
Was  there  sufficient  testimony  to  base  the  instruction  upon? 

It  was  held  in  Smout  v.  IXben^y^  10  Mees.  &  Wels.,  1,  that 
where  the  wife,  acting  as  agent  for  her  husband,  had  an  orig- 
inal authority,  which  had  been  revoked  by  the  death  of  the 
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hnsband,  unknown  to  her,  she  was  not  liable  by  reason  of 
making  a  void  contract  in  his  name  after  his  death.  The  well- 
reasoned  opinion  of  the  court  in  that  case  leads  to  the  con- 
clusion, that  to  make  any  agent  personally  liable,  where  he 
does  not  intend  to  be,  and  the  credit  was  not  given  to  him, 
there  must  be  botac  wrong  or  omission  of  right  on  his  part, 
such  as  asserting  that  he  had  authority  when  he  knew  or 
ought  to  have  known  he  had  not,  or  a  failure  to  disclose  fully 
all  the  facts  within  his  knowledge.  To  the  same  eflfect  is  Og- 
den  V.  Raymond^  22  Conn.,  384.  See  also  Story  on  Agency, 
§§  265,  287.  It  is  not  claimed  that  the  appellant  made  any 
false  representations  to  Lent,  or  practiced  any  deception  upon 
him,  unless  it  was  done  by  making  a  promise  in  the  name  of 
the  town  which  he  had  no  authority  to  make.  His  assuming 
to  make  a  contract  which  he  had  no  authority  to  make  would 
ordinarily,  in  the  case  of  private  agents,  be  equivalent  to  a 
representation  that  he  had  authority  to  make  it.  But  not  so 
in  this  case;  or,  if  so,  its  falsity  was  known  at  the  time  to 
Lent.  For  the  authority  which  the  town  had  was  by  virtue 
of  a  general  statute  law,  which  both  parties  alike  are  presumed 
to  know.  A  representation  made  by  the  defendant  to  Lent, 
and  at  the  time  known  by  him  to  be  false,  of  course  could  not 
be  relied  on  by  him,  and  could  not  be  a  wrong  to  the  injury  of 
Lent.  The  complaint  is  in  assumpsit,  and  the  instruction, 
taken  in  connection  with  the  complaint,  assumes  or  is  to  the 
effect  that  if  the  defendant  promised  as  agent  for  and  in  the 
name  of  the  town,  and  that  promise  is  void  as  to  the  town  for 
want  of  authority  in  the  agent  to  make  it,  it  became  the  indi- 
vidual promise  of  the  agent,  on  which  he  was  liable  in  this 
action.  We  do  not  see  on  principle  how  an  agent  can  be  liable 
on  any  contract,  unless  there  are  apt  words  to  charge  him,  or 
how  a  promise  on  his  part  can  be  implied,  unless  the  credit 
was  given  to  him.  The  authorities  are  somewhat  conflicting 
as  to  the  liability  of  an  agent  in  actions  ex  contractu;  but  the 
weight  of  authority  we  think  is,  that  to  charge  an  agent  in 
such  action  the  credit  must  have  been  given  to  him,  or  there 
must  be  an  express  contract,  and  if  there  is  a  written  contract 
there  must  be  apt  words  in  it  to  charge  him.  See  Story  on 
Agency,  §  264  a,  and  note;  Ogden  v.  Raymond^  22  Conn., 
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884j  and  authorities  there  cited.  If  there  are  not  apt  words 
to  charge  the  agent,  and  the  credit  is  not  given  to  him,  then 
he  is  liable  only  in  an  action  ex  delicto. 

It  is  said  that  this  leads  or  may  lead  in  this  action  to  the 
conclusion  that  no  one  is  liable;  for  the  town  is  not.  This 
may  be  so.  But  we  do  not  think,  if  it  be  so,  that  it  affords  us 
a  sufficient  ground  for  hofding  the  defendant  liable,  unless  his 
acts  bring  him  within  the  principles  we  herein  lay  down.  If 
the  defendant  had  stipulated  with  Lent  that  he  should  not  be 
personally  liable,  it  is  clear  that,  in  the  absence  of  fraud  on 
his  part,  no  personal  liability  would  rest  on  him. 

According  to  the  authorities  cited  by  the  appellant's  coun- 
sel, if  he  was  chairman  of  the  board  of  supervisors,  the  defend- 
ant was  a  public  agent.  The  law  raises  a- very  strong  presump- 
tion against  any  credit  being  given  to  a  public  agent,  acting 
within  the  scope  of  his  authority,  and  requires  a  clear  inten- 
tion on  his  part  to  charge  himself,  to  make  him  personally 
liable.  This  presumption  of  the  law  is  equivalent  to  an  im- 
plied agreement  that  he  shall  not  be  liable  while  acting  within 
his  authority.  If  he  acts  in  a  case  where  he  has  no  authority, 
and  fully  discloses  to  tlie  party  with  whom  he  is  acting  his 
want  of  authority,  or  the  want  of  authority  is  known  to  such 
party,  and  he  does  not  exact  the  individual  undertaking  of  the 
agent,  we  see  not  why  the  same  presumption  should  not  then  be 
raised  against  the  liability  of  the  agent  as  when  he  was  acting 
within  the  scope  of  his  authority.  Why  should  a  public  agent 
in  such  case  be  presumed  to  make  himself  personally  liable, 
and  trust  to  the  government  for  remuneration,  rather  than  a 
presumption  be  raised  that  the  party  with  whom  he  is  dealing 
was  to  trust  tlie  government?  Both  know  the  government  is 
not  bound ;  and  if  the  party  contracting  with  the  agent  desires 
him  to  be  personally  bound,  it  appears  to  us  not  unreasonable 
that  he  should  so  expressly  stipulate. 

The  instruction  was  erroneous;  because  the  defendant,  if  he 
acted  as  a  public  agent,  was  not  ex  necessitate  liable  by  reason 
of  transcending  his  authority  under  the  circumstances  of  this 
case,  either  in  an  action  ex  contractu  or  ex  delicto. 

We  think  also  the  admissions  Lent  made  before  the  assign- 
ment of  his  claim  should  have  been  received  in  evidence. 
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After  a  careful  examination  of  the  testimony,  we  do  not 
find  any  evidence  that  Lent  ever  notified  the  defendant  that 
he  had,  in  pursuance  of  the  alleged  agreement,  enlisted  and 
credited  himself  to  the  town,  or  that  the  defendant,  for  at 
least  six  months  after  the  enlistment,  knew  of  such  credit. 
Such  notice  should  have  been  given  within  a  reasonable  time 
after  the  enlistment,  or  the  defendant  mijg^ht  have  re^rded  the 
contract  as  broken  on  the  part  of  Lent,  and  no  longer  binding 
on  himself  We  doubt  whether,  for  the  want  of  such  notice, 
any  cause  of  action  whatever  was  proved  against  the  defend- 
ant. But  if  there  was  sufficient  testimony  to  go  to  the  jury 
(which  -we  do  not. decide),  the  defendant  should  have  been  per- 
mitted to  show  as  a  defense  that  he  had  been  injured  by  want 
of  notice  of  the  credit  to  the  town  within  a  reasonable  time. 

By  the  Court. — Judgment  of  the  county  court  reversed, 
and  a  venire  de  novo  awarded. 


WHERE  AN  AGENT  MAY  BE  LIABLE,     ACTION  FOR  MONEY 

HAD  AND  RECEIVED. 


THIBTT-FIFTH  SELBCTBD  CA8B« 

Jefts  AND  Wife  v.  York.* 

A  promissory  note,  in  the  body  of  which  A.  promises  to  pay  a  certain 
sum,  and  signed  **B.,  agent  for  A./*  does  not  bind  B.  personally  on 
the  contract,  although  he  had  no  legal  authority  from  A.  to  give  such 
note. 

In  this  Commonwealth,  a  congregational  church,  or  a  church  formed 
within  the  congregation  by  covenant  and  according  to  usage,  to  cele- 
brate the  Christian  ordinances,  and  for  ecclesiastical  purposes,  with  dea- 
cons chosen  by  the  members,  is  not  a  corporation,  and  cannot  authorize 
an  agent  to  bind  them  by  a  promissory  note  in  their  associate  capacity. 

If  the  consideration  of  a  note  by  an  agent  is  money  advanced  to  him  for 
the  use  of  his  principal,  under  a  mutual  mistake  of  the  legal  capacity 

•  Beported  in  10  Cuth.  (M  Mass.),  393  (IS&a). 
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of  the  principal  to  authorize  the  gsivmg  of  such  note  by  his  agent,  and 
the  lender,  finding^  that  neither  the  principal  nor  the  agent  are  legally 
bound  upon  the  note,  demands  the  money  of  the  agent  before  it  is  paid 
over  to  his  principal,  he  may  recover  it  of  the  agent,  in  an  action  for 
money  had  and  received. 

Assumpsit  upon  the  money  counts,  with  a  specification  of 
claim,  under  the  count  for  money  had  and  received,  for  one 
hundred  dollars  and  interest,  which  the  female  plaintiff  while 
sole,  by  the  name  of  Betsey  Tilton,  advanced  to  the  defendant, 
October  14,  1842. 

At  the  trial  in  the  court  of  common  pleas,  before  Mellen, 
J.,  the  plaintiffs  produced  and  relied  upon  a  note,  of  the  fol- 
lowing tenor: 

"  $100.  *  "  LowitLL,  October  14, 1842. 

"  For  value  received,  the  pastor  and  deacons  of  the  First 
Freewill  Baptist  Church  in  Lowell,  in  behalf  of  said  church, 
promise  to  pay  Betsey  Tilton,  or  her  order,  the  sum  of  one 
hundred  dollars;  to  be  paid  in  two  years,  if  called  for,  by  giv- 
ing one  month's  notice,  with  interest  annually. 

"S.  D.  York, 
^ Agent  for  the  Fi/rst  Freewill  Baptist  Chwrch  in  LowellP 

In  addition  to  the  note,  the  signature  to  which  was  admit- 
ted, the  plaintiffs  proved  an  oral  admission  by  the  defendant 
of  his  receipt  of  the  money,  and  that  he  expected  to  pay  the 
note,  at  a  month's  notice. 

The  defendant  contended  that  he  signed  said  note  merely  as 
agent  of  the  said  church,  a  religious  association  of  individu- 
als, or  as  agent  of  the  pastor  and  deacons  of  said  church,  and 
that  being  duly  authorized  so  to  do,  he  was  not  personally 
liable  on  the  note;  and  he  offered  evidence  tending  to  show 
the  votes  of  said  church,  directing  him  to  give  the  note  in 
suit.  The  particulars  of  this  testimony,  as  also  several  other 
questions  raised  at  the  trial,  did  not  become  material  to  the 
final  decision  of  the  case.  Upon  the  whole  evidence,  the  pre- 
siding judge  instructed  the  jury,  among  other  things,  that  the 
note  in  suit  was,  in  its  legal  construction,  the  note  of  the 
church,  and  that,  as  no  authority  had  been  shown  in  the 
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cliurch  to  give  such  note,  the  defendant  acted  therein  without 
legal  authority;  and  that  the  defendant,  if  he  received  the 
money  himself,  would  be  liable  under  the  count  for  money 
had  and  received,  and  the  jury  returned  a  verdict  for  the 
plaintiffs.    To  this  ruling  the  defendant  excepted. 

Shaw,  C.  J. — -We  suppose  this  is  the  same  case  in  which  a 
new  trial  was  formerly  ordered,  which  is  reported  in  4  Gush., 
371.  The  object  of  this  suit  is  to  charge  the  defendant  per- 
sonally, in  consequence  of  his  having  received  of  the  female 
plaintiff,  whilst  sole,  the  sum  of  $100,  by  way  of  gift,  deposit 
or  loan,  for  the  Freewill  Baptist  Society,  upon  which  he  gave 
her  a  note  or  memorandum  in  writing,  as  stated  in  the  report 
referred  to.  We  say  gift  or  loan,  because,  by^the  terms  of  the 
note,  it  was  only  to  be  paid,  if  called  for. 

The  former  decision  only  determined  that,  by  the  law  of 
Massachusetts,  contrary  to  the  rule  in  some  other  States,  a 
person,  professing  to  act  as  agent  for  another  party,  but  either 
in  law  or  in  fact  having  no  authority  to  bind  such  party,  he 
does  not  necessarily  bind  himself. 

In  the  present  case,  it  seems  to  have  been  assumed,  and  if 
it  had  not,  it  seems  to  us  clear,  as  matter  of  law,  that  the 
•church  or  the  deacons  of  the  church,  had  no  authority  to  give 
a  promissory  note,  or  enter  into  an  executory  contract  for  the  - 
payment  of  money,  binding  upon  themselves  and  their  suc- 
cessors, in  their  coi-porate  capacity.  This  appears  to  be  the 
case  of  a  regularly  incorporated  religious  society,  in  its  natnre 
and  constitution  congregational,  a  church  formed  within  the 
congregation,  by  covenant  and  according  to  usage,  to  celebrate 
the  Christian  ordinances,  and  for  purposes  purely  ecclesiasti- 
cal, with  deacons  chosen  by  the  members.  It  has  often  been 
held  in  this  Commonwealth,  that  such  a  church  is  not  a  cor- 
poration, and  can  neither  contract  nor  sue  in  a  corporate  ca- 
pacity. And  although  the  deacons  are  vested  by  statute  with 
limited  corporate  powers  to  take  gifts  and  donations  and  hold 
property  in  succession,  for  the  benefit  of  the  church,  yet  we 
are  not  aware  of  any  authority  they  have  to  issue  promissory 
notes,  to  bind  their  successors  or  the  church,  or  to  enter  into 
executory  contracts,  negotiations,  or  speculations,  although 
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they  may  hope  and  expect  that  they  will  prove  profitable  to 
the  church.  Perhaps  it  may  be  thought  that  the  court  adopted 
a  different  rule,  in  regard  to  this  same  society,  in  the  case  of 
Tcyfonsend  v.  FreewUl  Baptist  Society^  6  Gush.,  279.  But  it 
will  be  found  on  examination,  that  the  suit  there  was  brought 
against  the  incorporated  society,  by  the  name  of  the  Freewill 
Baptist  Church,  or,  if  in  fact  it  was  intended  to  charge  the 
church  proper,  the  plaintiffs  had  declared  against  them  as  a 
corporation,  the  defendant  had  not  pleaded  in  abatement,  or 
given  the  necessary  notices  to  traverse  and  try  the  fact  of  their 
being  a  corporation,  so  that  the  suit  proceeded  against  them 
as  a  corporation.  We  then  are  brought  back  to  the  question 
whether  the  agent  is  personally  liable.  The  court  are  of  opin- 
ion that  where  a  person  acting  as  agent  borrows  money  for 
his  principals,  and  gives  their  obligation  for  it,  and  it  turns 
out  that  the  principals  were  not  of  legal  capacity  to  make  such 
contract,  and  of  course  could  confer  no  such  power  on  another, 
the  agent  is  not  personally  liable  on  the  contract,  as  his  con- 
tract. This  in  effect  was  before  decided  in  the  same  suit  be- 
tween these  parties.  4r  Cush.,  871 ;  Abbey  v.  Ghase^  6  Gush., 
54. 

But  if  in  fact  be  was  not  so  authorized,  but  under  a  belief 
that  he  was,  and  acted  on  such  belief,  and  the  party  advancing 
the  money  did  not  know  that  he  was  not  authorized,  the  agent 
would  be  liable  in  an  action  of  the  case,  to  an  amount  in  dam- 
ages equal  to  the  sum  advanced.  If  one  falsely  represents 
that  he  has  an  authority,  by  which  another,  relying  on  the 
representation,  is  misled,  he  is  liable;  and  by  acting  as  agent 
for  another,  when  he  is  not,  though  he  thinks  he  is,  he  tacitly 
and  impliedly  represents  himself  authorized  without  knowing 
the  fact  to  be  true,  it  is  in  the  nature  of  a  false  warranty,  and 
he  is  liable.  But  in  both  cases  his  liability  is  founded  on  the 
ground  of  deceit,  and  the  remedy  is  by  action  of  tort.  Smmit 
v,  Ilberry,  10  Mees.  &  Welsh.,  1;  Jenkins  v.  Hutchinson^  13 
Ad.  &  EL,  N.  8.,  744. 

But  if  the  defect  of  authority  arises  from  a  want  of  legal 
capacity,  and  if  the  parties  act  under  a  mutual  niistake  of  the 
law,  and  are  both  equally  well  informed  in  regard  to  the  facts, 
so  that  the  lender  is  not  misled  by  any  word  or  act  of  the 
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agent,  he  would  have  no  legal  remedy  against  the  agent;  not 
in  assumpsit,  for  it  is  not  his  contract;  not  in  tort,  for  he  is 
chargeable  with  no  deceit.  It  is  the  ordinary  case  of  a  per- 
son lending  money  to  any  aggregate  body  of  individuals  not 
incorporated,  associated  temporarily  for  any  purpose  of  busi- 
ness, who  by  a  vote  of  the  majority  engage  to  repay  him,  he 
erroneously  supposing  that  they  are  all  legally  bound.  He 
can  have  no  remedy  against  them,  simply  because,  by  a  fixed 
rule  of  law,  an  aggregate  body,  not  incorporated,  cannot  act 
and  bind  the  association  by  a  majority,  or  sue,  or  be  sued,  in 
an  aggregate  capacity. 

But  it  is  then  contended,  that  the  defendant  is  liable  to  the 
plaintiffs  as  for  so  much  money  had  and  received  by  him  to 
their  use;  and  there  is  a  count  in  the  declaration,  sufficient  to 
enable  the  plaintiffs  to  recover  in  this  suit,  if  their  proof  will 
warrant  it.  There  is  a  state  of  facts,  which,  if  it  existed, 
might  lay  the  foundation  for  such  a  right  to  recover  the  money 
back.  In  the  case  supposed,  of  a  receipt  of  money  for  another 
party  under  a  mutual  mistake  of  the  law,  and  a  belief,  on  the 
part  of  both,  that  the  agent  had  authority  to  bind  the  princi- 
pal by  a  contract,  if  before  the  agent  has  paid  over  the  money 
or  applied  it  to  the  use  of  his  supposed  printsipal,  or  otherwise 
put  it  out  of  his  own  control,  the  mistake  is  discovered,  and 
the  lender  gives  notice  to  the  agent,  not  to  pay  it,  but  return 
it,  it  then  becomes  money  held  to  the  use  of  the  lender,  and 
may  be  recovered  back  in  indebitatus  asmmijfmt.  The  ground 
is,  that  although  the  arrangement  fails  as  a  contract,  yet  it 
amounts  to  an  authority  from  the  lender  to  the  agent,  to  pay 
it  or  apply  it  to  the  use  of  the  principal,  if  delivered  to  him 
for  that  purpose,  though  under  a  mutual  mistake  as  to  his 
power  to  contract.  But  it  is  a  naked  power,  in  its  nature  rev- 
ocable, and  if  the  owner  revoke  the  power  and  reclaim  the 
money,  the  agent  holds  it  as  money  received  on  a  considera- 
tion which  has  failed,  to  the  use  of  the  lender,  and  if  after 
that  notice  the  agent  parts  with  it,  he  does  it  in  his  own 
wrong,  and  is  still  liable  for  it  to  the  lender.  Tliis  rule  will 
extend  to  a  case  where  the  agent  has  in  fact  received  the 
money  under  such  mutual  mistake  of  the  law,  but  has  never, 
before  such  notice,  ai^counted  for  it  to  his  supposed  principal, 


LIABILITY  OF   AGENTS.  559 

nor  otherwise  changed  his  condition  for  the  worse,  towards 
his  supposed  principal,  bnt  has  actaally  retained  the  money, 
or  applied  it  to  his  own  use. 

If  the  plaintiffs  think  it  expedient  to  go  to  a  new  trial  on 
that  ground,  the  question  for  the  jury  will  be, 

1.  Whether  the  parties  acted  under  a  mutual  mistake  of 
the  law,  and  were  equally  conusant  of  all  the  facts,  on  which 
the  defendant's  want  of  authority  depended.  The  general  law 
of  the  land,  all  parties  are  presumed  to  know;  and  the  fact 
that  both  parties  attended  the  same  church  and  knew  their 
plans  and  purposes  in  asking  aid  from  the  members,  is  proper 
evidence  to  be  submitted  to  the  jury  upon  the  question  whether 
they  were  equally  conversant  with  the  facts. 

2.  The  other  question  will  be,  whether  the  defendant  had 

in  fact  paid  over  the  money,  or  applied  and  appropriated  th« 

same  to  the  use  of  the  Freewill  Baptist  Church,  and  thus  put 

it  out  of  his  own  control,  before  receiving  any  notice  from  the 

plaintiffs  not  to  pay  it,  or  any  demand  to  have  it  repaid.     If 

so,  it  cannot  be  recovered  back;  but  if  otherwise,  it  was  money 

had  and  received  by  the  defendant  to  the  plaintiffs'  use,  and 

may  be  recovered  in  this  action. 

New  trial  in  Tms  couet. 


PERSONAL   LIABILITY  OP    INDIVIDUAL    CORPORATORS    AND 
AGENTS  FOR  AN  ULTRA  VIRES  TRESPASS. 


THIRTY-SIXTH  SELECTED  CASE. 

Mill  v.  Hawxer  and  others.* 

The  membera  of  a  highway  board,  upon  an  allegation  that  a  path  across  the 
plaintiff  *8  field  was  a  pnblic  highway,  by  a  resolution  passed  at  a  board 
meeting,  directed  their  surveyor  to  remove  an  obstruction  placed  across 
it  by  the  plaintiff.  The  following  day  they  gave  him  an  order  in  writing 
to  the  same  effect.  He  removed  the  obstruction  accordingly,  and  the 
plaintiff  thereupon  brought  an  action  of  trespass  against  the  members 
of  the  board  who  had  concurred  in  the  resolution,  and  the  surveyor. 
There  was  no  evidence  that  the  path  in  question  was  a  highway. 

*Beported  in  L.  B.,  9  Ex.,  809  (1874). 


560  ULTEA  VIBES. 

Held  (by  Piogott  and  Cleasbt,  B.  B.,  Eellt,  C.  B.,  dissenting),  that  the 
action  was  maintainable. 

By  PioooTT  and  Cleasby,  B.  B.  First,  that  the  resolution  was  unlawful 
altogether,  inasmuch  as  it  was  beyond  the  province  of  the  highway 
board,  as  a  corporate  lK>dy,  to  determine  whether  the  path  was  a  high- 
way or  not,  and  to  direct  the  removal  of  an  obstruction,  and  that  the 
members  who  concurred  in  the  resolution  were  therefore  personally  lia- 
ble. 

Secondly,  that  the  circumstance  that  the  surveyor  was  by  25  &  26  Vict.,  c. 
61,  s.  16,  bound  to  obey  the  orders  of  the  board  did  not  excuse  him  if  in 
obeying  their  orders  he  did  an  unlawful  act. 

By  Eellt,  C.  B.  First,  that  the  action  should  have  been  brought  against 
the  board,  the  resolution  and  order  having  been  corporate  acts  and 
within  the  competence  of  the  board  to  perform,  as  being  charged  with 
the  duty  of  maintaining  the  highways  of  their  district  in  repair. 

Secondly,  that  the  surveyor,  being  bound  by  the  statute  to  obey  the  orders 
of  the  board,  was  exempt  from  liability  as  being  a  mere  ministerial  offi- 
cer. 

DEOLAkATioN. — Trespass  by  taking  locks  off  the  plaintiff's 
gates. 

Plea. — Not  guilty  by  statute  (5  &  6  Wm.  4,  c.  60,  s.  109; 

26  &  26  Vict.,  c.  61,  s.  9). 

Issue. 

Tlie  cause  was  tried  before  Kelly,  0.  B.,  at  the  CornwRll 
summer  assizes,  1873.  After  the  evidence  was  introduced  on 
the  part  of  the  plaintiff  it  was  objected  that  the  defendants 
were  not  liable,  and  the  court  sustained  the  objections  and  di- 
rected a  nonsuit. 

In  Michaelmas  Term  a  rule  was  obtained  to  set  aside  the 
nonsuit  and  for  a  new  trial  on  the  ground  of  misdirection,  in 
this  that  the  learned  judge  ruled  that  the  defendant  members 
of  the  board,  and  the  surveyor,  were  not  individually  liable. 

In  the  Court  of  Exchequer,  the  judges  differed  in  opinion. 
The  following  judgments  were  delivered  in  which  the  facts  of 
the  case  and  the  questions  of  law  will  sufficiently  appear: 

Clbasby,  B. — The  judgment  I  am  about  to  read  is  that  of 
my  brother  Piggott  and  myself.  There  are  two  questions 
raised  in  this  case.  A  trespass  was  committed  upon  the  plaint- 
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iff  by  taking  the  locks  off  one  of  his  gates,  and  the  two  ques- 
tions are,  first,  whether  the  defendant  Matthew  Wickett  is 
liable  for  the  trespass;  secondly,  whether  the  other  defendants 
(except  Claudius  Cregan  Hawker)  are  liable.  It  was  admitted 
that  the  defendant  Claudius  Cregan  Hawker  was  not  liable. 
The  facts  were  that  the  plaintiff  had  caused  a  gate  which 
crossed  a  footway  on  his  property  at  Crapp's  Park  to  be  locked. 
It  was  alleged  that  this  was  a  public  footway,  and  the  subject 
was  brought  forward  at  a  meeting  of  the  board  of  way-wardens 
or  highway  board  of  the  Camel  ford  highway  district,  held  on 
or  about  the  29tli  of  November,  1872.  The  defendant  Hawker 
was  clerk  of  the  board,  and  all  the  other  defendants  except 
Wickett,  were  members  of  it,  present  at  the  meeting.  The 
defendant  Wickett  was  the  district  surveyor  of  Ihe  board. 

It  was  sworn  in  answer  to  the  usual  interrogatories  admin- 
istered by  the  plaintiff  to  the  defendants,  that  all  the  defend- 
ants (except  C.  C.  Hawker  and  Wickett)  being  present  at  the 
board  meeting,  directed,  or  concurred  in  directing  the  defend- 
ant Wickett  to  remove  the  locks  from  the  plaintiff's  gate,  and 
that  the  defendant  Wickett  did  so  on  the  day  following  the 
meeting  by  the  directions  of  the  board  given  at  the  meeting. 
Before  the  removal  of  the  locks  by  Wickett  he  received  from 
the  clerk  of  the  board  the  following  letter: 

"Camelford  Highway  Disteiot, 

"  30th  of  November,  1872. 

"  Deab  Sir — The  Highway  Board,  at  their  meeting  yester- 
day, ordered  that  you  are  forthwith  to  remove  the  locks  again 
placed  on  the  gates  across  the  highway  leading  from  Boscastle 
Bridge  to  the  highway  leading  from  Boscastle  to  Minster 
Church  and  Lesnewth;  and  for  the  future  you  are  to  take  care 
that  no  obstruction  whatever,  either  from  doors  or  gates  being 
locked,  be  suffered  to  exist,  and  that  no  hindrance  to  the  free 
use  of  the  road  by  the  public  be  permitted  for  any  time  to 
remain  after  you  are  a«quainted  with  the  attempt  to  close  said 
road. 

"  By  order  of  the  board. 

"  Claud.  C.  Hawkbr,  Clerk, 

"  Mb.  Wickett." 
36 
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At  the  trial  it  was  objected  on  behalf  of  the  defendants, 
that  the  action  should  have  been  brought  against  the  highway 
board,  and  that  the  defendants  were  not  personally  liable.  The 
learned  judge  who  tried  the  cause  admitted  the  objection,  and 
nonsuited  the  plaintiff. 

For  the  purpose  of  the  present  inquiry,  the  trespass  having 
been  proved  and  no  justification  proved,  it  must  be  taken  that 
the  removal  of  the  locks  was  unlawful;  if  the  objection  had 
not  prevailed,  as  matters  stood,  the  plaintiff  would  have  been 
entitled  to  a  verdict.  With  regard  to  the  first  question,  viz., 
the  liability  of  Wickett,  it  appears  to  tis  that  the  general  rule 
applies,  and  that  a  servant  who  does  an  act  which  is  unlawful 
cannot  justify  it  because  it  was  done  by  the  order  of  his  mas- 
ter or  employer.  This  rule  applies  as  much  to  the  servants  of 
those  who  act  in  a  public  as  in  a  private  capacity.  The  mere 
fact  of  persons  having  a  public  office  or  employment  (whether 
created  by  act  of  Parliament  or  not)  does  not  take  them  out 
of  the  operation  of  the  law  and  give  to  their  acts  any  greater 
force  or  efficacy  or  to  their  servants  any  impunity.  Tiiere  is 
an  apparent  exception  to  this  in  the  case  of  sheriffs  or  officers 
of  courts  of  justice,  who  are  excused  if  the  judgment  and  pro- 
cess under  which  they  acted  are  subsequently  reversed,  and 
the  officers  are  still  excused  if  they  acted  in  the  execution  of 
the  process.  The  defendants  relied  on  this  .exception,  and 
cases  were  referred  to:  See  judgments  in  Andreios  v.  Malaria 
(1  Q.  B.,  3),  and  Dews  v.  Riley  (11  C.  B.,  434;  20  L.  J.  C.  P., 
264.)  Biit  there  is  no  analogy  between  the  case  of  the  officer 
of  a  court  of  justice  whose  duty  it  is  to  give  effect  to  tlic 
judgment  of  the  court  which,  though  erroneous,  cannot  be 
called  illegal  if  the  court  have  jurisdiction  on  the  subject-mat- 
ter, and  a  servant  obeying  the  orders  of  his  superior  whose 
orders  may  be  legal  or  not,  as  the  case  may  be.  » 

It  is  no  doubt  a  hardship  that  an  act  of  obedience  to  the 
orders  of  a  public  body  should  involve  a  responsibility;  but 
the  risk  is  small  of  public  bodies  (which  act  generally  under 
advice)  doing  illegal  acts,  and  the  hardship  is  no  ground  for 
setting  aside  so  fundamental  a  rule  as  that  the  person  who 
himself  does  an  illegal  act  becomes  by  doing  so  responsible, 


LIABILITY  OP  AGENTS.  563 

and  may  be  sued  by  the  person  injured  without  his  looking 
any  further. 

There  is  nothing  in  the  act  of  Parliament  under  which  the 
surveyor  is  appointed  to  exempt  him  from  liability.  Tlie  ef- 
fect of  the  sections  relating  to  the  appointment  of  surveyor 
{§§  12  and  16)  is  to  establish  the  relation  of  principal  and 
agent  or  master  and  servant,  between  him  and  the  highway 
board.  The  words  of  the  16th  section,  that  he  shall  "  in  all 
respects  conform  to  the  orders  of  the  board  in  the  execution 
of  his  duties,"  cannot  be  read  to  mean  that  he  shall  be  bound 
to  obey  the  orders  of  the  board  whatever  they  are.  Previous 
to  this  act  of  Parliament,  the  surveyor  had  been  authorized 
to  act  upon  his  own  judgment,  but  this  enactment  makes  it 
his  duty  to  abide  by  the  directions  of  the  board  as  his  supe- 
riors in  all  matters  relating  to  the  repair  of  the  roads.  It  is 
hardly  reasonable  to  read  it  as  importing  that  he  is  relieved 
from  responsibility  for  whatever  he  does,  provided  he  acts  by 
their  orders.  The  object  is  to  regulate  his  conduct,  and  not  to 
limit  his  responsibility  to  third  persons. 

As  regards  the  other  defendants  who  came  to  the  resolution 
in  pursuance  of  which  the  illegal  act  was  done,  a  question  of 
some  difficulty  arises.  It  is  said  that  the  resolution,  having 
been  afterwards  embodied  in  the  order  signed  by  the  clerk, 
became  a  corporate  act  of  the  highway  board,  and  that  no  per- 
sonal liability  of  the  members  could  arise  upon  it.  We  were 
referred  to  many  authorities  to  show  that  in  respect  of  corpo- 
rate acts  the  individual  members  of  the  corporation  cannot  be 
sued:  See  Attorney  General  v.  Mayor  of  Liverpool  (1  My. 
&  Cr.,  171);  Attorney  General  v.  Bailiffs  of  Retford  (3  My. 
&  Cr.,  484).  There  is  indeed  an  express  provision  to  this 
eJBTect  as  regards  the  members  of  the  highway  board — but  it  is 
expressly  limited  to  the  lawful  acts  of  the  board — in  s.  9,  sub. 
6,  of  the  highway  act,  25  &  26  Vict.,  c.  61.  And  it  is  clear 
that  this  is  so  when  the  corporate  acts  are  such  as  the  corpo- 
rate body  is  qualified  to  perform,  and  the  resolutions  and  acts 
of  the  members  are  only  introductory  to  the  corporate  body 
acting  in  the  matter.  Sut  it  is  equally  clear  that  when  the 
acts  are  such  as  the  corporate  body  is  not  by  law  qualified  to 
do,  and  the  corporate  body,  if  they  pretend  to  do  them  are 
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acting  uU7Xi  vires^  then  the  mere  fact  of  giving  a  corporate 
form  to  the  act  does  not  prevent  it  from  being  the  act  of  those 
who  cause  it  to  be  done.  It  seems  plain  that  in  such  a  case 
the  individuals  and  not  the  corporation  really  do  the  act,  and 
no  authority  is  needed  for  that  conclusion.  And  in  this  case 
unless  the  letter  of  the  30th  November  prevents  it  from  being 
the  act  of  the  individual,  it  certainly  was  so  in  point  of  fact, 
for  the  defendant  Wickett  swears,  in  answer  to  the  interroga- 
tories, that  he  removed  the  locks  by  the  direction  of  the  higlj- 
way  board  given  at  the  meeting,  that  is,  of  the  29th  of  No- 
vember. 

The  cases  of  Taylor  v.  Dtdwioh  Hospital  (1  P.  Wms.,  655), 
and  Reg,  v.  Watson  (2  T.  R.,  199),  may,  however,  be  referred 
to  in  support  of  the  proposition  that  the  individuals  really  do 
the  act;  and  in  the  case  Poulton  v.  London  and  Sotithwest- 
em  Ry,  Co,^  and  particularly  in  the  judgment  of  Blackburn, 
J.  (Law  Hep.,  2  Q.  B.,  at  p.  538),  the  difference  is  clearly 
pointed  out  between  acts  which  are  properly  corporate  acts 
and  acts  which  are  not,  as  affecting  the  liability  of  the  corpo- 
ration. 

The  question  in  the  present  case,  therefore,  is  whether  the 
act  of  causing  the  locks  to  be  removed  is  one  of  those  acts  for 
which  the  corporate  body  is  constituted  or  not.  It  appears  to 
us  that  it  is  not  one  of  those  acts.  The  highway  board  have 
authority  to  do  what  the  surveyors  would  do  under  the  pre- 
vious act.  They  have  all  the  powers,  rights,  duties,  liabilities, 
capacities  and  incapacities  of  the  surveyor  (s.  11),  and  are  to 
be  deemed  successors  to  the  surveyor  (s.  43,  subs  3).  It  might 
be  sufficient  to  say  that  in  the  case  of  a  disputed  footway  the 
order  to  i*emove  an  obstruction  could  only  follow  upon  some- 
thing like  a  judicial  act  of  the  surveyor  in  determining  whether 
there  was  or  was  not  a  public  footpath,  and  he  has  no  au- 
thority whatever  to  act  judicially  in  such  a  matter.  But  a 
reference  to  the  sections  of  the  previous  act,  6  &  6  Will.  4,  c. 
50,  would  show  that  the  surveyor  had  no  such  power  of  re- 
moval. Section  72  does  not  apply  at  all,  and  s.  73  only  en- 
ables the  surveyor  to  remove  any  obstruction  after  he  has  ob- 
tained the  order  of  a  justice.  In  like  manner,  the  power  of  a 
surveyor  to  remove  encroachments  is  founded  upon  a  couvic- 
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tion  under  b.  69.  Keane  v.  Reynolds  (2  E.  &  B.,  748).  In 
reality,  the  right  of  a  person  to  take  the  law  into  his  hands 
and  nse  force  to  remove  an  obstruction  is  founded  upon  this, 
that  he  is  at  the  time  using  the  highway  as  he  is  entitled  to 
do,  and  that  as  he  cannot  use  it  withoutjremoving  the  obstruc- 
tion, he  is  justified  in  doing  so.  And  the  precedents  in  plead- 
ing put  it  on  that  ground.  There  is  no  right  to  remove  the 
obstruction  as  a  retaliation  upon  the  person  who  has  put  it 
there. 

But  a  corporate  body  who  orders  the  removal,  and  so  uses 
force  in  determining  a  legal  right,  is  in  a  different  position. 
They  do  not  want  to  use  the  road,  and  have  not  the  justifica- 
tion of  necessity  in  the  exercise  of  a  legal  right;  they  can 
only  justify  it  on  the  ground  that  they  have  come  to  the  de- 
termination that  the  obstruction  is  illegal  and  ought  to  be  re- 
moved, and  they  are  not  authorized  to  enter  upon  such  an 
inquiry  or  form  such  a  conclusion.  It  is  the  province  of  the 
justices  to  whom  an  application  may  be  made  to  form  such  a 
conclusion. 

The  effect  of  holding  that  such  a  body  as  the  highway  board 
were  competent  in  their  corporate  capacity  to  commit  such  an 
act  of  trespass  as  the  one  complained  of  in  this  case,  would 
be  that,  whenever  the  trespass  was  illegal  and  redress  was  had, 
the  person  who  had  really  caused  the  trespass  would  not  be 
responsible,  and  the  damages  would  be  paid  out  of  funds 
which  ought  to  be  applied  in  maintaining  the  roads,  and  the 
persons  eventually  responsible  would  be  the  rate-payers,  and 
among  them,  perhaps,  the  persons  entitled  to  redress,  and  to 
whom  the  damages  were  to  be  paid.  And  thus  the  members 
of  the  highway  board  would  acquire  a  power  to  divert  and 
waste  the  funds  intrusted  to  them  for  public  purposes  by  pro- 
ceedings which  might  originate  in  feelings  which  it  would  be 
most  inconvenient  to  inquire  into. 

Sections  17  to  19  show  what  the  office  of  the  highway  board 
is,  and  that  it  is  a  corporation  for  a  particular  purpose,  viz., 
to^do  what  is  necessary  to  keep  the  highways  in  repair,  and 
the  provisions  in  s.  18  as  to  certain  costs  resulting  from  appli- 
cations to  justices  being  regarded  as  costs  of  the  board  in  re- 
pairing the  highway,  and  paid  accordingly,  show  conclusively 
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to  our  minds  that  the  damages  and  costs  of  defending  an  ac- 
tion of  trespass  sach  as  the  present  would  not  be  costs  of  the 
board  in  any  way  chargeable  upon  the  parishes  forming  the 
board,  or  either  of  them.  It  would  appear  to  be  only  right, 
if  such  damages  and  CQsts  were  payable  at  all,  that  they  should 
be  paid  by  the  parish  in  which  the  road  is  situate,  like  the  ex- 
pense of  repairing  the  road.  And  yet  the  persons  who  or- 
dered the  trespass  might  be  the  persons  representing  the  other 
parishes  in  the  district  and  not  the  parish  wherein  the  rpad 
was  situate.  Just  see  what  a  strange  state  of  things  this 
would  introduce.  Section  20  provides  that  there  shall  be  a 
district  fund,  and  that  the  salaries  of  the  officers  of  each  par- 
ish, and  all  expenses  incurred  by  the  highway  board  for  the 
common  account  and  benefit  of  all  the  parishes  in  the  district, 
shall  be  paid  out  of  the  district  fund.  Thi^s  could  not  include 
these  damages  and  costs,  and  they  could  not  come  out  of  the 
district  fund.  The  section  goes  on  to  provide  that  the  expense 
of  keeping  in  repair  the  highways  of  each  parish,  and  all 
other  expenses  in  relation  to  such  highways  shall  be  a  separate 
charge  on  each  parish.  It  would  certainly  seem  strange  if  the 
highway  board  had  the  power,  by  a  resolution,  of  throwing  upon 
a  particular  parish  such  a  charge  as  that  of  paying  the  dam- 
ages and  costs  of  an  action  like  the  present,  and  unless  they 
could  do  so  there  would  be  no  fund  out  of  which  the  damages 
and  costs  could  be  paid.  When  the  parish  denies  the  obliga- 
tion to  repair,  s.  19  points  out  the  course  to  be  pursued.  It 
appears  to  us  that  it  is  not  the  province  of  the  highway  board 
to  contest  the  question  whether  a  particular  way  is  a  highway 
or  not,  as  the  members  chose  to  do  by  the  resolution  set  forth 
at  the  beginning  of  this  case.  For  the  above  reasons  we  think 
that,  as  the  plaintiff  was  nonsuited,  there  ought  to  be  a  new 
trial  in  this  case. 

Kellt,  0.  B. — The  highway  board  of  the  district  of  Cam- 
elford,  in  Cornwall,  constituted  and  incorporated  under  s.  9 
and  other  sections  of  26  &  26  Vict,  c.  61,  upon  the  complaint 
of  the  churchwarden  of  the  parish  of  Minster,  that  a  highway 
in  that  parish  and  within  the  district  had  been  obstructed  by 
a  locked  gate  thrown  across  it  (as  was  alleged,  contrary  to  the 
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statute),  at  a  corporate  meeting,, duly  convened  and  held  ac- 
cording to  the  act,  having  investigated  the  matter  of  the 
complaint  came  to  the  following  resolution,  which  was  then 
and  there  entered  on  the  minutes:  "  Resolved  that  the  board 
having  heard  the  complaint  of  the  defendant,  Mr.  Mill "  (the 
plaintiff  in  this  action), "  and  the  witnesses  as  well  as  Mr.  White, 
the  defendant's  attorney,  is  of  opinion  that  the  road  leading 
from  Boscastle  by  the  Wellington  Hotel  to  Crapp's  Park,  is  a 
public  road,  and  that  therefore  Mr.  Mill,  the  tenant,  and  Miss 
Hellyar,  the  owner  of  the  land  through  which  it  passes,  be 
served  with  notices  to  remove  the  obstruction  they  have  cre- 
ated, and  if  the  same  be  not  removed  on  or  before  six  o'clock 
of  the  31st  instant,  the  district  surveyor  remove  the  same." 
These  notices  having  been  given  and  disregarded,  the  surveyor 
removed  the  obstruction.  The  plaintiff  re-locked  the  gates, 
and  on  the  29th  of  November  another  resolution  was  passed 
at  a  board  meeting  directing  the  surveyor  again  to  remove  the 
locks.  This  resolution  was  notified  to  Wickett,  the  district 
surveyor,  and  an  order  of  the  board  signed  by  their  clerk, 
forthwith  to  remove  the  obstruction  was  duly  served  upon 
him;  and  he  proceeded  in  obedience  to  the  order,  to  remove 
the  locks  from  the  gates,  which  was  the  trespass  complained 
of  in  this  action. 

Two  questions  arise  upon  this  case.  The  first  is,  whether 
this  action  is  maintainable,  not  against  the  highway  board  in 
their  corporate  character,  but  against  the  individual  members 
of  the  board  who  were  present  at  the  meeting,  and  one  of 
whom  moved  and  another  seconded  the  resolution ;  and  I  am 
of  opinion  that  it  is  not.  The  making  of  the  resolution  was 
a  corporate  act  done  at  a  corporate  meeting  convened  and  held 
in  strict  conformity  to  the  act  of  Parliament.  No  one  member 
of  the  board  assumed  to  exercise  or  did  exercise  any  personal 
authority  or  power.  The  resolution  was  the  act  of  the  corpo- 
ration and  consisted  of  the  minute  made  at  the  meeting  ac- 
cording to  the  Act  of  Parliament,  signed  by  the  chairman, 
and  by  the  statute  receivable  in  evidence  without  further 
proof.  I  conceive  it  to  be  settled  law  that  no  action  lies 
against  the  individual  members  of  a  corporation  for  a  corpo- 
rate act  done  by  the  corporation  in  its  corporate  capacity,  un- 
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less  the  act  be  maliciously  done  by  the  individaals  charged, 
and  the  corporate  name  be  used  as  a  mere  color  for  the  mali- 
cious act,  or  unless  the  act  is  ultra  vires  and  is  not,  and  can- 
not be  in  contemplation  of  law,  a  corporate  act  at  all. 

In  barman  v.  Tappenden  (1  East,  555),  the  Free  Fisher- 
men of  Faversham,  a  corporate  body,  at  a  corporate  meeting 
made  an  order  of  amotion  or  disfranchisement  against  the 
plaintiff,  a  free  fisherman  and  a  member  of  the  corporation, 
upon  which  the  plaintiff  brought  his  action  for  damages 
against  the  six  individual  corporators  who  had  made  the  order, 
and  it  was  objected,  "That  no  action  would  lie  to  recover 
damages  against  individuals  for  acts  done  in  their  corporate 
capacity,  and  that  non  constat^  but  that  all  or  some  of  the  de- 
fendants might  have  voted  against  the  order  of  amotion." 
When  the  case  came  before  the  court  upon  a  motion  to  enter 
a  nonsuit  and  in  arrest  of  judgment,  the  court  intimated  very 
strong  doubts  on  this  ground  how  far  the  defendants  were  an- 
swerable in  damages  in  their  private  character  for  acts  done 
by  them  in  their  corporate  capacity.  And  Lord  Kenyon,  0, 
J.,  said  that  he  entertained  considerable  doubt,  notwithstand- 
ing what  was  said  in  liich  v.  Pilkington  (Carth.,  171),  and 
Rex  V.  Mayor  of  Rippon  (1  Ld.  Raym.,  663),  and  added, 
"  that  he  had  many  years  ago  moved  for  a  iiiandamus  to  the 
master  and  fellows  of  Wadham  College  to  compel  them  to  put 
the  college  seal  to  a  return  which  they  were  required  to  make, 
and  to  which  Mr.  Windham,  the  master,  had  great  objection 
with  respect  to  the  facts  agreed  xipon  by  a  majority  to  be  re- 
turned, conceiving  that  he  should  thereby  make  himself  indi- 
vidually liable  to  the  consequences,  but  Lord  Mansfield  over- 
came his  difficulty  by  an  explicit  declaration  that  what  he  thus 
did  in  his  corporate  capacity  could  not  hurt  him  in  liis  indi- 
vidual character."  Lawrence,  J.,  expressed  the  same  doubt, 
and  finally  upon  cause  being  shown,  the  court  held  that  with- 
out proof  of  malice,  the  action  was  not  maintainable,  and  the 
rule  was  discharged:  See  also  1  Ventries,  351,  and  Rex  v. 
Windham  (\  Cowp.,  377),  the  case  alluded  to  by  Lord 
Kenyon. 

It  is  true  that  where  individuals  make  a  pretended  corporate 
act  the  cloak  for  a  malicious  libel  or  a  lil>el  on  the  administration 
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of  justice,  the  court  will  grant  a  criminal  information  as  in  Bex 
V.  Watson  (2  T.  R,  199).  But  an  individual  corporator  is  no 
more  liable  for  a  tort  committed  in  his  corporate  capacity  than 
for  a  debt  due  by  the  corporation.  In  either  case  I  am  of 
opinion  that  the  action  must  be  brought  against  the  corpora- 
tion in  its  corporate  character  and  not  against  an  individual 
member,  who,  like  Mr.  Windham  in  the  Wadham  College 
case,  may  have  been  opposed  to  the  act  in  respect  of  which 
the  action  may  be  brought.  It  was  indeed  once  imagined, 
though  on  very  technical  grounds,  that  trespass  would  not  lie 
against  a  corporation,  and  it  is  so  stated  in  Comyu's  Digest, 
Franchises,  F.  (19).  But  besides  that  many  authorities  are 
to  be  found  in  the  year  books  to  the  contrary,  the  law  is  now 
well  settled  that  upon  any  tortious  act  committed  by  a  corpo- 
ration, or  under  its  authority,  or  by  its  direction,  trover  or 
trespass  is  maintainable. 

In  Yarborough  v.  Bank  of  England  (16  East,  6),  the 
plaintiff  recovered  in  trover  for  the  unlawful  detention  by  a 
clerk  in  the  bank  under  its  authority,  of  a  Bank  of  England 
note.  Can  it  be  contended  that  an  action  could  have  been 
maintained  against  one  of  the  directors  of  the  Bank  of  En- 
gland, who  might  have  been  present  at  the  resolution  that  the 
clerk  be  directed  to  detain  the  note?  In  Smith  v.  Birming- 
ham  and  Staffordshire  Gas  Light  Co.  (1  A.  &  E.,  526),  trover 
was  held  maintainable  against  the  company  (a  corporation)  for 
the  wrongful  seizure  of  a  quantity  of  furniture  by  a  bailiff  un- 
der their  authority.  And  in  Maund  v.  Monmouthshire  and 
Staffordshire  Canal  Co,  (2  Dowl.,  n.  s.,  113),  the  plaintiff  re- 
covered in  trespass  for  the  seizing  and  converting  under  the 
orders  of  the  defendants,  certain  barges  and  a  quantity  of  coal. 
It  was  never  suggested  that  in  either  of  these  cases  the  action 
should  have  been  brought  against  the  individuals  who  hap- 
pened to  be  present  when  the  act  in  question  was  ordered  to 
be  done.  I  cannot  doubt,  therefore,  that  this  action  ought  to 
have  been  brought  against  the  board,  and  all  these  decisions 
are  uniform  to  show  that  it  would  have  been  maintainable. 
The  mischief  and  inconvenience  that  would  result  if  the  con- 
trary were  held  to  be  law  is  great  and  obvious.  If  judgment 
be  recovered  against  these  defendants  execution  might  issue 
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for  the  wliole  amount  of  damages  and  costs  against  any  one 
among  them,  and  he  would  have  no  remedy  for  contribution 
against  the  rest,  nor  as  it  should  seem,  upon  the  facts  of  the 
case,  for  indemnity  against  the  corporation.  And  it  is  at  least 
doubtful  whether  the  board  would  have  a  legal  right  to  indem- 
nify him  out  of  the  funds  which  come  to  their  hands  under 
the  act  of  Parliament.  On  the  other  hand,  if  the  action  had 
been  brought  against  the  board,  and  judgment  obtained 
against  them,  they  may  pay  the  damages  and  costs  out  of  the 
funds  which  they  are  enabled  to  provide  for  the  various  pur- 
poses of  the  act  by  ss.  20-27,  and  others. 

It  was  argued  that  no  action  could  be  maintained  against 
the  board  on  the  groupd  that  the  resolution  and  the  order  to  the 
surveyor  were  ultra  vires.  But  I  apprehend  that  this  is  a 
misapplication  of  the  term  ultra  vires.  If  the  board,  by  res- 
olution, or  otherwise,  had  accepted  a  bill  of  exchange  direct- 
ing their  clerk  or  other  officer  to  write  their  corporate  name 
or  title  across  a  bill  drawn  upon  them  for  a  debt,  this  would 
have  been  ultra  vireSy  and  no  holder  of  the  acceptance  could 
have  recovered  the  amount  against  them.  It  would  have  been 
void  upon  the  face  of  it,  and  it  is  immaterial  to  consider 
whether  the  individuals  who  had  written  or  authorized  the 
acceptance  would  have  been  liable  to  any,  and  if  any,  to  what, 
action  at  the  suit  of  a  holder  for  value.  But  it  is  otherwise 
with  an  act  merely  unlawful  or  unauthorized,  as  a  trespass  or 
the  conversion  of  a  chattel.  If  such  an  act  is  to  be  deemed 
ultra  vireSy  and  therefore  no  action  would  lie  against  the  cor- 
porate body  by  whom  it  had  been  authorized,  it  is  clear  that  a 
corporation  would  not  be  liable  for  any  tort  at  all  committed 
or  authorized  by  them,  and  the  decisions  above  cited  would  be 
contrary  to  law. 

Two  cases  have,  however,  been  cited  which  seem  to  bear 
upon  the  question  against  the  defendants.  But  the  first.  Pout- 
ton  v,  London  <&  South  Western  Ry  Co,  (li.  R.  2  Q.  B.,  534), 
merely  shows  that  there  is  no  implied  authority  by  a  railway 
company  to  their  servants  to  do  an  illegal  act.  Here  no  ques- 
tion arises  upon  an  implied  authority,  for  this  board  have  ex- 
pressly authorized  and  commanded  the  surveyor  to  do  the  act 
complained  of.    On  the  other  hand  in  the  Dulwich  College 
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case,  Taylor  v.  Dulwich  Hospital  (1  P.  Wms.,  655),  the  cod- 
stitiition  of  the  college  requiring  that  leases  granted  sliould 
be  at  a  rack  rent,  the  contract  for  a  lease  not  at  a  rack  rent 
was  ultra  vires  and  not  binding  on  the  coi-porate  body,  and 
so  if  the  plaiutiflF  had  been  entitled  to  the  relief  prayed,  it 
would  have  been  granted  against  the  individuals  who  had  exe- 
cuted an  instrument  in  the  form  of  a  corporate  act,  but  which 
being  ult7*a  vireSj  was  absolutely  void. 

The  remaining  question  is  whether  Wickett,  the  surveyor, 
is  liable  to  this  action.  The  general  rule,  no  doubt,  is  that 
one  who  does  an  unlawful  act  cannot  justify  himself  by  plead- 
ing the  authority  or  direction  of  another.  But  here  the  sur- 
veyor is  a  public  officer  charged  with  the  performance  of 
various  public  duties,  and  bound  by  the  express  words  of  an 
act  of  Parliament  to  obey  the  orders  of  the  highway  board, 
the  board  themselves  being  a  public  body  incorporated  for 
public  purposes  and  having  public  duties  to.pertbrm,  and  who, 
in  ordering  their  surveyor  to  remove  the  obstruction  in  ques- 
tion, have  acted  bona  fide  and  within  the  general  scope  of 
their  duties  and  authority  under  the  act  of  Parliament.  . 

To  determine  this  question  we  must  first  consider  the  pro- 
visions of  the  act.  By  s.  17,  "The  highway  board  shall 
maihtain  in  good  repair  the  highways  within  their  district; 
and  it  shall  be  the  duty  of  the  district  surveyor  to  submit  to 
the  board  an  estimate  of  the  expenses  likely  to  be  incurred 
during  the  ensuing  year  for  maintaining  and  keeping  in  repair 
the  highways  in  each  parish  within  the  district."  And  by  s. 
16,  "  The  district  surveyor  shall  act  as  the  agent  of  the  board 
in  carrying  into  eifect  all  the  duties  by  this  act  required  to 
be  carried  into  effect  or  to  be  performed  by  the  board,  and  he 
shall  in  all  respects  confonn  to  the  orders  of  the  board  in  the 
execution  of  his  duties;  and  the  assistant  surveyor,  if  any, 
shall  perform  such  duties  as  the  board  may  require  under  the 
direction  of  the  district  surveyor;"  and  then  there  are  further 
provisions,  already  referred  to,  enabling  the  board  to  obtain 
funds  for  the  performance  of  their  duties  and  the  carrying  of 
the  act  into  execution. 

Now  where  all  the  public  highways  in  any  district  are  well 
known  and  ascertained  no  difficulty  can  arise  in  the  execution 
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of  the  act.  The  surveyor  inspects  them  and  observes  their 
condition ;  he  makes  his  estimate  of  the  expenses  of  repairing 
and  keeping  them  in  repair  during  the  ensuing  year,  and  deliv- 
ers it  to  the  board,  who  thereupon  direct  him  to  effect  the  i-epairs 
from  time  to  time  accordingly,  and  he  obeys  their  directions. 
But  where,  as  here,  he  finds  a  highway  which  requires  or  will 
shortly  require  to  be  repaired,  but  the  owner  of  the  land  gives 
him  notice  that  the  land  is  his  private  property  and  is  no  high- 
way at  all,  what  is  the  course  to  be  pursued?  We  may  sup- 
pose that  upon  his  report  an  order  has  been  given  him  to  re- 
pair the  highway,  and  when  he  proceeds  to  do  so  he  finds  a 
locked  gate  thrown  across  it,  and  he  makes  a  report  to  that 
effect  to  the  board.  They,  the  board,  atler  communicating 
with  the  owner  of  the  land  and  finding  that  the  question  is 
raised  and  must  be  determined,  highway  or  no  highway,  must 
next  consider  how  this  may  most  conveniently  be  done.  They 
may  indict  the  land-owner  for  the  obstruction,  or  they  may 
do  as  they  have  done  here,  they  may  give  him  notice  to  re- 
move the  obstruction,  and  that  in  default  of  his  doing  so  they 
will  remove  it  themselves,  and  that  he  may  try  the  question 
by  bringing  an  action  of  trespass  against  them.  They  ac- 
cordingly come  to  a  resolution  sucli  as  they  have  made  here, 
and  they  give  the  order  in  question  to  the  surveyor,  and  he 
in  obedience  to  it  removes  the  locks.  If  an  action  be  then 
brought  against  the  board  they  plead  the  highway,  or  defend 
under  the  general  issue  by  statute,  and  the  question  is  settled 
by  the  verdict  of  a  jury  and  no  difficulty  arises.  But  if  the 
law  be  that  the  land-owner  may  select  the  surveyor  as  a  de- 
fendant, in  what  condition  is  he  placed?  The  board  have  or- 
dered him  to  effect  the  necessary  repairs,  and  for  that  purpose 
to  remove  the  obstruction.  lie  looks  to  the  statute  and  he 
finds  that  its  language  is  imperative,  ^^  He  shall  in  all  respects 
conform  to  the  orders  of  the  board,"  "  and  act  as  the  agent " 
of  the  board  in  carrying  the  act  into  effSect.  He  has  no  means 
of  ascertaining  beforehand,  or  without  the  verdict  of  a  jury, 
whether  there  is  a  highway  or  not,  nor  have  the  board  them- 
selves. He  must  therefore,  at  the  risk  of  absolute  ruin,  obey 
the  order  as  required  by  the  act,  or  he  must  refuse  obedience; 
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in  otlier  words  he  must  disobey  the  order  wherever  a  highway 
is  in  dispute. 

The  board  cannot  themselves  in  their  own  persons  remove 
the  obstruction  any  more  than  they  can  repair  the  highway. 
They  must,  therefore,  either  instruct  their  surveyor  to  act  on 
their  behalf  or  resort  to  some  other  mode,  as  by  indictment,  of 
raising  the  question,  and  if  a  public  highway  be  established, 
perform  their  duty  by  putting  it  into  repair. 

I  am  not  aware  of  any  direct  authority  in  reference  to  this 
act  of  Parliament.  But  there  are  cases  which  establish  a 
principle  within  which  I  think  tliis  case  may  be  well  decided. 
In  Baron  v.  Denman  (2  Ex.,  167),  it  was  held  by  Parke,  B., 
after  consulting  the  other  judges  of  the  Exchequer,  that  where 
a  naval  officer  had  committed  a  series  of  trespasses  for  which 
he  was  personally  liable  to  an  action  for  damages,  but  the 
Crown  had  afterwards  ratified  his  acts,  that  the  ratification 
was  equivalent  to  a  prior  command,  and  the  action  against 
him  could  not  be  maintained.  Baron  Pabke  himself  had 
some  doubts  whether  the  ratification  had  that  efiect,  but 
the  judges,  including  Baron  Pabke,  were  unanimous  that  the 
defendant,  whose  duty  it  was  to  obey  the  commands  of  the 
Crown,  could  not  be  made  personally  responsible  in  an  action 
for  the  acts  done  in  obedience  to  such  command. 

In  Andrews  v.  Marris  (1  Q.  B.,  3),  the  clerk  of  the  court 
of  requests,  whose  duty  it  was  to  issue  warrants  or  writs  of 
execution  at  the  orders  of  the  commissioners,  having  mistaken 
the  eifect  of  an  order,  issued  a  precept  without  an  authority, 
under  which  the  plaintiff  was  taken  in  execution,  and  he  was 
held  liable  in  trespass  accordingly.  But  it  was  also  held  that 
Whetham,  the  other  defendant,  one  of  the  Serjeants  of  the 
court,  and  to  whom  the  warrant  was  directed,  and*who  actu- 
ally made  the  arrest,  was  not  liable  to  the  action  on  the  ground 
"  that  he  was  a  ministerial  officer  of  the  commissioners,  bound 
to  execute  their  warrants,  and  having  no  means  whatever  of 
ascertaining  whether  they  are  founded  upon  valid  judgments 
or  are  otherwise  sustainable  or  not."  It  was  further  observed 
by  the  court  that  there  would  be  something  very  unreasonable 
in  the  law  if  it  placed  him  in  the  position  of  being  punish- 
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able  by  the  court  for  disobedience,  and  at  the  same  time  su- 
able by  the  party  for  obedience  to  the  warrant,  and  that 
,  "as  the  subject-matter  of  this  suit  was  within  the  general  ju- 
risdiction of  the  commissioners,  and  the  warrant  appeared  to 
have  been  regularly  issued,  the  defendant  Whetham  was  not 
liable." 

It  appears  to  me  in  this  case  the  surveyor  was  in  the  exact 
position  of  Whetham  in  the  case  cited.  Dem%  v.  JSiley  (11 
C.  B.,  434;  20  L.  J.  (C.  P.),  264),  was  a  similar  case.  There 
a  void  order  of  commitment  had  been  made  by  a  county  court 
under  which  the  clerk  of  the  court  made  out  a  warrant  of 
commitment,  and  the  plaintiff  was  arrested  by  a  bailiff  under 
that  warrant.  It  was  held  that  the  action  was  not  maintain- 
able, and  the  court  observed  that  "  the  clerk  was  a  mere  min- 
isterial officer  to  carry  into  effect  the  order  of  the  judge,  and 
cannot  be  liable  in  trespass  for  the  performance  of  the  duty 
cast  upon  him'  by  the  express  language  of  the  act  of  Parlia-. 
ment."  And  in  Keane  v,  Reynolds  (2  E.  &  B.,  748),  where 
trespass  was  brought,  for  pulling  down  a  cottage  which  the 
magistrates  had  adjudged  to  be  an  encroachment  within  fifteen 
feet  of  the  center  of  a  highway,  and  convicted  the  plaintiff 
of  having  made  the  encroachment  against  the  defendant  who 
as  surveyor  of  the  highways,  had  pulled  down  the  cottage  in  the 
supposed  execution  of  the  act  5  &  6  Wm.  4,  c  50,  it  appeared 
that  the  conviction  was  void,  the  way  never  having  been  re- 
paired with  stones  or  otherwise.  But  the  court  held  that  the 
defendant  was  not  liable  to  the  action  "  on  the  principle  that 
the  surveyor  acted  in  obedience  to  the  judgment  of  a  court  of 
competent  jurisdiction  which  he  was  bound  to  execute." 

It  is  true  that  in  most  of  these  cases  the  defendants  who 
were  held  Irresponsible  were  bailiffs  or  other  officers  acting  in 
obedience  or  supposed  obedience  to  the  orders  of  a  court  or 
some  legal  tribunal  made  in  the  course  of  the  administration 
of  justice.  But  here,  also,  as  in  all  these  cases,  the  surveyor 
is  a  uiere  ministerial  officer,  bound  by  the  express  words  of  an 
act  of  Parliament  to  obey  the  orders  of  the  board,  and  having 
no  means  of  knowing  or  ascertaining  whether  such  orders  are 
valid  and  lawful  or  otherwise,  and  the  board  itself  is  a  public 
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body,  having  public  duties  to  perform  and  created  and  incor- 
porated for  public  purposes.  I  know  not,  therefore,  why  this 
oflBcer  should  not  be  protected  by  law  as  well  as  the  subordi- 
nate oflScers  of  a  court  of  justice. 

It  appears  to  me  therefore  upon  the  whole  case  that  the  de- 
fendants have  acted  throughout  strictly  within  the  scope  of 
their  authority  and  their  duty.  A  complaint  is  made  to  the  * 
board  that  a  highway  is  unlawfully  obstructed.  Upon  investigat- 
ing the  case  they  find  that  an  obstruction  exists,  but  that  it  is  dis- 
puted whether  the  spot  is  a  public  highway  or  not.  Upon  further 
inquiiy  they  are  advised  and  believe  that  it  is  a  highway,  and 
therefore  that  it  is  their  duty  to  keep  it  in  repair  and  free  from 
obstructions.  There  are  two  modes  in  which  this  question, 
whether  a  public  highway  or  not,  may  be  raised  and  deter- 
mined— by  indictment  and  by  action.  They  think,  and  I  may 
venturjB  to  add  I  think  also,  that  an  action  is  preferable  to  an 
indictment,  inasmuch  as  in  a  civil  action  points  may  be  re- 
served, a  motion  made  for  a  new  trial,  and  appeals  facilitated. 
They  determine  to  try  the  question  in  that  form  accordingly. 
They  give  notice  to  the  parties  interested  to  remove  the  ob- 
struction, and  it  is  still  persisted  in,  and  the  opposite  parties  are 
resolved  to  try  the  question.  Tliey  hold  a  meeting  and  make 
the  order  in  question,  and  it  is  executed,  and  we  are  now  called 
upon  to  decide  whether  this  action,  in  which  a  controversy 
between  the  board  on  behalf  of  the  public  and  the  owner  of 
the  land  is  to  be  settled,  should  be  brought  against  individuals 
who  have  acted  as  thlj^  believe  in  the  slrict  performance  of 
their  duty  in  holding  and  attending  a  meeting,  and  resolving 
in  their  corporate  character  that  the  necessary  steps  shall  be 
taken,  and  who  may  possess  no  funds  or  means  to  meet  the 
expenses  of  the  suit,  or  to  pay  damages  or  costs,  or  against  the 
board,  who  are  charged  with  the  duties,  and  intrusted  with 
the  powers,  and  provided  with  the  funds  necessary  to  the  man- 
agement of  the  highways  within  the  district  and  to  carrying 
all  the  purposes  of  the  act  into  execution.  Tlie  question  as 
between  the  surveyor  and  the  board  is  of  equal  importance, 
and  is  open  in  many  respects  to  the  same  considerations. 

I  think  therefore,  and  for  the  reasons  I  have  assigned,  that 
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the  actiou  shonid  have  been  brought  against  the  board,  and 
that  this  action  is^not  maintainable. 

BULE  ABSOLUTE. 


KOTES. 

A  public  agent  does  not  always  bind  himself  though  he  may 
not  bind  his  principal.— In  Orgen  v.  Raymend,  22  Conn.,  379,  the  ac- 
tion was  in  assumpsit  for  services  in  teaching^  school,  against  the  defendant 
individually,  although  he  was  a  trustee  of  the  school-district  where  the  ser- 
vices were  rendered.  It  was  held  that  a  trustee  of  a  school-district  who  de- 
rives his  official  character  from  the  general  law  and  the  election  of  the  people, 
is  a  public  officer;  and  that  where  such  an  officer  assumes  to  contract  as  one 
of  the  trustees  of  the  distiict,  and  for  it,  disclosing  all  the  facta  touching  his 
supposed  authority,  or  all  that  may  be  fairly  inferred  from  his  situation,  he 
cannot  be  held  personally  liable  on  such  contract.  The  court  say:  **  We 
are  aware  that  it  is  not  infrequently  laid  down,  as  a  rule  of  law,  that,  if  an 
agent  does  not  bind  his  principal  he  binds  himself;  but  this  rule  needs  qual- 
ification, and  cannot  be  said  to  be  universally  true  or  correct,  as  the  eases 
already  cit^d  abundantly  show.  If  the  form  of  the  contract  is  such  that  the 
agent  personally  covenants,  and  then  adds  his  representative  character, 
which  he  does  not  in  truth  sustain,  his  covenant  remains  personal  and  in 
force  and  binds  him  as  an  individual;  but  if  the  form  of  the  contract  is  oth- 
erwise, and  the  language  when  fairly  interpreted  does  not  contain  a  personal 
undertaking  or  promise,  he  is  not  personally  liable,  for  it  is  not  his  contract, 
and  the  law  will  not  force  it  upon  him.  He  may  be  liable,  it  is  Ixue,  for  tor- 
tious conduct,  if  he  has  knowingly  or  carelessly  assumed  to  bind  another 
without  authority,  or  when  making  the  contract  has  concerted  the  true  state 
of  his  authority  and  falsely  led  others  to  repose  in  his  authority.**  See,  also, 
Hodgson  v.  Dexter ^  1  Cr.,  345;  Story  on  Agenc^322;  Dauriman  v.  Jones, 
9  Jur.,  454;  Polhill  v,  Walter,  3  B.  &  A.,  114. 

A  public  agent  or  officer  is  not  always  personally  liable  because  he  does 
not  so  contract  as  to  give  a  right  of  action  elsewhere.  Story  on  Ag.,  §§  202, 
237,  306;  Brown  v.  Austin,  1  Mass.,  208;  Dawes  v,  Jackson,  9  Id.,  490; 
Adams  v.  Whiitlesy,  3  Conn.,  560;  Entoe  v.  Hall,  1  Hump.,  303;  Mack- 
beth  V.  Haldhnand,  1  Term,  172;  Nerwin  v,  Woolsey,  Id.,  674.  His  per- 
sonal liability  attaches  only  where  guilty  of  fraud  or  misrepresentation  in 
reference  to  the  authority.    Id. 

What  parties  dealing  with  an  agent  are  presumed  to  know.— 

'*The  general  doctrine  in  reference  to  corporate  agents,  whether  general  or 
special,  is  that  parties  dealing  with  them  must  take  notice  of  such  authority 
as  is  conferred  upon  them  by  the  charter,  organic  act,  articles  of  association, 
or  other  constating  instruments,  and  perhaps  the  by-laws  adopted  by  the 
corporate  body  in  accordance  with  the  organic  or  fundamental  laws  of  its 
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constitation,  for  such  laws  are  supposed  to  be  public;  and  all  parties  dealing 
with  corporate  agents  are  presumed  to  have  notice  of  the  same/'  Field  on 
Ck)rp.,  §  202;  Adriance  v,  Roome,  62  Barb.,  399.  **A11  persons  dealing  with 
the  officers  or  agents  of  a  corporation  are  bound  to  know  that  they  act  either 
under  its  charter  or  by-laws,  or  the  usages  which  may  be  shown  to  exist  de- 
fining the  extent  of  their  authority.  They  must  in  doubtful  cases  acquaint 
themselves  with  the  extent  of  that  authority,  or  otherwise  submit  to  the  con- 
sequences resulting  from  their  omission  to  do  that."  Daniels,  J.,  in 
Eisley  v.  Indiana,  etc,  R.  Co.y  1  Hun.,  202;  Ernest  v.  NichollSy  6  H.  L., 
419. 

The  case  of  Jefts  r.  York,  supra,  is  to  the  effect  that  one  acting  as  the 
agent  of  another  when  he  is  not,  impliedly  represents  himself  author- 
ized so  to  act,  and  though  he  believes  himself  authorized,  it  is  in  the 
nature  of  a  false  warranty,  and  he  is  liable  for  the  deceit  in  an  action  of 
tort. 

See,  also,  Hegeman  r.  Johnson,  35  Barb.,  200;  Noyes  v,  Loring,  55  Me., 
408;  Ballau  v.  Talbot,  16  Mass.,  461;  Bartlett  v.  Tucker,  104  Mass.,  336; 
Duncan  v,  Niles,  32  111.,  532.  But  an  agent  is  not  liable  in  contract  or  tort 
where  the  principal  would  not  be  bound  if  the  agent  had  authority.  Dung 
V.  Parker,  52  N.  T.,  494;  Baltzen  d.  Nicolay,  53  N.  Y.,  467,  where  it  was 
held  that  the  principal  was  not  bound  under  the  statute  of  frauds. 

There  is  no  wrong  without  a  remedy  .—There  is  a  familiar  maxim 
of  the  law  that  wherever  there  is  a  wrong  there  is  a  remedy;  ubijus  ihi  re- 
medium;  but  we  have  noticed  in  some  of  the  selected  cases  in  Chapter  XII 
and  notes  that  municipal  corporations  have  not  always  been  held  liable  for 
trespasses  and  other  torts  done  by  officers  or  agents  colore  officii,  or  in  the 
exercise  of  supposed  duty  and  authority.  And  in  some  of  the  selected  cases 
in  this  chapter  we  have  noticed  that  the  officers  and  agents  of  corporations 
have  also  been  exonerated  from  liability  where  they  have  exceeded  the  au- 
thority of  the  corporation  in  executing  contracts.  And  it  appears,  also,  that 
in  cases  of  the  ultra  vires  trespasses  and  torts  of  agents  there  has  been  some 
difference  of  opinion  among  eminent  judges  as  to  the  liability  of  the  agent. 
But  the  better  opinion  would  seem  to  favor  the  right  of  recovery  of  the  agent 
in  cases  of  positive  torts  committed  by  them  in  the  execution,  even,  of  du- 
ties supposed  to  be  within  the  corporate  powers,  otherwise  an  injured  party 
would  be  remediless.  For  if  the  corporation  would  be  exonerated  on  the 
ground  of  the  tort  being  ultra  vires,  and  the  agent,  also,  on  the  ground  of 
the  execution  of  a  supposed  duty,  colore  officii,  the  iiyured  party  would  be 
without  redress.  In  the  case  of  contracts  executed  by  agents  on  behalf  of 
corporations  they  assume  to  represent,  when  there  is  no  such  corporation, 
or  in  case  of  contracts  thus  entered  into  w4ien  the  subject-matter  of  it  is  be- 
ybnd  the  power  of  the  corporation,  there  would  be  more  reason  for  exoner- 
ating the  agent  in  a  case  free  from  fraud  and  deceit,  the  reason  in  support 
of  such  a  doctrine  being  that  the  other  party,  as  well  as  the  agent,  is  pre- 
sumed to  have  knowledge  of  the  powers  of  the  corporation,  and  to  have 
equal  means  of  determining  the  authority  of  the  agent  to  bind  the  corpora- 
tion which  he  represents.  This  reason,  however,  does  not  apply  in  cases 
of  torts,  and  in  such  cases  it  would  appear  more  consistent  with  the  general 
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principles  of  the  law  applicable  thereto  to  hold  the  actual  perpetrator  and 
wrong- doer  liable  therefor. 

The  general  principle  is  that  every  tort-feasor  is  liable  for  the  ii^uries  re- 
sulting from  his  own  acts,  and  this,  although  he  may  have  acted  innocently, 
or  bona  fide  as  the  agent  of  another.  But  this  does  not  apply  to  the  execu- 
tive and  ministerial  officers  of  courts  of  justice,  as  will  be  observed  in  the 
selected  cases  in  this  and  the  preceding  chapter.  See,  also,  Deios  v.  Riley, 
11  C.  B.,  434;  25  L.  J.  (C.  P.),  264;  Andrews  v.  Marris,  1  Q.  B.,  3;  Field 
on  Dam.,  §  762.  And  in  Harman  v.  Tappenden,  1  East.,  555,  corporations 
were  held  not  personally  liable  for  an  ultra  vires  tort,  directed  by  them  to 
be  committed  at  a  corporate  meeting  in  the  corporate  name.  See,  also, 
Maud  V,  Monmouthshire f  etc,  Canal  Co,,  2  Dowl.  (n.  8.),  113. 

It  must  be  apparent  that  every  tort  is  in  one  sense  uUra  vires,  as  corpora- 
tions are  not  constituted  to  do  wrong,  nor  is  it  any  part  of  their  express  or  in- 
cidental powers,  but  this  is  no  defense  to  corporations  if  torts  have  been  done 
by  them  or  by  their  direction.  See  Ch.  XII.  But  all  parties  who  do  a  wrongful 
act,  whether  by  instigation,  direction  or  command  of  another,  or  not,  must 
respond  in  damages  for  the  iigury  thereby  done  to  another.  1  Chitty  on 
Plead.,  147;  1  Hill,  on  Torts,  100;  Burnard  v.  Haggis,  14  C.  B.  (s,  B.),  45; 
Filliter  v.  Phippard,  11  A.  &  E.  (n.  s.),  347;  Bullock  v.  Bahcoch,  3  Wend., 
391;  Hatfield  v.  Roper,  21  Wend.,  615.  And  this  doctrine  applies  even  to 
infants  and  persons  of  unsound  minds.  Id.  Morse  v.  Crawford,  17  Vt., 
499;  Williams  v.  Cameron,  23  Barb.,  172;  Conklin  v.  Thompson,  29  Barb., 
218;  Field  on  Dam.,  §  617  and  notes.  The  bond  fides  of  the  act  can  only 
affect  the  measure  of  damages.    Field  on  Dam.,  §  599. 
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CHAPTEE  XIT. 


RETROSPECT,  REVIEW,  CONCLUSION. 


History  and  growth  of  the  doctrine.— It  has  been  truly 
asserted  by  an  eminent  English  author  that  "  the  doctrine  of 
ultra  vires  is  of  modern  growth."  Brice's  Preface  to  Ultra 
Vires.  He  says:  ^'  Its  appearance  as  a  distinguished  fact,  and 
as  a  guiding  or  rather  misleading  principle  in  the  legal  system 
of  this  country,  dates  from  about  the  year  1845,  being  first 
prominently  mentioned  in  the  cases,  in  equity,  of  Coleman  v. 
Eastern  Counties  Hailway  Company^  in  1846;  ante^  p.  190; 
10  Beav.,  1;  16  L.  J.  (Ch.),  73;  and  at  law,  of  Eastern 
Anglian  Railways  Company  v.  Eastern  Counties  Railway 
Company^  in  1851;  ante^  p.  9;  11  C.  B.,  775;  21  L.  J. 
(C.  P.),  23. 

Long  before  this  time,  however,  it  had  been  recognized  in 
this  country  as  a  corporate  doctrine,  and  established  as  a  part 
of  American  jurisprudence.  As  early  as  1804  it  was  dis- 
cussed in  the  case  of  Head  v.  Providence  Insura/nce  Company x 
2  Cr.,  127;  and  the  doctrine  was  recognized  in  1817  in  Buck- 
ley V.  Dei'hy  Fishing  Co.y  2  Conn.,  252;  in  1818,  in  People 
V.  TJtica  Insurance  Co.^  15  Johns.,  352;  in  1824,  vOiFirem^en 
Ins.  Co.  V.  Sturgisy  2  Cow.,  664;  in  1827,  in  Bank  of  United 
States  V.  Dandridge^  12  Wh.,  64;  in  1829,  in  Beach  v.  Ful- 
ton Banky  3  Wend.,  575;  in  1839,  in  Bamk  of  Augusta  v. 
Earle^  13  Pet.,  519;  in  1844,  in  Barry  v.  Merchants^  Ex- 
change Co.y  1  Sand.,  Ch.,  280;  in  1850,  in  Perrine  v.  Chesa- 
peake {&  Delaware  Canal  Co.,  9  How.,  172 ;  and  since  that 
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time  in  many  cases,  both  selected  and  referred  to,  in  the  fore- 
going chapters.  Having  been  thus  recognized  and  early 
rooted  as  a  scion  of  corporate  law  in  this  country,  it  has  become 
an  important  doctrine  in  our  jurisprudence  relating  both  to  pri- 
vate and  municipal  corporations,  although  the  application  of 
the  doctrine  has  been  somewhat  restrained  and  limited  by  the 
requirements  of  commercial  law  and  the  application  of  equita- 
ble principles  in  the  dispensation  of  justice. 

The  doctrine  has  been  frequently,  as  we  have  seen,  charac- 
terized as  odious,  ungraciouB  and  unwelcome;  and  it  is  mani- 
fest that  in  its  unqualified  and  rigid  application,  it  frequently 
overrides  the  fundamental  principles  of  equity;  as  for  example, 
where  the  corporation  is  permitted  to  ignore  an  ultra  vires 
contract,  and  at  the  same  time  retain  the  property  or  other 
consideration  received  under  it. 

The  original  doctrine,  however,  it  is  gratifying  to  notice, 
has  been  so  moulded  and  qualified  by  the  courts  that  it  has 
lost  much  of  its  frigid  and  austere  character,  and  is,  year  after 
year,  being  limited  in  its  application  by  the  requirements  of 
the  commercial  law  and  the  enforcement  of  the  precepts  of 
equity  and  the  principles  of  common  justice. 

Conflict  in  the  decisions. — ^The  limitation,  in  the  applica- 
tion of  the  doctrine  to  corporate  commercial  paper,  has,  in 
this  country,  become  very  well  settled  by  the  decisions  of  both 
feder/il  and  State  courts;  but  there  has  been,  and  still  is  great 
uncertainty  in  its  application  in  a  variety  of  other  cases.  The 
reports  abound  with  inconsistencies  and  irreconcilable  con- 
flicts in  the  application  of  the  doctrine.  This  uncertainty  is 
referred  to  by  Mr.  Bbice,  in  his  preface  to  the  first  edition  of 
his  valuable  wort  on  Ultra  Vires.  He  says:  "It  is  ultra 
vires  of  the  great  Eastern  JElailway  Company  to  run  steam 
packets  from  Harwich  {Coleman  v.  Eastern  Counties  Rail- 
way Company^  10  Beav.,  1;  ante^  p.  190);  but  not  of  the 
South  Wales  Railway  Company  to  run  them  from  Milford 
Haven.  {South  Wales  Railway  Company^  10  G.  B.  (n.  s.), 
675.)  It  is  ultra  vires  of  a  steamship  company  to  sell  the  whole 
of  its  vessels  except  two  {Gregory  v.  Patchetty  83  Beav.,  597); 
but  perfectly  legal  thus  to  dispose  at  one  swoop  of  every  one 
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of  tliem.  {Wilson  v.  MierSj  10  C.  B.  (n.  s.),  348.)  It  is  ultra 
vires  of  railway  companies  to  enter  into  partnership  {Charl- 
ton V,  Newcastle  a/nd  Ca/rlisle  Hailway  Company^  5  Jur. 
(n.  8.),  1097),  but  not  uli/ra  vires  to  make  arrangements  for 
dividing  the  whole  of  the  joint  profits  among  themselves  in 
fixed  proportions.  {Hare  v.  London  and  Northwestern  Rail- 
way Compa>ny^  2  J.  &  H.,  80.)  It  is  ultra  vires  of  the  town 
of  Southampton  {Attorney-General  v.  Andrews^  2  Mac.  &  G., 
225),  or  SheflSeld  {Reg,  v.  Mayor ^  eto.^  of  Sheffield^  L.  K.,  6 
Q.  B.,  652),  to  incur  expenses  in  order  to  obtain  a  proper  sup- 
ply of  water  for  their  respective  inhabitants,  but  not  so  for 
Ashton-under-Lyne  {Batefman  v.  Mayor ^  etc.,  of  Ashton- 
under-Lyne,  8  H.  &  N.,  323,  or  Wigan,  Attomey-Oeneral  v. 
Mayor,  etc.,  of  Wigan,  5  DeG.,  M.  &  G.,  52),  to  do  exactly 
the  same  thing." 

The  decisions  of  the  American  courts  have  furnished  some 
irreconcilable  conflicts  in  the  application  of  the  doctrine,  as 
will  be  noticed  in  the  cases  selected  for  this  volume.  Con- 
spicuous among  these  are  those  that  relate  to  the  contracts  and 
torts  of  corporate  carriers,  beyond  their  chartered  lines.  See 
ante,  Ch.  Ill,  and  notes.  The  doctrine  applicable  to  such 
cases  is  now,  however,  very  well  settled  by  a  great  preponder- 
ance of  authority,  if  not  quite  uniform  decisions,  and  the  plea 
.  of  ultra  vires  is  no  longer  tolerated  to  enable  corporate  car- 
riers to  avoid  their  contracts,  or  defeat  a  recovery  of  damages 
for  their  tortious  acts  in  such  cases. 

Municipal  ultra  vires  torts,— There  is  another  class  of 
cases,  as  will  be  noticed,  arite,  Ch.  XII,  and  notes,  where  there 
is  a  distinction  drawn  that  would  appear  exceedingly  fine  and 
technical. 

In  ITom  V.  The  City  of  Baltimore^  ante,  page  608,  the  suit 
was  brought  to  recover  damages  done  to  a  certain  lot  by  reason 
of  the  grading  of  a  certain  avenue,  which  it  was  averred  the 
city  liad  no  authority  to  grade.  It  was  held  in  a  former  case 
against  the  city  that  the  city  had  no  right  to  grade  the  ave- 
nue {Porter^s  Case,  18  Md.,  284),  and  it  was  stipulated  that 
the  record  in  said  case  might  be  used  in  this.  It  appeared  in  that 
case  that  the  mayor  and  city  council  of  Baltimore  were  author- 
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ized  to  have  the  avenue  graded  and  paved  on  the  application 
of  a  "  majority  of  the  front  teet  owners"  of  the  land  on  both 
sides  of  said  street,  "  if  in  their  opinion  consistent  with  the 
public  good.'^  The  city  commissioners,  acting  for  the  mayor 
and  city  council,  on  the  application  of  a  majority  of  front  teet 
of  the  owners,  proceeded  to  have  the  avenue  graded;  and  this 
action,  if  not  previously  directed,  was  subsequently  approved 
by  an  ordinance  which  also  declared  that  the  work  was  con- 
sistent with  the  public  good.  The  complainant  filed  a  bill  to 
restrain  the  defendants  from  selling  his  land  for  the  payment 
of  the  taxes  levied  to  pay  for  the  grading,  aAd  an  injunction 
granted  therefor  was  made  perpetual.  Although  that  case 
was  for  an  injunction  to  restrain  sale  of  land,  the  court  in  this 
case,  although  for  a  tort  of  the  city  through  its  agents,  or  oflS- 
cers,  done  colore  officdiy  and  which,  if  not  positively  directed, 
was  subsequently  approved  and  adopted,  held  that  the  city  was 
not  responsible  therefor. 

In  the  case  of  Lee  v,  Sandy  Hill^  ante^  P^^  ^^^j  ^^  char- 
ter of  the  defendant  provided  that  the  village  of  Sandy  Hill, 
the  defendant,  should  have  five  trustees  as  officers,  and  that 
they  should  be  commissioners  of  highways;  and  Ihey,  by  vir- 
tue of  their  office,  had  authority  to  "  lay  out  or  alter  any  street 
or  highway,  through  or  upon  any  garden,  orchard,  yard  or 
other  lands  in  the  villaore."  Under  a  written  resolution  and 
order  of  such  trustees  the  overseers  of  highways  wrongfully 
entered  upon  the  land  of  the  plaintiff  and  moved  back  a  fence 
erected  by  him  in  front  of  his  lot,  the  trustees  erroneously  sup- 
posing the  plaintiff's  fence  was  an  encroachment  upon  the 
street.  In  a  suit  by  the  owner  against  the  village  to  recover 
damages  therefor,  it  was  held  that  he  could  recover.  The  dis- 
tinction between  this  case  and  Hone  v.  The  City  ofBaltimorey 
antej  consists  in  the  fact  that  the  court  in  the  latter  case  held 
the  city  had  not,  by  its  mayor  and  council,  previous  to  the 
grading  caused  to  be  done  by  its  commissioners  of  streets,  de- 
termined by  any  resolution  entered  upon  its  minutes  at  any  of 
its  meetings,  that  such  action  was  consistent  with  the  public 
good,  as  provided  by  the  statute,  although  they  did  by  such 
resolution  afterwards  so  declare,  and  approve  of  the  grading. 

In  Thayer  v.  City  of  Boston,  ante,  525,  Chief  Justice  Shaw 
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laid  down  the  broad  doctrine  that  a  municipal  corporation  may 
be  liable  in  an  action  where  wrongful  acts  are  done  by  its  au- 
thority, in  all  cases  which  would  warrant  like  action  against 
an  individual,  provided  such  act  is  done  by  the  order  or  au- 
thority of  the  municipality,  or  of  those  branches  of  it  which  are 
invested  with  jurisdiction  to  act  in  the  premises, "  or  where, 
after  the  act  has  been  done,  it  has  been  ratified  by  the  corpo- 
ration." 

The  distinction  drawn  between  this  case  and  Horn  v.  The 
City  of  Baltvnwrej  sxcpra/i^  this,  that  in  the  latter  case  the 
city  had  no  authority  to  direct  the  grading  to  be  done  until  it 
was  determined  by  the  mayor  and  city  council  of  the  city  of 
Baltimore  that  the  grading  was  consistent  with  the  public 
good,  the  court  holding  that  this  should  be  declared  by  the 
board  at  some  meeting  and  entered  upon  the  minutes;  and 
that  the  city  could  not  approve  of  the  wrongful  acts  of  the 
commissioners  in  grading  the  avenue  when  it  had  no  author- 
ity, through  the  mayor  and  councilmen,  to  direct  the  grading 
to  be  done  in  the  first  instance,  until  such  a  record  was  made. 
Whereas,  in  Tha/yer  v.  The  City  of  Boston  the  officers  of  the 
•city  who  committed  the  trespass  had  general  authority  over 
the  streets  and  highways  of  the  city,  and  the  acts  done  they 
professed  to  do  by  virtue  of  their  oflSces  and  for  the  benefit  of 
the  city.  Not  only  this,  but  they  were,  it  would  appear,  ap- 
proved by  the  city.  The  distinction  between  these  cases  is  fine 
and  it  is  well  to  be  observed. 

The  doctrine  of  Thayer  v.  City  of  Boston  is  followed  in 
Sheldon  V.  KalamazoOy  ante^  page  530.  But  see  contra^  notes, 
antey  page  538,  et  seq. 

The  nice  distinction  drawn  in  the  case  of  B'om  v.  City  of 
Baltimore  was  also  made  in  Morrison  v.  City  of  Lawrencey 
antey  page  535.  From  a  statement  of  facts  in  that  case  it 
would  appear  that  the  statute  of  the  State  of  Massachusetts 
provides  that  the  city  councils  of  cities  in  that  State  may  ap- 
propriate money  to  celebrate  a  holiday  by  a  "  vote  of  two- 
thirds  of  the  members  of  each  branch  of  the  city  council  pres- 
ent and  voting  by  a  yea  and  nay  vote." 

It  appeared  from  the  evidence  that  an  order  was  adopted  by 
both  branches  of  the  city  council  for  the  appointment  of  a 
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joint  committee,  "  to  cause  the  approaching  fourth  of  July  to 
be  observed  in  the  city  with  salutes,  ringing  of  bells,  music 
upon  the  common,  and  such  other  manner  as  they  shall  deem 
expedient,  and  that  the  expense  thereof  be  charged  to  the  inci- 
cidental  department  and  that  the  committee  have  full  power." 
The  oiBcial  record  of  the  clerk  did  not  show  that  this  order 
was  adopted  by  a  "  vote  of  two-thirds  of  the  members  of  each 
branch  of  the  city  council  present  and  voting  by  yea  and  nay 
vote." 

The-  committee  were  appointed,  with  the  mayor  for  chair- 
man, and  the  expenses  of  the  celebration,  including  $376  for 
fire- works,  was  $646.24.  The  action^was  for  an  injury  sus- 
tained by  the  negligent  firing  of  a  rocket  by  the  defendant's 
servant,  which  was  bought  by  said  committee  and  used  under 
their  direction  during  the  celebration.  The  plaintiff  offered 
to  prove  on  the  trial  by  oral  testimony  that  two-thirds  of  each 
branch  of  the  city  council  did,  in  fact,  vote  for  it.  Bigelow, 
C.  J.,  held  that  before  the  enactment  of  the  statute  referred  to 
the  appropriation  of  money  for  the  purpose  of  celebrating  a 
holiday  was  illegal;  that  the  authority  given  by  the  statute 
was  a  limited  one  and  could  only  be  exercised  in  pursuance  of 
a  two- thirds'  vote;  that  the  only  competent  evidence  of  the 
action  of  the  city  council  was  the  records,  which,  it  was  pro- 
vided by  the  statute,  the  clerk  should  keep;  that  parol  evi- 
dence was  not  admissible  to  prove  any  action  or  proceedings 
of  the  city  council ;  that  there  was  no  legal  evidence  to  show 
that  the  defendant  had  purchased  fire-works  or  authorized  any 
person  to  use  them ;  and  that  as  the  act  of  the  mayor  and 
other  oflBcers  of  the  city  was  beyond  the  scope  of  their  author- 
ity, the  city  could  not  be  held  liable  in  damages  for  the  injury 
sustained  by  the  negligent  discharge  of  the  rocket.  See,  also, 
notes,  ante^  P^g©  540,  541.  But  see,  also,  notes,  ante^  page 
546,  et  seq. 

There  seems  to  be  a  distinction  drawn  between  the  liability 
of  a  corporate  agent  who  executes  an  ultra  vires  contract  and 
when  he  commits  an  ultra  vires  tort.  In  the  former  case  his 
liability  is  made  to  depend  upon  the  question  whether  he  has 
used  fraud  or  deceit  in  procuring  the  execution  of  the  contract 
If  the  question  of  .power  of  the  corporation  to  make  the  oon- 
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tract,  on  which  the  power  of  the  i^nt  also  depends,  is  fixed 
and  determined  by  the  provisions  of  the  charter,  or  other  con- 
stating instmments,  this,  in  the  absence  of  frand,  is  presumed 
to  be  known  to  all  parties  dealing  with  the  corporation  or  its 
agents,  and  the  party  contracting  with  them  does  so  at  his 
peril,  without  any  right  of  redress  on  the  agent.  This  doc- 
trine would  appear  to  be  established  by  tlie  case  of  MoCurdy 
V.  Roge^'s^  ante^  page  548,  and  by  Jeft%  v,  York,  a/iitey  page  554. 

But  in  cases  of  ultra  vires  torts  of  agents  it  would  appear 
well  settled  by  reason  and  authority  that  agents  may  always 
be  held  personally  liable  for  the  damages  sustained  thereby. 
See  Mill  v.  Hawker^  cmte,  page  559,  and  notes. 

A  retrospect  of  the  selected  cases  and  of  the  cases  cited  in 
this  volume  shows  the  early  doctrine  of  %dtra  vires  has  been 
considerably  modified  by  the  principles  of  the  law  merchant, 
by  the  doctrine  of  estoppel,  and  especially  by  the  just  and 
equitable  doctrine  which  has  denied  its  application  to  cases 
where  the  corporation  has  received  tlie  consideration  and  the 
benefit  of  a  contract  which  it  seeks  to  repudiate,  or  which 
permits  in  such  case  a  recovery  of  the  consideration  thus  re- 
ceived. 

There  is  a  class  of  cases  where  the  application  of  the  doc- 
trine is  always  just  and  beneficent.  I  allude  to  its  application 
in  suits  in  equity  to  restrain  the  execution  of  ultra  vires  acts. 
The  right  of  a  party  to  restrain  ultra  vires  acts  is  universally 
recognized.  This  is  illustrated  by  the  selected  cases  in  Chap- 
ter V,  antey  page  190,  and  notes,  page  224,  etseq. 

Thus  a  stockholder  may  restrain  the  ultra  vires  acts  of  di- 
rectors even  though  opposed  by  all  the  other  stockholders;  he 
may  restrain  the  corporation  from  increasing  the  capital  stock 
of  the  corporation  beyond  the  limit  fixed  in  the  charter,  or  ar- 
ticles of  incorporation.  Railway  ComjHiny  v.  Allerton,  18 
Wall.,  233;  ante,  note,  page  224;  or  a  party  from  disposing  of 
property  fraudulently  conveyed  to  him  by  the  corporation^ 
but  in  such  a  case  the  stockholder  is  required  to  act  promptly, 
as  by  delay  he  may  be  held  to  have  acquiesced  in  the  proceed- 
ings. Satnuel  v.  Solliday,  1  Woolw.,  400;  note,  ante,  page 
225. 

So  a  stockholder  may  restrain  the  collection  of  an  illegal 
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tax;  the  nnauthorized  issuing  of  stocks;  the  voting  upon  ille- 
gal stocks;  the  application  of  funds  to  the  unauthorized  exten- 
sion of  railroads;  and  generally  the  engagement  in  enterprises 
by  the  corporation  or  its  oflScers  not  authorized  by  the  charter. 
See  a/nte^  notes,  pages  229,  230,  231. 

In  such  cases  the  practice  is  just  and  proper.  In  most  cases 
parties  interested  could  avail  themselves  of  this  preventive 
remedy,  which  if  neglected  might  in  various  complications 
leave  them  remediless. 

Quo  warranto— construction  of  grants.— The  right  of 

the  State  to  proceed  by  quo  warranto^  in  case  of  ultra  vires 
acts  of  private  corporations  is  also  Universally  recognized. 
But  sucli  a  remedy  has  no  application  to  municipal  corpora- 
tions. These  must  still  be  allowed  to  perform  their  public 
functions  notwithstanding  they  may,  through  their  agents  or 
officers,  exceed  their  powers  or  violate  their  duties.  And  we 
have  noticed  that  a  distinction  seems  to  be  made  in  their  favor, 
over  private  corporations,  in  the  application  of  the  doctrine  of 
ultra  vires  J  to  common  contracts  and  torts. 

The  right  to  declare  a  forfeiture  for  either  misuser  or  non- 
user  of  franchises  conferred  by  the  State  on  a  corporation  is 
held  to  result  from  the  very  nature  of  its  existence,  and  a  tacit 
condition  annexed  to  the  charter  of  every  eorporation.  Muma 
V.  Potomac  Comjxinyy  8  Pet.,  287;  Truettv.  Taylor,  9  Cr.,43, 
The  corporators  are  required  to  act  up  to  the  end  and  design 
for  which  the  corporation  was  created,  and  either  by  neglect  of 
this  duty  or  abuse  of  the  powers  conferred,  the  charter  may  be 
forfeited  on  a  proper  proceeding  by  and  in  the«name  of  the 
State,  as  for  a  condition  broken  or  a-  breach  of  trust.  The 
Commonwealth  v.  Commercial  Bank,  ante,  319;  Attorney 
General  v.  Petershrirgh  <&  Roanoke  P.  Co,,  6  Ired.,  461. 

It  has  already  been  observed,  however,  that  it  is  not  every 
act  of  abuse  or  misuser,  that  will  justify  a  judgment  of  for- 
feiture. What  acts  would  be  sufficient  for  this  purpose  cannot 
be  specifically  stated.  But  it  is  certain  that  the  abuse  must  be 
a  plain  abuse  of  the  powers  conferred,  and  a  construction  of  a 
charter  unfavorable  to  the  corporators  ought  not  ordinarily  to 
be  indulged  in  cases  of  uncertainty  and  doubt. 
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But  it  is  a  general  rule  of  construction  that  all  grants  of  fran- 
chises from  the  State,  and  all  limitations  and  conditions  in 
charters  or  the  statutes  providing  for  incorporation,  and  under 
which  corporations  are  created,  are  to  be  construed  most 
strictly  in  favor  of  the  public  and  against  the  grantee,  in  order 
to  protect  the  public  against  improvident  grants,  and  claims 
of  powers  by  implication  where  the  right  is  not  clear;  and 
such  grants,  it  is  held,  should  not  be  maintained  by  doubtful 
language;  but  still  they  should  receive  such  reasonable  con- 
struction as  not  to  defeat  the  will  of  the  legislature.  Provi- 
dence  Bank  v.  Billings^  4  Pet.,  514;  Charles  Eiver  Bridge  v. 
Warren  Bridge^  11  Pet,  420;  Bank  of  Auguata  v,  JEarle,  13 
Pet.,  519;  Perrine  v.  Chesapeake  c&  Del.  B,  Co,^  9  How.,  172; 
Richmond  R.  Co.  v.  Louisana  R.  Co.^  13  How.,  71;  Pennock 
V.  Coe^  23  How.,  117;  Rice  v.  Railroad  Co.^  1  Black,  358; 
Delaware  Tax  Cases^  18  Wall.,  206;  Aicardi  v.  The  State,  19 
Wall.,  635;  Turnpike  Co.  v.  Illinois,  6  Otto  (U.  S.),  63;  In  re 
N.  T.  i&  H.  R.  Co.,  46  N.  Y.,  546;  Rem.  &  Sara.  R.  Co.  v. 
Davis,  43  N.  Y.,  137;  Auburn  Plank  Road  Co.  v.  Douglas,  9 
N.  Y.,  444;  Mohawk  Bridge  Co.  v.  Utica  cfe  Schenectady  R. 
Co.,  6  Paige,  554;  Packer  v.  Smibury  cfe  JErie  R.  Co.,  19  Pa. 
St.,  218;  Bank  v.  Commonwealth,  19  Pa.  St.,  144;  Pennsyl- 
vania  R.  Co.  v.  Canal  Commissioners,  21  Pa.  St.,  9;  Com- 
missionei's  v.  Erie  c&  N.  E.  R.  Co.,  27  Pa.  St.,  339;  Black  v. 
United  Companies,  V  0.  E.  Green,  130;  s.  c,  9  Id.,  455;  St. 
Clair  Turnpike  Co.  v.  The  People,  82  111.,  174. 

Special  charters  limited  by  general  laws.— Whether 
the  question  of  corporate  power  is  presented  in  a  proceeding 
by  quo  warranto,  or  on  a  plea  of  ultra  vires,  the  decision,  it 
will  be  noticed,  may  turn  upon  the  construction  of  tlie  charter 
or  general  acts  of  incorporation  as  well  as  other  statutes,  and 
presumptions  arising  therefrom;  and  questions  of  public 
policy  may,  also,  influence  it.  Thus  it  has  been  held  that  in 
construing  a  special  act  of  incorporation,  there  would  be  a  pre- 
sumption that  the  legislature  did  not  intend  to  exempt  it  from 
the  opei*ation  of  such  general  laws  of  the  State  as  were  appli- 
cable to  such  corporations,  and  which  would  otherwise  give 'it 
an  unreasonable  monopoly  and  privileges  inconsistent  with 
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constitutional  principles.  De  Lancy  v.  Insurance  Go.^  53  N. 
n.,  581.  And  where  such  an  act  provided  that  the  corpora- 
tion might  dispose  of  property  "  in  any  manner  they  deem 
best,''  it  was  held  that  this  did  not  authorize  them  to  dispose 
of  their  property  by  a  lottery,  where  lotteries  were  prohibited 
by  the  general  laws  of  the  State.  State  v.  KrobSj  64  N.  0., 
604. 

Where  a  charter  provided  that  the  corporation  might  loan 
moneys  and  receive  and  take  the  management  of  securities 
"  upon  such  terms  and  for  such  commissions,  in  addition  to 
interest,  as  shall  be  stipulated  and  agreed  upon  by  and  be- 
tween the  said  company  and  the  parties  receiving  the  loan  or 
advance,"  it  was  held  that  this  did  not  authorize  the  corpor- 
ation to  make  loans  which  are  usurious  in  fact,  under  the 
cover  of  commissions.  Caldwell  v.  Commercial  Warehouse 
Co.,  1  Hun.,  718;  Johnson  v.  Griffin  Banking,  etc.,  Co.  55 
Ga.,  691 ;  Tyng  v.  Commercial  Warehouse  Co.  58  N.  Y.,  308., 
So  where  a  charter  authorized  a  company  to  carry  on  a  stock 
yard,  it  was  held  that  this  did  not  authorize  the  carrying  on 
of  the  business  in  a  way  to  materially  injure  others  in  their 
health,  comfort  or  property.  BabcocJc  v.  New  Jersey  Stock 
Yard  Co.,  20  N.  J.  Eq.,  296.  It  will  thus  be  noticed,  that 
grants  of  franchises  to  corporations  and  the  powers,  duties, 
and  liabilities  of  corporations,  may  be  limited,  extended  or 
qualified,  by  the  general  laws  of  the  State.  See  also,  Penoh^ 
scot  Boom  Corporation  v.  Lamson^  16  Me.,  224;  Michigan, 
Bank  v.  Oa/rdner,  15  Gray,  362. 

Implied  authority  of  corporations.— It  will  be  apparent 
from  many  of  the  selected  cases  herein,  that  corporations  have 
implied  authority,  where  it  is  not  expressed  in  the  charter  or 
in  general  statutes  on  the  subject,  to  make  all  the  necessary 
arrangements  for  the  proper  execution  of  the  enterprises  for 
which  they  were  incorporated,  and  carry  on  and  transact  such 
business,  being  ancillary  to  it,  as  may  be  carried  on  and  trans- 
acted by  natural  persons  under  similar  circumstances.  Every 
coloration  may  by  the  terms  of  its  creation,  buy  and  sell, 
arid  take  and  grant  property,  and  contract  obligations,  in  the 
same  manner  as  an  individual,  who  is  competent  to  make 
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contracts,  and  is  bound  by  the  same  implications,  pre- 
sumptions, and  inferences  as  natural  persons.  Tappiiig  v. 
Beckford^  4  Allen,  120;  Kitchen  v.  Cape  Oirardeau^  etc.,  i?. 
Co.,  59  Mo.,  514;  Bates  v.  Bank  of  Alabama,  2  Ala.,  n.  s., 
451;  Reynolds  v.  Stark,  5  Ohio,  205;  Brady  v.  The  Mayor 
etc.,  1  Barb.,  584 ;  New  England  Fire  and  Marine  Ins.  Co, 
V.  Rohinsmi,  25  Ind.,  536;  Madison,  etc.,  Plank  Road  Co.  v, 
Watertown,  etc..  Plank  Road  Co.,  5  Wis.,  173;  Hamilton  v, 
Lycoming  Ins.  Co.,  5  Pa.  St.,  339;  Macon  v.  Ma^on.,  etc.,  R. 
Co.,  7  Ga.,  221. 

For  instance,  in  England  it  has  been  held  that  railroad 
corporations  had  the  power,  as  incidental  to  their  primary 
business,  to  put  up  refreshment  rooms,  stations  and  coal  depots; 
Flanagan  v.  Cheat  Western  R.  Co.,  L.  R.,  7  Eq  ,  116;  Cochin 
V.  Midland  R.Co.,  2  Ph.,  469;  Eastern  and  Western,  etc.,  R. 
Co.v.  Dawes,  11  Hun.,  363;  and  in  this  country,  an  opinion  has 
been  given,  that  such  a  company  may  put  up  a  telegraph  along 
the  line  of  its  road,  as  incidental  to  the  business  for  which  it 
was  created.  Western  Union  Telegraph  Co.  v.  Rich,  19 
Kan.,  517. 

Corporate  carriers. — In  its  application  to  corporate  car- 
riers the  doctrine  of  ultra  vires  has  been,  as  we  have  noticed, 
considerably  modified  and  restricted.  If  the  original  doctrine 
were  strictly  applied  in  such  cases  the  corporate  carrier  could 
not  be  held  liable  for  its  torts  committed,  where  it  had  no  au- 
thority to  carry  on  its  business  under  its  charter,  or  on  its  con- 
tracts to  carry  beyond  the  termini  of  its  chartered  route.  In 
case  of  charters  granted  to  carriere,  the  particular  line  and  ter- 
mini of  the  route  is  usually  expressed  in  it  or  in  the  articles 
of  association  under  general  statutes  providing  for  the  organi- 
zation of  corporations,  and  any  undertaking  or  contract  made 
to  carry  beyond  these  would  appear  to  be  beyond  the  authority 
conferred,  and  of  which  the  party  contracting  with  the  corpo- 
ration might,  according  to  decisions  in  other  cases,  be  pre- 
sumed to  have  knowledge.  The  fundamental  and  elementary 
principle  in  reference  to  the  doctrine  of  ulrta  vires  is,  that 
the  power  of  a  corporation  is  limited  to  that  conferred  by  the 
charter,  and  such  as  are  necessarily  incidental  thereto.     In  the 
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case  of  contracts  of  corporate  carriers  to  carry  beyond  the  line 
or  the  termini  of  their  roads,  it  would  appear  that  such  con- 
tracts were  not  within  the  corporate  powers,  and  that  they 
would,  therefore,  be  void.     See  ante^  pp.  103-113. 

The  same  may  be  said  of  the  torts  of  common  carriers  where 
they  occur  by  the  negligence  of  their  agents  and  servants  in 
operating  routes  beyond  their  corporate  lines,  or  where  they 
occur  by  the  negligence  of  the  agents  or  servants  of  other  car- 
riers on  other  routes  with  which  they  have  connections  and 
contracts  for  continuous  carriage.  See  ante^  pages  111,  112. 
Notwithstanding  this  we  find  the  courts  have  held,  and  the 
great  preponderance  of  modern  authority  sustains  the  doctrine, 
that  the  corporate  carrier  is  not  only  liable  on  such  contracts, 
but  also  for  damages  Sustained  by  such  negligence.  See  antey 
pp.  112-116. 

The  legality  of  the  contract  and  the  liability  for  the  tort  in 
such  cases  have  sometimes  been  made  to  rest  upon  the  implied 
or  incidental  powers  of  the  corporation.  Thus,  in  Mayor  of 
Norwich  V.  No'rfolk  Railway  Company^  4  E.  &  B.,  446,  Lord 
Campbell  held,  that  railroad  companies  had  certain  powers 
unconnected  with  locality;  that  as  to  acts  territorial  in  their 
character,  such  as  the  purchase  and  holding  of  real  estate,  the 
constructiou  of  the  railway  depot,  and  the  like,  they  can  be 
upheld  if  done  without  the  limits  of  the  territory  within  which 
the  corporation  is  permitted  to  act,  for  the  reason  that  they 
may  tend  to  advance  the  objects  of  the  corporation,  to  increase 
the  traffic  upon  the  railroad,  or  increase  the  profits  of  the  share- 
holders, and,  therefore,  in  furtherance  of  the  main  purpose  of  the 
corporation.  See,  also,  Coleman  v.  The  Eastern  Counties 
Railway  Company^  10  Beav.,  15;  Muschamp  v.  Lancaster 
(&  Preston  Junction  Railway  Company^  8  M.  &  W.,  421 ; 
Carey  v.  Cleveland  c&  Toledo  Railway  Company^  29  Barb., 
85,  ante^  pp.  113-116. 

The  reasons  above  set  forth  would  be  equally  applicable  to 
a  contract  of  a  corporate  carrier  to  carry  beyond  the  terminus 
of  its  chartered  route;  and  certainly  the  tendency  of  modem 
decisions  is  to  sustain  such  contracts  as  vulid,  where  it  is  aux- 
iliary and  beneficial,  as  an  incidental  power,  reasonably  neces- 
sary to  the  proper  execution  of  the  legislative  grant;  and  it 
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therefore  follows  that  they  may  thus  become  liable  for  the  neg- 
ligence and  other  torts  of  other  carriers.  Noyes  v.  Rutland  <6 
B.  Railway  Company^  27  Vt.,  110;  Railroad  Company  v. 
Transportation  Company^  16  Wall.,  324;  ante^  pp.  112, 113, 
and  the  opinion  of  Comstock,  Ch.  J.,  in  Bissell  v.  Tlie  Michi- 
gan Southern  cfe  Northern  Indiana  Railway  Company^  ante, 
p.  116. 

"We  have  noticed  that  in  case  of  misuse,  abuse,  or  nonuser 
of  the  corporate  franchises,  the  State  may  reclaim  the  charter, 
ante^  p.  586. 

So,  also,  shareholders  may  recover  damages  against  officers 
and  agents  who  have  wrongfully  diverted  the  capital  to 
purposes  not  authorized  by  the  charter,  ante^  pp.  116,  119. 
Moreover,  if  private  corporations,  in  excess  of  their  chartered 
powers,  by  their  agents  and  servants,  do  acts  not  authorized 
by  their  charters,  such  acts  done  by  their  direction  and  for 
their  benefit,  are  regarded  as  the  acts  of  the  corporation,  and 
if  in  tlie  performance  of  them  such  officers  or  agents  are  guilty 
of  negligence  by  which  others  are  injured  in  person  or  prop- 
erty, the  corporation  is  liable  therefor.  Opinion  of  Selden,  J., 
in  Bisaell  v.  The  Southern  Michigan  cfe  Northern  Indiana 
Railway  Company^  ante^  p.  163.  But  it  has  been  denied  that 
this  doctrine  is  applicable  to  municipal  corporations.  Horn 
V.  City  of  Baltimore^  ante^  p.  508. 
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must  be  complied  with 495,  505 

to  the  issue  of  bonds,  what  evidence  of  occurrence 495,  505 

presumptions  of  compliance  with 498 

of  determination  of  by  the  proper  officers 499 

presumptions  from  recitals  in  the  bond 49^  501 

where  presumptions  cannot  be  controverted 501 

CONSIDERATION— 

when  it  may  be  recovered  on  void  contracts .341,  351 

on  contracts  prohibited. 350 

general  right  maintained  in  case  of  ultra  vires  contracts 351 

not  generally  recoverable  on  ultra  vires  municipal  contracts 353 

CONSTITUTIONAL  LIMITATION— 

bonds  issued  in  excess  of  void 477 

coupons 477 

CONTRACTS— See  Ultra  Vires— 

a  charter  is 200 

ultra  vires  void 9 

executed,  not  subject  to  plea  of  ultra  vires 168-  189 

within  the  scope  of  powers  granted 257 

in  anticipation  of  charter 257 

for  right  of  way. 259 

ultra  vires  raise  no  implied  contract ^ 384 

conflict  in  tne  cases.  580 

by  agents,  in  name  of  corporation 551 

when  agent  fails  to  bind  principal 551 

when  neither  agent  nor  principal  bound 551 

where  the  tLgent  may  be  liable  on 554-  559 

where  the  principal  not  liable 381 

no  implied  promise  if  ultra  vires 389 

CORPORATIONS— See  Contracts— Torts-Ultra  Vires— 

possess  only  such  powers  as  are  conferred  upon  them 9,    77 

parties  cannot  plead  ifi^norance  of  powers  m  avoidance  of  a  de- 
fense of  ultra  vires  by  them 77 

cannot  deal  in  stock  of  other  corporations  without  express  author- 
ity therefor 80 

powers  of  under  charters,  limited  by  the  provision  of 9,  52,    77 

enumeration  of  powers  of  excludes  all  others 41-  57 

limited  by  general  laws 586-588 

implied  authority  of 588 
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COUPONS- 

void  where  issued  in  excess  of  constitutioxial  limitation 477 

COVENANT— 

when  void  as  ultra  vires 37-    41 

to  lease  all  of  a  railroad,  etc.,  void 49-   57 

DEBENTURES— 

purporting  to  be  issued  by  authority  innocent  assignee  of  may  re- 
cover on 489 

when  corporation  estopped  to  deny 493 

DEEDS— 

cancellation  of  on  the  ground  of  ultra  vires 260 

DIRECTORS— 

cannot  be  buyers  and  sellers  in  the  same  transaction 315-318 

act  without  authority 315 

convey  all  the  property  of  the  corporation  to  another 316 

the  corporate  property  for  their  personal  advantage  315 

change  the  business  of  the  corporation 316 

increase  capital  stock 224 

EQUITY— 

when  specific  performance  will  not  be  decreed 233,  255 

where  a  cancellation  of  deed  was  refused 556 

injunction  to  restrain  unauthorized  acts 195 

snareholder's  rights  in 196-255 

ESTOPPEL- 

when  it  may  be  set  up 387 

EXECUTED  CONTRACTS— See  Contracts— Consideration— 

ultra  vires,  not  applicable  to 168-189 

both  parties  may  interpose  the  plea 182 

application  to  partly  executed  contracts 186 

FRANCHISES- 

designed  to  be  exercised  for  the  public  good,  which  is  the  consid- 
eration     54 

contract  absolving  from  this  duty  void 55 

FUNDS — See  Injunction — Ultra  Virks— 

appropriation  of,  to  purposes  not  authorized  by  the  charter,  ultra 
vires M9-40 

. GRANTS— 

of  franchises,  construction  of 587 

construed  in  favor  of  the  public 587 

when  limited  by  general  laws 587 

HISTORY— 

growth  of  the  doctrine  of  ultra  vires 579 

conflict  of  decisions 580-586 

IMPLIED  CONTRACTS— 

no  liability  on 382 

doctrine  of 389 

INJUNCTION— 

to  restrain  unauthorized  acts 190-223 

directors  may  be  restrained 194 
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injunction-Continued— 

a  shareholder  may  sue  out 195 

for  the  benefit  of  himself  and  others. .  196 

change  of  corporate  purpose  will  be  enjoined 200 

to  restrain  ultra  vires  acts  generally 255 

LEASE— 

railroad  corporations  cannot  l^ase  or  alien  franchises  or  property 
necessary  to  perform  its  obligations  to  the  State 5^-56 

MONEY  LOANED- 

liability  of  corporation  for,  though  intended  for  unauthorized  par- 
poses 168-189 

MUNICIPAL  BONDS— 

negotiable  Quality  of 437,  438,  440 

when  issued  without  authority 462 

innocent  holders  of,  when  not  protected 468 

issued  without  authority,  invalid 467-470 

cannot  be  subsequently  ratified 469-470 

when  validity  of  depends  upon  precedent  conditions 498 

upon  the  determination  ox  compliance  by  officers 499 

presumi>tions  in  favor  of  validity 499 

recitals  in  evidence  of  compliance  499-^500 

conclusive  presumptions  of 501 

cannot  be  controverted 502 

where  power  to  make  annulled  by  the  constitution 505 

in  payment  of  stock 506 

not  necessary  to  subscribe  for 506 

MUNICIPAL  CORPORATIONS— 

no  power  to  appropriate  money  to  celebrate 389 

when  not  liable  for  injury  resulting  from  negligent  discharge  of  a 

rocket 535-.538 

when  estopped  from  denying  validity  of  debentures 483-494 

debentures  of  in  hands  of  innocent  assignee 488 

when  estopped  from  denying  validity  oi 493 

not  liable  for  ultra  vires  trespasses 508-513 

trespasses,  colore  officii ,  when  not  liable  for 511 

not  liable  for  when  no  power  to  act  exists. 512 

tortious  acts  of  servants,  when  liable  for 513-538 

where  there  is  power  to  act 518 

0                                      in  removing  fence  on  the  lands  of  an- 
other  519 

where  liable  for 526 

liability  for  where  there  is  general  author- 
ity to  act 529 

liability  for  forcible  cntiy 530-534 

not  liable  for  in  any  case  where  there  was 

no  authority  to  act 535-5.38 

coloi-e  officii f  conflict  of  authorities . .  .538-^1 

when  taxes  of  may  be  enjoined 542 

general  liability  of  for  torts 545 

where  the  tort  is  ultra  vires 546 

trespass  in  case  of  grading 543 

MUNICIPAL  WARRANTS— 

void  in  hands  of  bona  fide  holder  if  issued  ultra  vires 442-462 

not  negotiable 448-462 
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NATIONAL  BANKS- 

may  enforce  collection  of  a  note  secared  by  a  mortgage  on  which 

money  has  been  loaned 84-92 

may  procure  the  discount  of  a  note 100 

no  power  to  traffic  in  commercial  paper 101 

may  negotiate  notea  in  the  lawful  condiJbt  of  business 101 

cannot  purchase,  hold,  or  convey  real  estate  except  in  certain  cases    99 

may  indorse  notes ; 100 

cannot  take  a  conveyance  of  real  estate  to  an  officer  to  secure  a 
loan 100 

NEGOTIABLE  PAPER— See  Municipal  Bonds— 

ultra  vires  not  applicable  to < 74-102 

may  be  enforced  in  the  hands  of  a  holder  for  value 75 

where  the  holder  has  no  knowledge  of  the  abu^e  of  power  in 

making 75-94 

accommodation  acceptance  by  an  officer  of  the  corporation 76 

who  is  not  a  bona  fide  holder 78 

when  the  plea  of  ultra  vires  may  be  made 78-83 

banks  may  indorse ^ 93 

NEGOTIABLE  INSTRUMENTS— See  Mttnicipal  Bonds— 

valid  in  the  hands  of  an  innocent  holder,  when 388 

municipal  warrants  not 442 

railroaa  bond,  when  not 470 

PROMISSORY  NOTES— See  Municipal  Bonds— 

corporations  have  power  to  make 74,    75 

in  the  hands  of  a  bonajide  holder 74-75 

corporations  may  negotiate 94 

QUO  WARRANTO- 

judgment  in,  conclusive 336 

write  in  the  nature  of 336 

information  in 337 

substitute  for  the  ancient  writ 337 

of  forfeiture 337 

courts  do  not  favor 337 

must  be  instituted  by  the  public  prosecutor 337 

grounds  for 338 

judgment  of.  ouster 339 

not  against  the  property  of 339 

for  a  forfeiture  of  tne  franchises 339 

courts  of  equity  have  no  jurisdiction  of. 339 

a  law  proceeding 339 

exception  in  case  of  a  public  nuisance 340 

information  in  case  of,  amendable 322-323 

objections  to  matters  of  form  not  ground  for  quashing  the  writ. .  323 

should  be  prosecuted  by  the  attorney-general 322 

willful  violations  of  the  charter  ground  for  forfeiture 325,  586 

charter  may  be  forfeited  for  neglect  of  duties. 326,  586 

will  not  lie  for  holding  lands  in  a  State  other  than  that  where 

created 328,  340 

grounds  for  governed  by  the  common  law  rules 329-336 

RAILROAD  BONDS— 

void  where  indebtedness  exceeds  constitutional  limit 447 

where  the  bonds  contain  a  recital  of  facts  giving  authority 449 

where  the  authority  to  issue  depends  upon  the  requisite  vote  in 
favorof i 498 
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RAILROAD  bonds—Continued— 

action  of  paitics  who  are  to  determine 499 

presumptions  in  favor-  of  validity 499,  500 

when  I'ecitals  in  cannot  be  controverted 501 

when  power  to  i89ue  has  been  annulled  by  the  constitation 505 

RAILWAY  COMPANIES— See  Injunction— EQurxy— 

must  apply  moneys  and  propctrty  as  provided  for  by  act  of  incor- 
poration    40 

SHAREHOLDERS— 

can  DO  t  divert  money  to  other  purposes  than  provided  for  by  the 

charter  .against  the  will  of  a  single  shareholder 317 

may  restrain  ultra  vires  acts 224 

commence  suit«  when 224 

enjoin  misapplication  of  corporate  funds 225 

must  insist  upon  right  before  the  act  is  committed 225 

may  recover  against  officers,  when 591 

SPECIFIC  PERFORMANCE— 

of  ultra  vires  contracts  will  not  be  decreed 2B3-255 

not  if  unconscionable 23^255 

where  a  decree  was  granted  for 255 

TRESPASS— See  Municipal  Corporations— Agents— 

ultra  vires  when  held  not  liable  for 508,  513-546 

where  there  is  no  po\^er  to  act 535-o38 

in  case  of  grading 543 

what  trespasses  not 513 

when  municipal  corporations  liable  for  in  removing  fences 518 

liable  for  injury  to  highway 526 

invasion  of  premises 530 

generallv 545 

not  liable  for  grading 543 

octfi  of  servants  in  excess  of  any  authority 535 

injury  by  unauthorized  grading 543 

conflict  of  authority 538 

TORTS— 

ultra  vires  of  municipal  corporations 581 

when  agents  are  liable  for 559 

TRUSTS— 

application  of  ultra  vires  in  case  of  in  equity 314-^18 

ULTRA  VIRES— See  Contracts— ToRTfr— 

general  doctiine  of '. 9-  57 

contract  to  apply  funds  to  purposes  foreign  to  those  for  which  the 

corporation  was  incorporatea  is .37-  41 

contract  of  a  railroad  corporation  to  pay  for  promoting  bills  in 

parliament  is 37-  41 

signification  of  the  term 57 

observation  on  the  doctrine  of 58 

characterized  as  ''technical'"  and  "ungracious '*  and  shocking 

to  the  moral  sense 58 

reasons  in  support  of 58 

application  in  suits  at  law  on  contract 9-  59 

contracts  to  procure  the  passage  of  acts  in  this  country 60-  62 

application  of  the  docLrin^  in  Ibis  country 62 

England 63 

when  qualified 65 

on  contract 65-  68 
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more  liberal  views  in  this  country 67 

England :   ..     69 

application  of  to  a  feny  company 67 

will  not  prevent  use  of  ferry-boats  for  other  purposes 67-  69 

application  in  case  of  hotel  company 69 

not  applicable  in  case  of  the  exercise  of  incidental  powers 70-  72 

not  applicable  to  a  promissory  note  in  the  bands  of  bona  fide 

holder  before  maturity 74 

not  applicable  to  commercial  paper 74 

in  case  of  a  note  secured  by  a  mortgaore  taken  as 
security  for  money  loaned  by  a  national  bank.. 84-  93 
conveyance  of  real  estate  to  a  corporation  not  authorized  to  receive 

or  hold  it  is  not  void  but  voidable  only 91 

cannot  apply  where  a  party  has  had  the  benefit  6f  an  agrree- 

ment 92-  96 

acts  may  be  restrained  by  iniunction 190-232 

where  corporate  carrier  was  neld  not  liable  on  a  contract  to  cany 

beyond  the  terminus  of  its  route 1-  3-111 

where  held  liable 111-116 

not  applicifible  to  executed  contracts 168-187 

where  the  corporation  has  received  the  benefit  of 

thecontract 174-181 

either  party  may  interpose  the  plea 182 

where  both  parties  interposed  jt 182.  185 

in  case  of  partly  executed  contracts 186 

a  dissenting  minority  may  restrain  unauthorized  acts 190-223 

when  a  stockholder  may  restrain 224 

the  increase  of  stock  beyond  the  chartered  limits  is 224 

the  misapplication  of  funds  is 225 

may  be  restrained 225 

to  restrain,  suit  may  be  brought  by  a  stockholder 226 

suit  brought  by  a  stockholder  to  restrain  unauthorized  extensions  j^ 

general  rule  applicable  to S29 

restraint  of  applications  to  alter  charters ^ . . ,  230 

the  use  of  funds  to  promote  bills 231 

application  of,  in  suits  in  equity  to  cancel  deeds 260 

various  senses  in  which  the  term  is  used 260-278 

application  in  case  of  suits  to  set  aside  conveyances 314-318 

to  suits  in  equity ^ 315,  317 

case  of  trusts 315 

proceedings  h^  quo  warranto  on  account  of 319-340 

not  applicable  in  ca«e  of  a  corporation  chartered  in  one  State  and 

holding  real  estate  in  another •. 328-340 

when  it  does  not  prevent  the  recovery  of  the  consideration. . .  .341-351 

the  general  right  to  recover  the  consideration  maintained 351 

contracts  of  municipal  corporations  are 352-353 

power  of  a  municipal  corporation  to  open  and  improve  streets 

and  alleys  g^ves  authority  to  contt^ct  for  the  same 357 

in  case  of  limitation  of  the  liabilities  of  a  city 358 

when  not  applicable  to  municipal  contracts 359 

a  municipal  corporation  cannot  plead 370 

has  no  application  to  executed  contracts,  when 372-380 

applicable  to  a  contract  for  extra  work,  not  authorized 381 

contracts,  creates  no  implied  contract 382-389 

changing  original  one 382-383 

conditions  precedent 386-387 

cases  on  the  doctrine  of  irreconcilable 380 

warrants  of  municipalities,  when 442 

railroad  bonds,  when. ....   462 
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ULTRA  VIRES— Continued— 

contracts  to  appropriate  money  to  celebrate  the  fourth  of  Joly . ...  389 

to  commemorate  events 389 

when  consideration  may  be  recovered 390-406 

the  money  advanced  may  be  recovered 406-413 

in  case  of  municipal  bonds  payable  to  order 413-483 

where  the  law  merchant  will  prevail 433-4^36 

negotiable  quality  of  municipal  boritis  and  coupons 437 

good  on  their  face 438 

bonds  in  payment  of  subscriptions 440 

contracts,  bona  fide  holder  of 433 

when    municipal  warrants  void    in    the   hands   of  bona  fide 

holder 442-462 

when  not  negotiable 442-462 

where  a  citV  grades  a  street  which  it  had  no  power  to  grade.  ..508-513 
where  an  officer  of  a  city  negligently  discharges  a  rocket  by  which 
another  is  injured  when  the  city  nad  no  power  to  authorize  it. .  535 

for  a  city  to  appropriate  money  to  celebrate 389-535 

for  a  municipal  corporation  to  do  acts  in  a  manner  not  author- 
ized  535-543 

torts,  nice  distinction  in  the  cases 581 

conflict  in  the  decisions 582-586 

review  of  the  doctrine  of  ultra  vires • 579 
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